


































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































the sale of convicts 1IOuld fetcb cooflgrraOl& sum to 

w@D8nt the revenue. It was al SO prov1dea that in all alite 

regarding intlaritance, marriages, oaste and other religious 

usages or institutions, the law8 of the Quran will 

in varia.bly be adhered to inraspeot of Mahomedans and the 

la.s of the :;)haater Vli11 be strictly follo.ea with respect 

to thA Hindus. On these occasions again. the Maulaviee and 

the t'811clite ware to a.ttend and expound the law. 'fhe cuetom 
• 

of consulting Muftis and Panc1its existed from an early 

period of Muslim rule; thi 8 practioe wa.s a.dopted. by the 

Bri ti ab rulers a.l eo. In 1605. the Hindu and Mabomeclan la.w 

Officers ware oreated Sadar Aadne by virtue of their 

offices. The institution of employing Panclits 808 offioia.l 

referees in helping the exposition of the .::>anskritio 1&. 

wa.s a.bol! ahed in the year 1868. The interferenoe of the 
albstantati va 

British rulers with the/".llmktu civil lall wa.s steadily 

in the increase ana their attltuoo be clearly under­

fltood from the following genera.l pro'i sion. 

-Where in any suit or proceeding it is 

necessary for any court under this Act to (1ecide any 

question rega.rding sucoession. inheritance t marriage or 

oaste or any religious usages or Institutions. the Mahometl­

ana law whare the parties a.re Mobamedatla and the Hindu 180. 

in oa.sas where the parties are Hint1ue shall from the rule of 

deci sion except in 80 far as such law bas. by leBi slati va 

enactroont been al tared or aDoli shed. In oases not pro'ideQ 

f or by the former {:ia.rt of thi 8 section or by any othBr la. 

for the tillS Dains in force. tbs court shall act a.ooorCiing 

to ju8tiC9,equit"y and gooa oonsoience-. 

_ d 
.... £ZI -. 

80 me Muslim rulers incl,uding Ja.hanglr who &lso ba.<l a 

Oox tied with a ohain of gold from the Place up to the 

street wherein people coulo. easily lodge their 

lil thout delay or hara.ssment. 

(13)TM RegJ.lations of the 21st August. 1772. 

(14) Seotion 24 of Aot VI of 1871. 
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The Bllcstati V8 la. of too Orimina.l oou­

rt8 also oontinuec3 mainly to be }-do.JIualim in oharacter t 

&till there were maIlY roodificationa(l~rference may be 

made to some of them. Sla.very wa.s a.Oolishe<1. T~~fa.b.ine 

could no longer ola.1m exemption from Capital puniatlDent. 

The punisment of taahhir or carrying 8. C2elinquent through 

the town on ana ass 18i th bie face black-ened was 800011 shad 

by Aot II of 1849. T be)U8e of the Kora or scourge wa.s 
(11 

forbidden and tbs rattan 8.lbsti tuted rn therefor by 

section 4 of Regula.tion III of' 1825. ~'emalee were exempted. 

from flogging by section 3 of the sana Regula.tion. T hi 

relation a of Dllrderac1 man were c3e ba.rred from par{!oning the 

offenCer since 1790. -It was also enacted that the doctrine 

of Yusuf and 14a.bomed should be followed wI thout tb3 

<11 etinotion of A. bu Hanifa or other .ords that tba intent ion 

of the criminal a1 thar evidently or fairly inferri ble from 

the nature and oircumstances of the case and not the 

manner or instrument of perpetra.tion except as 8,IOOn08 of 

0t1A)t911t should constitute the rule for determining the 

punishment". A.ccording to A.tu Hanifa. it W80s. rrurdar to 

Idll a. child outting1ts throat witb a. knife or any other 

lethal weapon. but it was no murder to kill it by holding 

ita heaa under watar until it was suffooa.ted. T~ profees­

iona.l misoreants atonoaaa. the dIstinction and they could 

a.ct accordingly to a.void the oonsequenoe of legal murders. 

The puni ohmant by mutilatIon .8.8 a.boli shad. in 1791. 

. .. 
(15) 3 and 4 W. IV, Cap. 85. beotion 88 and Act V of 184S 

(16) ;:)gction: 15. Regulation IVII of 181'7. 

(17) In 1787 there was aome change in the 8y8~am of 

adrnini stration of justice in pursuance of in atruct .. 

Ion 8 brought out by Lo rO Uo rn wall i 8. TheM agi at ra.te 

wa.s eDlpO Vl8red to i nf1 i ot oorpera.l pun i stlDent not 

exoeeding 15 rattans and Impri eon.,nt not exceeding 

15 da.ys in patty offenoes. Tbis wa.s the first direct 

exerc! sa of crimi nal juri sOi etlon by iurepean funct .. 

ionaris8 in the llufa,ssil. 
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Fourteen years' imprisonment with bard labour W8.8 

BUbetitutecl for tba 10s8 of two limbs and seven years! 

imprisonment for the 1088 of' one. The sa.orifioe of 

ohildrAl' at sea.1Ias prohilJite{j oyiisbula.tlon VI ot 1802. 

'roo posts of 1!1.'1 offioers who expounded the Uabomedan 

la'll _era &boli8~d by Act II of 1864. 

3. IllilliII'III Dli'~'ERENT ORGA.NS THROUGH WHICH 0: 
d __ ~ .. : --~ ... _ •• .... .... 

HINDU LA~ 'iA.:::I INb'LUm;UIID DURING fHE bRI'rI~1i ..... .. _.. ... -
flERIOD: 

• 

A8 it has D99n notioed a.bove, after the 

assumption of the Dewani, the lio,ernmant of J:iast India. 

Company adopted the polioy of a0801uta non-interferenoe 

at the outset; but being dissatisfied with the mod.e of 

al:1mini staring just! 08, the Government baga."}\-to interfere. 

In that oa8e also the amount of' influence or intarferen08 

'las mininum. But with the groiling needs of the people and 

similarly the growing aonfidenoa in tbe Government mora 

and Dk)ra interferenoe wa.s na06s8a.ry and a.otua.lly resorted 

to hy the Briti sh Government. A sort of unoertainty and 

oonfusion prevailed for sometime after the a.ssumption of 

the Dewan1. Thi a state of things pra.otlcally Oegan muoh 

earlier during the deolining years of the Mughal empire. 

The Zemindars, farmars and other revenue officer8 aS8UID9d 

a. pOfler for whioh no provl sion was made by the laws of the 
(19) 

1 and.}T h.a rssul t of thi 8 sta.te of t hinge .as best de Beri bOlO 
(20 

ed thus: 

.. ¥4 - '*4 ill * 

(is) Field, Introauction to the Regulation of t be liqnga.l 

Co de, p. 177. 

(19) Mr. Shore aamita tba.t he cannot tra.ce any <lelsgation 

or investment of power for the trial of delinquents 

and the intliotion of puniemant upon them. If it 

was eVar exeroi sed it must have bean oon sl ~er9d ei ... 

ther as an enoroachment on tbe roya.l prerogative or 

to have an sted by aIfferanc9. Mr. Grant can siders 

tbat a Zaminc18,r t s 'bmi: sana.c1- conferred an inf9rif)r 
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-The subjeots of the Mugha.l empire 

derived little protection or seourity from any of thBse 

courts; and in general though forums of judioature wera 

established and preB9rved the despot.ic prinolpia of the 

<iovernment rendered them the instruments of power rather 

than of juBticr..not only unavailing to protect the people 

but of tan the means of the most gr~vious oppression 

under the cloa.k. of judi oi 301 Oha.ract{~~ 

It, i 8 also clgar from t be sana source 

t hat the a.dmini stra.tion of' justi oe during t 119 vigour of 

the anoient constitution was liaOle to grea.t a.buse and 

oppression, that the judges generally lay under the 

i nfluenoe of intera st and often un(1er that of corrupti on; 

and that the interposition of Government from moti Vea of 

favour and dtsfavour was another frequent oauSe (}f the 

perversion of justice. "In a. latter fttom the iresident 

anrt Counail of Fort iilliam of 3rC1 November. 1773. it was 

rightly etat9?2~rt the regular course of justi09 wa.s 

eveIjwhera 8UspenCle<l; but everyman axeroi aet1 i t f~) had 

too power of compelling others to suDmit to his deoision. 

The Zemindars were prohibitadDy Beotion 66 of the Regu .. 

la.tion VII of 1793 under pena.l ty of f ina from ta.K.ing 

oogniance of or interfering in matters of causes ooming 

wi t bin t he juri s<1i etion of the courts. The initial 1XIIctu.­

..... Xut uncerta.inties ant! confusion wara gradually 

81 iminatea from the admini stration and ultimately the 

- -
jU(li cial authority simila.r to t hat of an Engli ah 

justice of the peaoe. 

(20) The bev9nth ~port of the eoam! tte9 of ~orecy. 

(21) Ibid. 

"' 

(22) Govemor Varalet in his instructions to his 8Upervis.. 

ora in 1770 described aV9ry c1ec18ion of tM Mabomedan 

authorities as corrupt barga.in with the highest ~IID 

bidder. 

(23) Spe8,ldng t.tk)re specially of the Upper Provinoes tM 

Earl of Moira wrote tbus in 1l?15. -The fOI"ll'Br system 
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British rulers introduce~ more an~ more systematic and 

elaoorate rules of prooedure for the aOmini stra.tion of 

justioe. After the consoli(1ation of the British rule in 

India the British adndnistrative rules were also intro­

duced 'lith the result that the nati va maohinery with its 

pi tfall1a bad to come to an and. But the introduotion of 

too new system and the neoessary replacement of the old 

one '1era almost imperceptible as they followed the path 

of the least resistanoe. People at large GOuld hartlly 

faal tna transition ana were etruc~ oy too metho<la and 

systems brought in th.~ tra.in of tne tlritlsh rule. There 

was rapid progress on all sides. The elaoorate English 

legal procedure was introduced; Law Ref'Qrts beg8l} to be 

publi shed; respeot for preoedents grew and on the .hole 

for the time baing the people oeaseC1 to thinlt aoout the 

clemerita of the system that was introduced by the british. 

rulers. Legal profession was greatly rasponsi ilIa for too 
dollroun(1 a.jvar:03m~nt of tn.e ool71~r:t inn the wake of 

Wastern ec1ucstion and civilieation. 'fhat was not. he.svar, 

an unmixed _ olassing for the oivilisa.tion of our own 

oountry. Ednund bruke in hi [I famour speeches on A.merica 

rightly characteri Bad law as the first antl t he no blest of 

rumen sciences. The study of 1a1l again according to him was 

regarded as one of the moat important oonditions re8ponsib~ 

Ie for the American independence. It playaa the same part 

in India. also. \Vith a galaxy rU Indian la~ysr8 and jurists, 

tha advancement of the country in general and the develop­

ment of tr..a IImEJ Hind.u lB.-I!! in particular was greatly 

acoeleratea. Tna Hinau la.w which was so long reserved for 

------------_.---------,----------------------------------
laft entirely at the diecretion of the Amils t the Ii ves 

and properties of all the population of their Beveral 

jurisdiotion. There was only an appeal to the iomediate 

soverel@} of the state and he 'laB generally In8.00e881 .. 

ble~' 



t he study of tm lSrahmin.,t-landi t e lias now open to Oe studied 

critically Oy illaatern as well as Western schola.re. This 

cri ti mal study of cian s~ri t Ii terature in genera.l and Hindu 

law in particular meant a graat impetus for the c1avelop ... 

ment of Hinduk law. 'fhe official referees of course helped 

t ne Engli sh juOges upto 1668 but wit b. the appointment of 

Indian judges and European judges who had in the meantime 

the aclvantage« of studying Hindu la1l treati ses for them-

sal ves and through traIl alation the stuc1y and scrutiny of 

Hindu law Decame independent of thei'811dite. Too legal 

profession a180 flouri shed a good deal.Tbe lawyers general13 

became the leaders of thoughts and. the society. 1heir 

position and influenoe in tbe society began to grow mora anC 

more. The assurance of the B.ritish rulers that too personal 

system of Indian laws would not be interfered with, was 

a.lso t;reatly responsiblaf'or the ravi val of Sanskrit learn ... 

inB inoluOlng the atuay of Hindu 1a.II with ref9ranca to the 

original tans. With the growth of the DIIX, legal profess .. 

ion t hera was not only a concomitant, impetus in t he study of 

Hindu ls.. J outat the same time there fiere many la.w journa18 

and Reports whioh Degan to putllish the deoisions and the 

ar5'Uments of the autboritati ve tribunals which served a 

tary whole acme purpo sa in the shape of prece<lant a. Leg).l 

precedents wara ragarc1ec1 as highly important and due resp­

eot began to be shown to them.In a sanae thi s respect for 

preoedents was aOle to introduce a. sort of system and 

method in tba jUllioia.1 adminietration of the oountry.Tb9 

introduction of the foreigp legal procedure raplace<l and 

repleni shad the local procedure whioh even if it originally 

had any system or sanoti tt~pelaeS1Y <1eterioratecl and 

resulted in ohaos and oonfueion. Tt"8 foraigl prooedure, 
· _____________ 4 _______________________________ _ 

(24).see t he interrogatories from Government tot tB Provincial 

Oourt of Appea.l and oircuit at Uurahidaoad, racei Yeel 

in a letter from the ~acratary to tts Judioial Deptt., 

date(l 29th OotoDer, 1801 with answers thereto as 



(25) 
general1 y speaking. was as elaboraterl. a.s it 'las CO atly 

for the people of thB ooutry. 

4. THE NATUtiE Ob' THE L"ffiGi.\.L PROCEDURE A.S INI'HODUC-mD . - -
Ii THm brill' I~H IDJ;IN I~TRA.r I VE MAeHWERY: 

(25) 8.. 
b In ancient anfl medieva.l Ind.ian society 

the ma.ohinery for the a.dmlni stration of la. 1I8.S quite 

-
submitted by the ea.id court. o.ppend.i% to the Fifth 

Report from the Select Comnitte9 • on the Affaire of 

the Ea.st India Company, P. 584.). 

Interrogatory 15 •••••••••••••• Hae the moral 

charaoter of the in ba.bitanta in genera.l improved or 

ot harm _ by the ayetem 8 at abl i shad by the Brl t i ah 

Government for the admini stra.tion of the laws and for 

the oonduct of the internal administration of the 

oo~ry? 

Answer 15 •••••••••••• It does not Btrik.e us that thB 

system established by th3 British Go,emrnent for the 

a.dmini stration of the law8 and for the conduct of the 

internal admini etration of the coutry can ~ have 

any influenoe on the Imral character of the inhabitants 

in general either by way of improvement or otherwise. 

Intarry 16. A.re you of opinion that too inhabitants in 

genera.l under your juri edi etion con sieler their pri vate 

rights and property to be secured by the Government? 
•••••••••••• 

Ana. 16 ••••••••••••• A question arises whether this 

very seourity and the ease with which they oan prosecu­

te the first executive olfioers of Government may not 

induce e. contempr-of the Government i teel!. Individual f:! 

baV9 now no other model of enoroaohing on one anothert 8 

rights except by ha.rs.sBing one Mottler through tne 

forms of law in our ci vi1 and criminal courts; and of 

this weapon of revenge, they seem to make a. free use. 

(25)Ibid p. 382. 



simple. The casas both c1 vil and oriminal were often 

tried per80nally by the ~ings or tba judges on receipt of 

juri etlo instructions from the experts or too Pandi ta, 
'I • 

T here was hardly any engagerrant of la..yers to plea<l on 

behalf of the parties. The la.. of sviClenca also wa.s 

- •• - _ . i. 

Interry 7. Ha.e litiga.tion bA9n chsoltad by the astab ... 

Ii smIent of the faas paid to Government on the ineti .. 

tutions of suilis, of the fees pa.iCl to the Valtils, of 

of the fees paiel on exhibits in the aourts of judioa­

ture and of the stamp duties? Do you oonsider theaa 

several ohaz)rgas attending the institution of law 

sui t 8 to be too oon aiderable or otharwi ae? 

knee 7. The increased expanse of law suits haa never 

baen found to cheok litigioualaaa. On the contrary 

it bas been generally observed that litigiousnass is 

enoouraged thereby t in the • oops that the certa.inty 

of expanse added to the uncertainty of t he result 

might deter parties from defanOing, evan just i rights 

•••••••••••• \ie oerta.inly oonsider these severa.l 

charge s attending the in Bti tutions of law III 1 t 9 to l:e 

suffioiently heavy in all cases; in small suits tOG 

con a1 dera.ble • 

(Z5a}Ibid. P. 589. 

Intarrary 38. A.re you of opinion that the MaholOOd.an 

Criminal la.w with tbe a.lternation of that law ma..c1e 

by the British lfovarnnent is ac'lministarad with too 

II'I1chlani ty or too nllOD severity; anc1 what <10 you suPP­

osa to be the consequences produced by the operation of 

the spirit in whioh orimina.l 1a. is in your opinion 

a.<1mini sterad? 

Ans. 38. We are of opinion that fromkx the en aoretion­

ary mode in whioh the Mahom:lean Uriminal law (with the 

a.lter~atlon8 of that law, maOa oy the British Gavt.) 

is administered, the administration of it admits both 

too rruch lenity and too muoh severity -~ a.t any ra.ta 
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quite simp19. There could not be any lengthy crOSB­

l!1xa.mination by any la.wyer except the roost a searching 

and relevant questions put by the king or the judge him-

8glf to arri va a.t tll:1 correot deai sion. Too rood,ern system 

of judi oia1 a.dmini stration has beenrecai veel from the 

Britt Bh ~ulers consequent on their the then domination 

over us. Thera are undoubtedly sorne very benefioia.l 

principles of the highest importance. nevertheless ami the 

introduction if the very procedure and those prinoiples 

into India has given rise to unnecessary details and 

oomplications resulting in unusual delay and. in many 

cases even ul tirna.te failura of justi 08 a.t anormUB co st. 

and troubles on the parts of the UK litigants concerned. 

The different comp1i cated stages in litigation and repaa.te~ 

acljournmants have Dean olearly responsible for occasioning 

rooms for oorruption and bribery. Sometimes effor88 are 

directed at correction but without any enoouraging result. 

Now it is almost an accepted condition and an open secrat 

that corruption is a necessary ooncomit9J1t of courts and 

court affairs. A spirit of frustration, so to say I prevaile 

everywhere. The various k.inds of pa.yments to roost of the 

court employees of the present day bas been too w911-

knOMl to everybody who bas had eVar anyt tUng to do wIth 

oourt business to require any reiteration. Another instruo­

tive analogy is furnished by the Control system which a.s 

---------------------------~-----------.----------------
of too Dlloh uncertainty. An offanoe which to one law 

officer may appear sufficiently punished by a montbfs 

impri 80nment shall from another law officer incur a. 

sentenoe of three or In:)re years. Evan in the heinou8 

crime of gang roboery our reoords .ill show sometimes 

a sentence of two years confinement and sometimes a 

aentence of 14 years transportation. Th.e consequences 

whi oh we supposed to be produced by t~ operation of 

this spirit in whlch tile Criminal law ie in our opinion 

admin i stared are Contempt of t be 1 aw itself. 
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as the legaoy of the second World ~a.r has supplied anoth9r 

fruitful souroe of corruption. The nt>re stringent the 

rules and the roore deterrent the" punishment. the grea.ter 

the 8.lOOunt of brib9l) and the mora frequent are too oocaaio~ 
for offering them. In theaa days of infla.tion the ori be-

gi vera do not mind to pay the bribe mriDuXTJIrD'Utn:,'m 

&ntXMmCCi.imniuxribkixxg provided they can have the 

necessary permit or the desired cornnodity. Henae it ie 

usually 8ean that thera is no dearth of goods for those 

who can approach the proper quarters in the appropriate 

manner. It is, Mwever, not hereoy rooant that C-overnments 

conni va a.t these practices. Too e is clearly farthest from 

their intention. As a matter of fact all Governments are 

trying their level nest to check thi 8 corruption anJ-.. 

bribery oreating Ante-Corruption department and by employ­

ing police of the Speoial Intelligence ~ranch. This is a 

pardonable diversion only to illustrate the point that the 

more compli cated the acmini strati va maohinery the greater 

ie founa to be the aCopg for corrupL:ion. The administration 

of both oi viI and criminal laws offers conorete oa.sas of 

corruption and ill-rracticea ... a.t avery euage of tba 

litigation. But in a criminal case there i 8 a greater scope 

for corruption and extortion specially ~here the accused 

persona are liable to be sent to Hajat or to be sentenced 

to impri 8Onment. It does not require rruoh reflection to see 

that the introduction of the elaborate legal procedure of 

England into In<lia was actually unsuitable to a degree. 

5. THE MO::;r IMr-'ORI'ANT TIl Sl'RUN,'HN'£ S RIDS~N SIBLE FOR 
--------~--~--------~------~~~~~~-

filE DEmO~ENT Of!' HINDU LAW DURn~li '1'H"& 
•• 

BRIT I ml PERIOD: -
Legislation and adjudioation Were the two 

me at con api CUeu a in 8 LrulOOn t 8 t hat were vi tall y re spon ai bl e 

for the steady and systematio development of Hindu law 

during the British rule particularly from th9 latter part 

of the 19th. century. Every piece of x!lpk legi elation was 

more •• or lesa aubject to oriticism and proteet by one 
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section of the public whereas it was supported by 

another section of it. That some of these 1~giBla.tion8 • 

were unmixed blessings for the country goes without 

saying now. As for instance, the Satirites (the practice 

of -Durning widows with their dead husbands), the custom 

of throwing ohildren into the Ganges or the Beas and the 

institution of slavery were rightly alloli ahed oy the 

british rulers through the help of legislation. 'Even in 

these oasas also the agitation was not inoonsiderable 

against the passing of the relevant A.ots. It is, howev­

er, more or leaa true that in every case of" similar 

legialation the foreign adnUniBtrators were supported by 

a strong and considera.ble section of the public. Regard­

ing some other legislative Acts it might be said that 

their enactrrents were rather debatable on principles. 

In any caBe, the ehrewed _UJI legisla.tors <lid not 

undertake any enaotment which 'las not backed by atleaet 

a large section ot the publio. The question ofK adjudioa.­

tion was SOlOOwhat different. The changes that were 

brought by adjudioation were not open and explicit as the 

ohanges introduced by kllgik legi ela.tion. The changes 

resulting from adjudioation could not at once attract the 

notice of the lay publio on account of their highly 

teohnical oharacter and the roost scholaetio nature of 

their discussion. Some adjudioation also gave rise to 

public opinion and publio critici BIll which could not be 

altogether iglorad or brushed aside -oy the foreign 

admini stra.tion. Whether the changes brought a.bout by the 

Bri ti ah rulers in the shape of legl slati Ve Act a and 

decided casas were exclusively good or bad or adxed for 

the Hindus is a question whioh cannot be fully answered 

by juri eprudenoe alone. A. correct answer "ill depend on 

the religious, sooial and cultural sentiments of' the 

people. Nevertheless it can be observed in tbA most 

genera.l way that too ohanges in the sphere of both 

legi alation and adjudication ware mJre or leas in the 
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light of the needs and demands of the sooiety as it 

happened to aSEI.lme a somewhat mixed oharacter on account 

of its oontact speoially with the tieetem education and. 

the Western oivilisation from the ~ of the 18th 

century. In this context we shall disCUBS some of the 

most important pieces of legi slation:J: and soma principles 

or legal topics that have been aajudioated upon by the 

court s under the Bri ti sh a.dmini stra.tton of Hindu La.w 

noti cing at the same time the net effect produced on the 

entire system of HlnClu Law. As regards the ultimata 

consequences produced on Hindu Law both legislation and 

adjudioa.tion pla.yed almost analogous parts -- Illbject m 
of couree to the express and implied oharacter of usher. 

ing the changes into the sooiety. 

6. THE CA. SfE D I 2A.bIL I'l' r"ffi~ R»tO,YAL ~l:f·, 1850 AN D 

'r~ WH'IV~ UJNVhlit'£S' MARRIAGE DISSOLITrrON 

AGT. 1~66: 

Before the passing of the Casta Disa.bili­

ties Removal Act whioh is also \mown as the Freedom of 

ReI igion Act. aoaording to Hindu La.w and uea.ge if a Hinw 

renounced hi s religion or was exoluded from the oormnmion 

of that religion or was deprived of oaste, suoh ~tx 

renunoiation, exolusion or deprivation would entail a 

forfeiture of his rights and properties. but a.fter the 

passing of the Freedom of Haligion Act these con sequenoes 

oe.ar11 to be enforced as law in the courts of BritIsh 

India. Though by too Freedom of Religion Act a Hindu does 

not lose any proprietory right on aooount of the simple 

conversion, yet he ceases to be a member of the joint 

family and beoomes an outcasts. Generall y speaking he i 8 

to be governed by the rules of the nelily embraoed faith. 

A Hindu, for instance, after embraoing t-M I slam or 

Christianity will be governed by ·t,he Mahomadan or the 

__ iii •• __ 

(1) Khunnilal v Govind Krishna (1911),33 All. 356; 

Ghedambaram V Ma Nyein Me (1925) 6 Rang_ 243. 
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"&ngli sh laws; but in casas of e stabl i shad customs, he may 
(Z) 

be governed by hi B former la.ws. By a mara conversion t a 

Hindu cannot ~void hie civil liabilities or obligations, 

l.\. Hindu, for instanoe, by the roora act of his conversion 

oannot have hi S telltD fOrm3r marri age (1i esol vad wit hout 

the neoessary lega.l proceedings under the 'I: kat m m 
of 1866 (The un.: Na.ti va Converts' Ma.rriage Dissolution 

A.ct). If without dissolving the forlD9r marriage a. Hindu 

convert to Christianity marries again. his second marriage 

Wilt3fe held:,; invalid. It has also been held in a Ma.dras 

caS9 that the children of a. Uhri etian 'IIomg,(l by a Hindu 

husband will not be governed by Hindu law though they may 

have been brought up as Hindus. A,s regards inheritance anel 

Slooeseion, the children of HinOu woman Oy Europeans are 

to De gpvernad by Indian Succession Act. In other matters 

they lIill be governed by Hindu 180. if they foll01l the 

Hindu manners and customs; But if they are Suropeaniee<1 In 

all respects and for all purposes, they will Oea.se to be 

governed by Hindu 19.VI. In alob oaS98 they .111 De governed 

by justice, equity and good consoience. The Freedom of 

Religion Act as its vary name implies was passed to 

.. encourage freedom of religiou8 conviotion ba.sad on the 

aocepted prinoiplas of to19ranoe and non~interfaranca with 

religioue affairs. Thi 8 .... ot was a. neoessity when thera 
. "'l 

Wara many O~S9S of oonversion specially into Christianity 

as the rSB.llt of the new oontact Oat1l8en the Christian 

religion on the ooe hand and the Hindu religion on the 

other. The other A.ct, viz., the Na.tive Converts' DiBsolu~ 

tion of Marriage A.ct lias deemed neoessary a.s a oorolla.ry 

to or appendix of the ireedom of' Religion Aot in oroer to 

- -
(2) A.bra.ham if Abra.ham. VU.1. 1.195. 

(3) Rahrned Bibi V Rooltya Bibi; The Govamment of' Bomba.y 

If Ganga; A.J} of Madra.s V A.nandaoari. 
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supply the prooedural provision for giving full effect 

to the Freedom of Religion A.ct in all ilia consequences. 

The next important lagi elati va ena.ct" 

ment for our purpo sa is the Hindu '¥ido'liB Remarriage Aot 

of 1856 _ .. whioh legalised the remarriage of Hinllu .110'18 

in oertain cases. As regards widoW remarriage, Hindu 

law preaante a very f"it~ul history. The institution of 

wido~ remarriage seems to hal~)ba8n as old as, if not 

older than too ~igvec1a. One ~ic of the ~igv9da whan 

tranelatsll rune thus:-

-Lat tM widows without eubjeoting themssl V~'B#> 

to the tortures bJlunitac1 with rrusbandeof 

their own choiea". 

But after t he Vedas t that f. stat the t 1ma of t hs Smri ti a. 

the practice of widow remarriage was generally discarded 

until it Was again revived as the result of too agitation 

of the grea.t ~ souled I ahwar e hBn dra ii (lyasagar whi oh was 

eventua.lly followed by the above, legi alaLive enactment. 
A ~ ~ ~~~ '~-4-... t.G.P~~~-.I-,~~ 
The said kat has now legali sed wi<lo'l remarriages ware 

I'-

prevalent only among oertain olasses of people of oertain 

looalities. The credit of lega.lising widow remarriages 

~ should be Wholly given to the unre8arveO activities 
_lL 

of the late Vitlyasagar who b:1d to leave no stones untur-

ned for removing the (listresB of the iiindu widows. Thus 

three di etinct stages can be olearly marked in the 

evolubion of t he in Bti tution of widoW remarriage in Hindu 

law. In the firBt stage, that is, in the ~igvedic period 

wido" remarriagee were in Vogue; in the aecond sta.ge t 

that ia, at, the tim:; of the Dharrnaetastras, the institu­

tion seems to have somehow (11 sappeared; But in spi to of 

this di8appear3!l~e th:! choat of the institution could 

still be traced partly in the system of Niyoga. and 

(4) Rigveda. Xt 18. 7 • 
• 
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Jluky partly in the san ction of Manu gi ven to the 

younger brother to marry the bride who was betrothed to 

hie elder brother after the death of the latter before 

the calebration of the marriage. However, from tbe 

practi Cd.l standpo int t he custom of widow remarriage becena 

almoet oosolate at the time of the ~iti8. Hance it was 

advocated in the Smriti 8 that the remarriage of _idotte 
• 

were not sanctioned oy the sages. Manu for instance, sa.ys 

that in the ~'edas, thera was no provision for the remarri­

ages of 1iidowa. The conservative instinct against Widow 

remarriage was so much confirmed that during the period 

subsequent to those of the Dharmaataatrae all were under 

the impression that the institution of widow remarriage 
/ 

was rea.lly against the injunctions of the SiBtras. It i8 

only for thi e reason that the. late Vidyas8:gar had to face 

eo va he men t an 0 ppo si t i on from a.ll quarter s. But the 

tendenoy of the modern society, particularly the advanced 

section of it -- 18 to enCOUre€9 t widow remarriage. 
,,~ 

Specially "the girl~witbout any pleasure of married life on 

a.ccount of no fault which is their own have at length 

attracted the attention of the sooiety to their distress. 

The society also has been taught to Oaooma tolerant little 

by little of these 8O-ca11e<1 irregularities. Various 

attempts are baing made to ameliorate the condition of the 

Hindu widoliS. Thus the Sar<la. Act bas indirectly checked the 

multiplication of girl widollts. The Hindu womena r right to 

Property Act al BO haC! (ji atinctly improved the lot of the 

Hindu widows. 

8. A1J1' III O~" 1872. A.~r III OF .1923 AND :rlim. 
A.ErY! MARRIAUE VALIDA.TION AC'f III OF 1937 • ... 
In India. law and religion are almost 

inseparably connected. Hindu law (joeB not usually tolerate 

interoaste marria~e though such marriages seem to have been 

recogni Sgel by the DharmasUtraa 8lld the DharmaafiBtrae. 

From this aversion to intercaste marriages it is apparent as 

to what iould De the logically consistent attituae of Hinou 
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law towards marriages between parties professing ttUIID: 

c,1lfferent reI igion. A. B they could not foresee or anti cip­

a.te the present complexity of t~ Hindu sooiety in 

oonnectlon with varities of people a.clhering to Ilifferent 

ral igion s. the maker 8 of the ancient Hindu ~aatra.8 hardly 

made any provision of rules explicit or implicit for the 

marriage of partias belonging to different religious faitb 

The few provi sion 8 that we oome acro Ba at present in Hindu 

law are mainly statuyory la.'its passed during the Bri ~i:' 

adminiatr~tion of the country. Thus by the Act III of 1872 

parties belonging to different religious sohoole may ~~ 

intermarry provided that they deolare themselVes to be 

nei thar Hin clUB J nor Mahomedan 8 nor Chri etian e and a1 eo t ha.1 

those marriages are duly regietereo'. Again by A.ct XU of 

1923 whioh is known as Dr. Gour's Bill, the Hindus can 

marry eVen without oeasing to be Hindus. If the marriage 11 

oe1e orated under thi 8 A.ct J a Hindu will be con sidered to 

be sepa.rated from hi a oopa.reeners and will be governed by 

the Indian Suocession Act 80 far as suocession ~ 

_. is conoerned. This is a.fter all a. curious position. 

Though he is legally recoglieed as a Hindu. the Hindu law 

of inheritance J adoption I suocession and the joint family 

system would not apply to him. In the contemplation of 

la.w at least there is no ohange of faith in this oase. Tb3 

Arya Marriage Validation Act 801 so haa provided by secti on 

2 ·~hat -notwithstanding any provision of Hind.u Law usage 

or custom to the oontrary no marriage contraoted whether 

before or xfiu a.fter the cormancement of thi a Aot between 

two personA being a.t the time of" marriage A.rya Sa.ma.ji ets 

shall be inva.1id or shall tie deemed to ba.ve inva.lid by 

reason only of the fact that the parties at any time 

belonged to different castes or different ..... subcaates 

(4a.)For the recant developrrant of tm Speoia.l Marriage 

Act t Vide St.tpra.Cl1a.pter IY. 
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Of Hindus or tha,t a1 th3r both of t he parties at any tim 

before the marriage oalongad to a. raligion othar than 

Hindu! am· • 

9. A.~"T m OF 1870 (HINDU WILLS) ; A.l"T V OF 1881 
ad ... d • -=-_ ... 

AND THE INDIA.N SUL!UESSION ACT • .. 

Wills were origina.lly unkno." to Hindu 190. 

SO rIllch 80 that no synonym for \lill was to be found in the 

whole of t.lan aleri t 1 i t9ratur~. But deci dad oases and 

legislation have basn ultimately responsible for having 

brought into existence the institution of wills in all ita 

aspects. This is an a.pt illustration whera 80m3 material 

and helpful innova.tion lias made for Hindu law during the 

Briti sh rule by mean s of a.dj(g~cation and legi slation. The 

obS9rvation of the Privy Council regarding the introauction 

of wills in Hindu law i 8 very instructi va: .. It i B too la.te 

to contend that beoause the ancient Hindu treatises malta 

no mention of wills, a Hindu cannot m-aka a testamentary 

disposition of his property. Decid9d ca.sas, too ile,~~ua 

to be no'll questioned. have determined that tm testa.mentry 

pow9r exists and may De exeroised at least within the 

limits which too la.. presoribes to a.lienation by gift 

inter vivo 8" • 

10. 'rH~ ll{DlAN M-~JORITY Al..T I 187,gi IH~ 

gU&RDIANS AND \tlillDS fiG",. 18j{>i ,S IHS lUNDY 

Il~HflBI\&\! 941 (REelQ. VAla OF Dl.,s&b1LIl'I'413) A,,;1. 

1928 iraE rln~DU lAW OF INH\;qrf!),t·.0iW.1EN12. ... 

M~NT) AC.T.. 1966; Tli.$ HmDU 'iQIlJN IS BlCiJl' 
IO PROP"";:£rY AtJT (XVIII OF 1937) 

ThA first Act referred to a.bove fixes the age 

of majority on the oomp19tion of the 18th year and it 

applies to the Hindus except in matters of marriage. divor­

ca and adoption. The second act referred to a.bove applies 

(5) Bear rertab V Rajender P9rtab (1867), 12 M.1 ~ .137. 

(6) '::>ea Ante. 



to Hindus only when a guardian has got to be appointeC1 

oy too oourt. The last three A.ots a.pply to casas where 

soma important modifications have been made of tha general 

provisions to be found in the original Hindu law. The 

Hindu Inherit~ca (Rerooval of Disaoilitir3-s) Act, 1928 has 

removed oertain disabilities which aooording to the 

textual pr03i8ion of Hindu law exoluded a number of 

H.indus from inheritanoe and from a share on pa.rtition. 

The Hindu Law of Inheritance CA.mendment) Aot also has 

made SOm9 important roodifioation s ontha order of suooess­

ion in original Hindu Law. Ttuls acoording to the provision 

of thie A.ot the sonrs daughter, the daughter's daughter, 

the sister and the siater[s soo have been recognised as 

hairs next aftar tht3 father's father and before the 

father' 8 brothars. The A.ct XVIII of 1937 whioh oama into 

foroe on the 14th of April, 1937 provides for many nail 

ribhts on the parts of widows" stri king at the: very root 

of the Mita:k:sar~l! The SO oalled perpetual disat1ility of 
• 

women also has beenz rightly ignored. The topi 08 covered 

Oy the abOV9 statutes haYe got to be understood subject 

to the provisions made by them. As a matter of fact this ii 

true of the whole of Hindu Law whioh was never recognised 

as such by the British Indian courts which were, however, 

authorised to apply the Hindu law to ~ha Hindus only on 

account of soma special provisions made by the statutes of 

Parliament, and by Imperial and Provincial legislation. 

Throughout the British India questions regarding marriage I 

inhari tance, alcca asion and r9lig!ous oust'me and usages 

are to be governed. by Hindu law exoept in so far as t hay 

have -Oean al tared or modified by the legi elatura. Besides 

there are aome other matters of Hind.u Law whioh are gover­

ned by either express legi.tlation or by just! cs, equity and 

gooa consoience. 

11. THE TR.~ ::W]R OF ffiO~\TY Aur, 1882 AS AM~D~ 
-- -- ----------------~--------------bY ACa'~ XX OF 1929; fHE ll\DIAN lX)NTfffi.LT A~T; 
--..- - - -- . ---

I~DIAN E VID~ CE A.l:r; THE lliDIAN P~NAL 
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The aCOV9 kate form a group of lag1 slati ve 

enactments whereby the British administrators in India. 

wanted to introduce and promulgate a body of laws which 

could Os applied in ootl'lDOn to all too inhabitants of the 

oountry conaiating of :linctus and }!usliros along with 

others ignoring ana over riding the proyi eions that might 

have been made oy t he personal systems of Hindu and Muslim 

laws. The intention of and the policy for introduoing mch 

co~g) prirciple8 and procedure of law have been alrea9Y 

di scueseO. The Transfer of Property Aot of 1882 as 

amended by Act XX of 1929 supersedes the .0019 of pure 

Hindu law in relation to tran afer of property exoepting 

certain matters aonttl.ineJ in aaction 129 of the saia Act. 

By the '£'ranafer of Pro1Jerty CA.menOO1ent) Supple!OOntary Act 

m of 1929. the l!adrae Acta of 1914 and 1921 and the 

hindu !:;i avo si tion of Pro party Act. 1916 relating to 

transfers ana bequests made in favour of unborn persons 

have been considerably and materially amenaed. 

12. UHILD Ml!RHIAGE RESTRAINT !gr Xl~. OF 1929: 

Thie Act aleo greatly modified too original 

provi sion B of the pure Hindu Law. T hare was never any 

minimum age limit, for the marriage of Ooys and girls 

according to the provisions of too original Hindu law. But 

child marriase or rather early marriage were generally 

advocated and encouraged. At the 8aroo tim in Ell. FliCK 

recent times there was al SO a tendency among the educated 

and advC3Il cad peopla for celebrating lata marriages gi vinS 

reasonable opportunity for the physical and educational 

developments of the parties. A.ccording to BOlDa of the 

• . -
(7) T h.a Hindu law of contract has been superseded by the 

Indian Contract Act. But the law of DMKfupat has not 

been fully abolished. It is still reoognised in the 

Bombay PreSidency and the Presidency town of Calcutta. 

(S) See Ante. Chapter X. 
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sages, early marriages were 80 muoh encouraged that 

girls were recommended to be given in marriage even when 

they would run about na~ed. It was also re6arded as a sin 

on too parts of the parente and guardians to allow their 

daughters to remain unmarried even a.fter the attainment 
(9) 

of puberty. From several otber provisions it 'las clearly 

indioated. that early marriage ... ae regarded as wholesome 
, I 

according to the !)ietraa and the Sastric lalls. Hence the 

Uhild Marriage Restra.int Act to a 1ery great extent want 

against the general Bvirit of the orthoaox Hindu ooncepti­

on of marriage laws. Na.turally. therefore, there were mucb 

a.gitation and criticism even again at the Child Marriage 

Restraint Act. Early marriage within some rea.sonabla 

limite might have some recommendations of its own but 
A~~~~)IN~~ 

extreme forms of ..... aeRa.b19 ~.imjts migat rune BMIl supported. 

13. HINDU ClAmS O~' LWillNING Al.T (m OF 1930): 
K 

Before the passing of the Hindu Gains of 

Learning A.ct in 1930, two principles were olearly eatabli .. 

ehed. A.acording to one of them the incott-e earned by a. 

memOer of a joint family by the practice of a profession 01 

oocupation requiring speoial training was regarded as 

joint family property; and a.ocording to ttB other, the 

gains made Dy the personal laoour without the a.ids of the 

joint family funda by a mAmber of a joint family tiho Vias 

maintained out of the joint family funds but racai vad no 

more than an ordinary education suit&b18 to his pOSition 

a.s a. memOer of family wera to be deemed as the self-acqui­

rad pro pert y 0 f au C b. member. The oourt 8 in Brl t i sh In di a 

interpreted the term" science" to mean speoial a.s contra­

distinguished. from ordinary learning. It1!las thus held 

that speoial learning a.lone imparted at the cost of the 

joint family funds could make the property joint. Some of 

the jlx:i:l1:Wm i:kJrimr' • .ux Hi ndu sage sin al eted on oharact­

erei Bing "the prowerty as joint ana as such Ii aole to be 

(9) The pointe have been discussed with reNsranoe to the 
difference sages. Vide Ante Chapters V. VI &. VII. 



pa.rtitioned on the bround that one brother looKing after 

the family of another brother receiving training whioh 

enables him to acquire property later on should oe held 

anti tlqd to a share of the acqui at tion. T tla matter has now 

become or.ly aoademic after the Act of 1930 which declares 

all acquisitions to be self-acquired and not subject to 

partition under any circumstances. Thus before the passing 

of the Act t under certa.in oircumstances the aoqui sition 

could 08 regaroed a8 jointand. li8.Dle to parti tien. Accord­

ing to the preamble of the Hindu Gain s of Learning Act t 

a.l S) it was said that the enactment wa.s ma.d.a "to remove 

doubt and to provide a uniform rule 808 to the right of a. 

member of a Hindu undivided. family in property acqulrecl by 

him oy means of hi 8 learning" .. Aooording to t~ provi aion 

of section 3 of the nct, IIrot't'ii thstanding any. custom, rule 

of interpretation of the Hindu law, no ga.ine of learning 

shall be held not to be the exoluei va anO sepa.ra.te property 

of the aoquirer meraly by reason of:. (a.) hi 8 learning 

having ~gen, in whola or in part, imparted to him by any 

member l~ving or deoea.sed, of his family or with tm a.id 

of the joint funds of hi B fBnlily or 'lith the aids of the 

funds of any msmbarthareof. or (b) himself or his family 

having while he 'l.iaa aoquiring hi 8 learning being maintain ... 

~d or supported wholly or the part by the joint funds of 

hi s famil,y or by the funda of any member thereof-. 

14. ~WJUDICA'l'ION DURINli bRIT I.::iH RUL~ A!'JD If::;, mF~"S~T __ ....... I _ 

ON HI NDU lJ.\,lij: -
If legi sla.tion pla.yed an important part in 

the development of Hindu la.w I a still mora important part 

was played by the deCided oasEIS in the re-oriantation of 

Hindu la.y;. Tua affaot of 1egi alation was direot but that 

of adjudioation was indireot -- under the garb of 

interpret~tion. Moat of the judges were - ... a.t least origi­

nally ...... strangers to thi B country and to the usages and 

1 i tarature thereof and as suoh they had to depenrl on 

others for intarpretation and explanation of thB original 
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Sanskrit texts which enshrined tte Hindu law. Though tha 

employment of Hindu 19.w officers to in stroot the judges 

as 9xpBrts ~as the only plausible ~ measure, still it 

rust be said that it "as not as suocessful as it was 

expected to oe. Hence on many oooasions the interpretatio­

ns put on the original Sanskrit texts were not always 

strictly in keeping with the real spirit of Hlnau Law. 

Two excluai va views a.re generally held on the effect of 

adjudioation on Hinc!u law oy foreign judges. Aocording to 

on';) suoh view the effect kk has bean the introduction of 

many European principles and ideas affecting the social 

91ld religious institutions of the Hindus. The advocatoe 

of thi a viaw illustrate their contention by referring to 

the individualistio concepts which militate a.ga~nst the 

oonceptions of the joint Hindu family. According to the 

other view -- the natural growth of Hindu law was a.rrested 

at the hands of the Eurof:lean judges 'lit n the result tu 

that Hindu law was made to contraot a rigidity unknown to 

it oefore. A.ocording to this school of thinkers Hindu law 

was originally administered mainly by local triounala ox. 
which could be aocomodating enough to adopt the la.w a.ccor ... 

ding to the growing and changing needs of the age or the 

sooiety; but" when the foreign judgaaoegan to adminieter 

Hindu law t they depended solely on the texta which bacarm 

more and more stereotyped not to admit of any innovation 

di ctated oy the api ri t of tha growing age • .oat it appears 

to Oe more correct to say that without being mutually 

excluaiv'3 the two theories referred to above were supplam­

ant;:try to gach ot her. It i e true that cartai n ·"e stern 

ooncepts and princiyles ware imported into Hindu law 

consciously or unconsciously. Again on _, many occasions 

foreign administration of justice was to • a great extent 

responsible for a. sort of rigidity·which might have Daan 

very wall di spen sed with by the local trl bunala. The 

introduotion of' foreign elements wae almost a neoeasary 

concomitant 01 t~ close contact oetilean the two distinct 

..... .,\ 

. ..; 
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oivilisa.tions. On the whole it might be said that the 

changes that were introduced ware mora or le8s in ite9ping 

with the spirit of th.a tim though not alwaye in keeping 

with ths orthodox ideas of the country. A.nd for this. the 

law oourt s alone ware not re span ai bla. '1' he la'll oourt s al SO 

ware influenced by the general oonditions of the society 

then prevailing. It is no ga.insaying the fact that the 

Bri ti sh a~mini at/ration in India a.ctuall y interfereO with 

Hindu law and exerted some poei ti ve inllusDo9 on it. In 

this sense the british administration was oonei:laraoly 

different trom the Muslim administration. 'rha ef1ect of 

adjudioation on Hindu law can be Dest appreoiated with 

raference to the following amons other important topics. 

to wi t. (a) ju at i cs .e qui ty and good con 8ci an oe J (b) ~ctum 

valet, (0) gains of lea.rning, (d)debta and alienation. 

(e) adoption of an only son and the efleat of adoption 

in,; general , (f) the pin~a theory J (8) a.o801ut~ right 

of the father to alienate 9roperty according to the 

Da:ya.bnaga. BChool, (tV will s and gift 8 inter vivOs and 

(i) the equalisation of too position of fsmale heirs in 

the Mita~8ara a8 well as t~ Dayabhiga Bchool. iaoh of 
• 

these tOJ.)ioa "ill be discueaad. ana by one. 

15.lt1)JU~.rIGE. E~UITY AND GOOD @~G~~G~,: 

Irmlenae has Oe9n the ,efteat of this juridical 

expression in the development of Hindu law. 'I'ha assential 

iflea.a of justice and. aquity Viars always 'larking in tha 

Hindu jurists eVan from very early times but this compenc1i, 

OUS expression aoquired a peculiar meaning at the bands of 

'~ha british administra.tors abo underetood by it the pUtta 

prinCiples oi Englt§~) law as far as they were a.pplicable 

to Indian circumstances. This was undeubtec11y an arDitrary 

and artificial connotation ~ttribtited to the aboVe 1 •• 

legal expression -- resulting from politioa.l domination 

------------------,---------------------------------,----
(9a)Dada V BaDaji, (1865) 2 b ~1..G. 36 J 38; ilJaghala Raj_ 

san ji V vhe k.h Maeludin I (1887). 11 born. 551. 561. 
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of England over India. It is for th9 Indian judiciary 

to decide now after the attainment of political indapBn­

dencs as to how far this connotation Carll! still Oe 

retained. The true import of justice I equity and. good 

conscience should have beenz strictly derived from the 

oomparison of international law. mora.lity and la.ws of 

na.ture. It was necessarily too narl10w a oonception to have 

looked to only one system of lail. viZ., English law, for 

formu.lating a body of prirnoiples baseet on equity and 

jufJtiC9, Unlike the early Roman Praetors who took recourse 

to the I Jus li-entium for a. similar purpo~e. The express .. 

ion justioe. equity and good oonsoience served as a rule 

of aubstanti Va law even from a very early period of the 

Briti sh rule in India.. When the increasing work of the 

Sadar Dewani Adalat was found to taka up mora time than 

the Governor General and Members of the Council could 

spare from tr~ir other duties, a separate judge was 

appointed to this court on Ootober 18,1780. This nei'll 

jUdgfl was no ot her t han ~ir Eli jah Impey, the Chief 

Justioe of the iJupreme Court. The new judgers first act 

according to the Field was to draw up a Regulation consia~ 

tins of 95 sections which consolidated the usual portion 

of all previous rules with proper principles of procedure 

BO as to make a simple code for the Mofussil courts,.t 

"Ha ,tirst provided juatice, equity and good consoience as:D 

the rules of subatanti va law to be admini sterad. in oi vi1 

caees ?~5)otharWise provi~ed for -~ a provision which is 

yet in foroal!. 000808ional1y of course there was aome 

reaction against the applioation of tbig{~i~nCiple. It was 

rightly held in Gopea Krieto V Ganga Persaud ttat tb3 rule 

--------------------------------,---------------------
A.lso Bae p. 6 (Footnote) of ~ollock and Mullafe 

Indian Contract A.ct t 4th 'Sdn. 

(10) Introduction to the Regulation s of Bangal, Field. P. 

174 (Foot note) 

(11)6 M.1.A. 53. 
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of advan cement Deing one of English po ai ti ve law and not 

founded on natural justIoe was not to be importea ir-to 

India. where differ9nt consideration would apply owing to 

Hindu ideas of morality anO religion. But for narrowr.eaa 

and secta.rian i am I compa.rati V6 estimate of different 

principles prevailing in different systems and the accept­

ance of the DeBt of them cannot Oe objected abainat from 

the juristic standpoint. The Compandi~ jJ~tit¥ express .. " 

ion "Justice, equity ana good consoience- has a very 

instruotti va and signifioant history "bahind it and it 

proved as one of the most convenient chacmels for k 

introduoing inglish principles into the Indian system of 

law in general and the Hinl1u system of la.w in parti cular. 

Aocording to VJarren Haeting'a judioia.l plan of 177G, the 

Diwani Adalata Viare directed to deoide all oases of 

inheritance. marriage I caste and other religious usages 

and institutions a.ccording to lithe Do laws of the Koran 

with regard to the Mahomedans and the laws of tm Sb9.ste"r 

with respect to the Hindus·. As the persons who ware 

entrusted with the admini stratton of justice among the 

Hindus and the Musl ims ware ignorant of their persona.l 

laVis, customs and institutions, so it lIIa8 further provided 

by 'iarran Haetings through his plan of 1772 that Kazis and 

Pandita ~~ be appointed to help the foreigners for 

explaining the laws of the Koran ana the Shaster. This 

arrangement was inadequate from two very important stand­

points: In the first place. the topios .Dub: oovered ba 

for the la.ws of the HinduB and the Muslims liera not 

exhaustive and in the second place J there ware many other 

oOllJ!1tmities besides the Hindus and the Muslims, such a.s tna 

European British auojacts. A.nglo Indians, A.rmenian., Parae­

ee, French, ilortugese. the Eaet. Indians and the Native 

Christiana who could not be governed by the prOVision ma.Cle 

by the Plan of 1772. Hence it had to be provided by the 

plan of 1781, a.t the in stance of Impey ttat If in all cases. 

within the jurisdiotlon of the Ma.fuail Diwani j.~clalate, for 
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whioh no speoifio directions are heraby given. the 

respeot! va judges there of clo a.ct acc~rdinB just! oe. 

equity and g~od consoience- {Section II} of the Regula.tion 

of 1781. Similarly section XCIII of the sam Regula.tion 

provided that "in all oasa! for which no specifio dirac ... 

tiona ara hereby gi van, the judges of -liha Sadar Dewani 

Ada.lat do act according to justi os I aqui ty and. good 

oonscienoe" • Justice, squity and good consoienca origina.-

lly meant only the discretion of the judge whioh was 

aosolutaly unfttterad. 'This wida disoretion given to 

foreign i judges could very wall merit the rabu~9 that 

it "varied as the judge~ footll • The judges thus had to 

depend on different resources at different fiaae. Some­

times they woulC1 rely on the Native law Offioers. Boma­

timoa they would try to a.pply the law according to the 

customs and usages of the people and sometimes they would 

apply the prinCiples of ~ngl.iBh la'll to the Indians. The 

borrowing of the last named principles was muoh more 

accBl9rated after the creation of the High Oourta when 

a.ll t he judge a usa d to be "ngl i sh men -in 01 ueU ng train ed 

english la.wyers. It lias a.t this time partioula.rly that 

justice equity and good oon'8ci9008 oame to be mors or less 

iOentified with inglish law. The unfUtered discretion was 

necessarily respon si ble for many unoertainties and urxikm 

confliots; and thi 8 state of things oontinuea for about 

sightly or ninety years beginning from 1781 upto the time 

. when "the most important branches of Indian law ware codi­

fied. Codifioation alone could rid the system of its vices 

in the ix~ form of uncertainty and oonfuSion on the ona 

hand and the borroilling of inglish principlas on the other. 

Thus Lord Sa,} i sbury in hi B despatch to the Government of 

India., dated the 20th January, 1876 rightly remar\(ed that 

lithe only way of ch80lting thi s process of borrowing &ngli ah 

rules trom the rscogni sad 'ngli ah authorities is by 

substituting for thoBe rules a eyatem of codified law, 

adjuBtert to the Oest nati ve custoa'S 3lld to the ascertained 

intersBt of the country similar was the view held by 
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(1) 
Sir J'a.mes .:;)tephen. The judges were not to olar03 80 much 

as they had no other al ternati vas opsn to them under the 

oircumstances. Hance the Privy Oouncil a.lso rather 

encouraged the application of inglish principles in 

In<lian cases. l'h13 highest tribunal of ii'time specifica­

lly la.id down th.at justice equity and good oonsnianca 

means nothing alae out the rules of {mglish 1a.. though 

&ngliah law W~B not o·Dligatary upon ~ha judges of the 
(2) . 

court s in lUa.fueil. 'I liT hough ~~fti 08, equity and good 

conscienoa" J sa.ys Sir James ~tephan, "ara the la.w which 

Indian judges are Dound to administer, they do in point 

of faot resort to inglish law booke for their gui~8l1ce on 

questions of thie Bort and it is impossible that they 

should do otherwise unless thay are fumisbacl with Bome 

such specific rules as this Act (Contraot Act) will supply 

them". Sometimes .. han the comnunitia8 had any definite la.~ 

for t ham, t he court B woul d choo 89 to ado pt t he rna at 

oonvenient method of applying the reapacti ve la.ws of the 

coammitisa in question when Doth the parites happened to 

~elong to the aatoo(~yo:rnunity. Thus the courts apPliet5) 

Franch law to the Frenchr6}ortugaae law to the r?ort~~rS9. 

Armenian law to the Armenians. Paraian law to the rlareees 

-
(1) "Viell designed lagi alation i 8 the on1 y po sai ble remedy 

against quitlOle8 and ~hica.n~. A.ll the 9vils which a.re 

dreaded from legal praotit'ionara can be a.verted in thie 

manner and in no ot her. To try to avert them by having 

t he law undefined and by entrusting judges with a wioe 

discretion is to try to put out the fire Oy po'ring oil 

upon it. Leave a judge ~.ith no rule or with one of txm 

those leading rules which oan De twisted in any direc­

tion and you atones open to too advoca.te evaYlOrt of 

topio by which tha discretion of the judge can be gui­

ded. Shut the lawyersl mouth and .JSJ you fall into the 

8vils of aroitra.ry Govarnmant"---- .. G-azette of India. 

oupplemant, May 4, 1872, P. 529. 
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(8) 
and Jawi ah law to the Jews • .but diffi cul ti 98 w~re felt 

(9) 
with respect to the -mast Indi~ns and th.a InCiM Chri at ... 

ians. The persons belonging to the la.tter coum.lOity 

presented some peculiar difficulties. 'rooy were aqt 

originally Hindus or Muslims but la,t8r on converted to 

Christianity. They had no specific law for governing them; 

hence questions of inheritance etc. arising among them 

ware deoidad nn a. consideration of ftt~ US(~g of parsona 

eituated as the parties who iare described as Christiane 

who sa a.ncs store are of Hindu lrtIo cl{ and the usage in their 

particular family as indicated Oy the acts of the parties 

ana thai r prececBsaore ir.. respect of thairproperties since 

they have belonged to the Christi~ cOmmk~ityM _H on the 

grounds ot justice, equity and good oonscienoe. rhe Privy 

&nunc!l a1 so bald that the convert IImay J!II by the course 

of concluct after his converSion have sho~ by ;'Jhat la71 ~ 

ir.tended to be governed as to thBSEI matters. He may have 

done so Ai ther oy attaching hi!!lself to a "lass i':hich a.s to 

these matters has aOopted and acted upon Borr.e particular 

_ ...... 
(2) 'larCl.Bn Seth ;;.lam V Luckpathy. 9 M.I.A.. 303. 

(3) Supplement to the iazette of India, May 4, 1B72,P.535. 

(4) 1urand \f bailard, 5 Beng .i:)ad. Report. 176. 

(5) Joanna Fernandez V Domigo de ail va 2 benge Sad. Rep. 

227. 

(6) Aratoon V Aratoon, Indian Decisions (Old Saries) VIII, 

469. 

(7) Moda Kaikhooscro1i Horrusjae V Coover Bhas9, 6 M.l eA.. 

448. 

(6) Musheah V Uusleah I .-J.C.R. Beng. 894. 

(9) The ~ast Indiana were the descendants of''ffiuropeans and 

Natives. The Uompanyt'B courts applied '3nglieh law·to 

these persons. The pri 'I!y Gouneil also observed in the 

famous case of Abra~ V A.braham, -The ingliah law ~a 

such is not the law of thoss courts. They have 'properly 

speaking no obligatory law of the forum as the Supreme' 
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law, or by having himself observed some family usage or 

custom" • 

In view of the different cor:rmunitil38 

and in diff9rent personal tIaf' there could not be any 

uniformity in the legal system. The thrl3e supreme courts 

and the four Sadar Adalats iVere funotiol'ling alanst indepen­

dently of one another. Thus it could be easily said that 

"Five men each under a different law fIlB.y be found walKing 

and sitting together". Hence it wa.s no wonder if the judges 

turned to 'nglish law for ir.apiration. It lias justly said 
-

by ;Jir Barnes Peacock., -Now having to a.dminister justice, 

equity and E,.ood conscien.ce, whers are 999 to loo~ for the 

principle. Which are to guide_us? We .rust go to other 

countries where equity and justioe are administered upon 

principles which have been :t the gro~th of a.ges and see how 

the oourts act unqer similar circumstances and if \Ie fina 

that the rulee whi oh they have laid doYfn are in accordanoe 

with the trul3- prin.ciples of equity we oannot go .rong in 
(1l) 

following them". The Supreme courts were directed to apply 

the Hindu law and the Mahomedan law to tba Hindus and the 

Muslims r8Sp90ti 11e1y only on certa.in topice. So they were 

not bound to apply tho personal laws of other communities 
-

even in the litigation among themselves. In the result it 
(12) 

ifaB Oogli sh 1&11 that ",as a.pplied even to the ~ws and the 

-------------------------------,--------------.----------
had. The East Indians c()uld not claim the tngli ah la" as 

of right; but tbay. were a olass moet nearly resemoling 

the 8ngli sh, they conformed to them in religion, m9llnars 

a.nd customs and tha Qngli ah la.w as to the succeesion of 

movaDleB as applied by the oourts in the U~uasil to the 

sucoession of the property of thi 8' class·. 9 M.l.A. .240. 

(10)The first Law Cocmi ssion cotl'lfenting on the prevailing 

system oDsarved., "Though British India may appear on too 

ons hand to hava leBfI need fer a lax loci than any other 

oountry, becauee the great mass of its population UIDltD 

coneist~ of two aacta whose law ie oontained in their 

religion, yet on the other hand, there is probably no 
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(13) 

A.rmanians.rha supreme courts perhaps rightly cor.clude<3 

that they WBre not competent enough to administer personal 

la.ws of the partieB except in the case of Hindus and the 

MaholLedans. So in all other cases tsa/ing the Hindus ana 

the Mahome d::m Sit he Suprema Court u sed to appl y in g1. i sh 

law lfhioh was regarded as the lex loci in the three 

Presidency towns. Thus it was under thie peculiar Bat of 

circumstances that too principles of angli sh law were 

being invo~d into India to modify the personal systems 

of the Indian law to a v9ry. con eidaraole extent. On thi s 

hi storiaal background the Pri vy Council had to obeerve 

that" justice, equity and good conscience had been 

63nerally interpreted to mean the rules of ~~~~ ah la.w if 

found applicaole to Indian society and circumstances. 

Codification of course affected the cloctrine to some 

extanti but cooifioatil)n itself again .8.8 greatly influen­

ced by the principles of &nglish 1a9l. 

(b) FALTUM 1&.LEl': . 
The doctrine of Factum Valet quod fiare 

non debuit was wrongly supposed to have been enunciated 

and relied upon by JroD'ta.vabana. for g1 ling a.bsolute power 

of al i8naticn to a f 3.ther e.occrding to the Bengal sohool. 

&\s it haa olaarly pointed out by Dr. J.N .Bhattacharyya, 

t rn mi stalee 'las due to the wrong, tran elation of the text 

• • -_ wr I I 7"11 • 

country in too world which contains eo many people 

who J if there i a no la.w of the pla.ce, _ have no la.w 

whatever" • 

(11) (1868) 9 Vw.R. Z30, 232; anQ (1897) 24 C i 90a J 930. 

(12}Mualaah V Musleah.;;:'.U.R. Beng. I. 894. 

(1:3) (1887) 14 I.A. 89, 96; Da.da. i[ Baoaji (1868) 2 Bcru 

H.C.R. 36, 38; "Webb if Lester (1865) 2 Bom H.C.R. [2, 

56. 
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of Jfniitavahana. _ ... vaoanaa f a.tenapi Vastunonyathakaranaa f 

: akteh - ... as tI a. fact ca.'1no t be a1 tared by hundred text s· • 
• 

The term It va.stu" ought to have been corrActly rendered 

as thing and not fact. Fa.cta and thinge ar9 not i,jantical. 

Thl a so-called doctrine of Factum Valet was also an,=mdad 

to othertopica ~ adoption and marriage a"to. The point 

was rm:I: fOOata"bly di BcuaeeC1 by Dr. Bhattacharyya to expla.in 

th9 error. In an appreCiation of that difi2fBion the whol9 

topic has bean llicely aumnariEed in this way: -Now what 

a.t Jruiltavahana. mean a by the doctrine is that the e eeantia] 

!lature of a. lega.l right cannot be a1 tared 'oJ a text. He 

(Dr. Bhattacharyya) first pointe out that a h fa.ther eo 

long ae hi3 ie alive is the o?Kler of the property and as 

according td the Hin~ ju~t~ee one of the eSEsntial 

characteristics of ownership is the power of absohlte 

disposition. a fa.ther has a. power of disposing hie proper­

ty .x. without the consent of hie sons. But against this 

conolusion J1miitavahana f~nds a text of Vyasa which 

apparently forbids such alienation; he shows that the 

text is meant simply as a moral prohibition. He d09S this 

on the strength of a gramnatioal discussion the spfrit of 

whi oh is impo Bsi bl'3 to present in a purely "ffingl ish draa s. 

He then aaya that the essential natura of a thing cannot 

be altered by a. hundred texts, avedently meaning th.t3raby xi 

th9.t a.s trJ.9 ownership of the father confers on him a power 

of ea.le. he haa the power to sffect: the 8a19 not lIi thetand~ 

ing a hundr9d texts for taxts cannot un alter the natura 

of a. thing whi en has real exi stancs alch 8.8_ ollOership 

has •••••••••••••• Had he bald the dootrine why shoul d he 

ta.ke the trouble to prove that the texts are not a lega.l 

but a moral prohibition onli'. 

(OJ GAIN ~ Of' LEARNING: 
~. .. - . 

T hi e to pi c was su"b je cted to heat ad 

oontroversies and the British Indian oourts a.lso differed 

in their judgments ba.sing their oonclusions oil. the differ-

ent interpretations oftha diff erantk text B. A. t thi 8 _ • 

.(12) .l na O;.~ateWum. ~t,n karon:-~8S7. 
,.. 



unoertain stage the antire dispute was Bet at rest by 

legislature to y;hich reference has already been made. 

(d) D;1b.;·' 3 GNP ALlNNAf IQN.: 

a. ceo rC!ing to t hA stri ct J{rl. taltaara t be~ry 
• 

the family propertyia not, lia.ble for the peraonalrj; debts 

of ill a member. But a number of deoisions. pronounced by 

the British Indian oourts havaintroducad two innovations 

which have roost substantially affeoted the Mitaltsara 
• 

conception of peoperty. Acoording to one of thosa innova.­

tiona, a son'a pious duty has been translated into legal 

duties and as such the entire faadly peoperty has been 

made liabla{for the deot of ·the father provided it is not 
13) . 

an ilIlOOral one. A.ooording to the 8e,?ond innova.tion a 

member undi vide(1 ooparcenary interest in the family 

property has b~(~)ad9 saleable in execution of a money 

deoraeagainst him. Thus the deoided. cases have gone far 

beyond the original Hindu law according to the tart:. s. 

Hut there has bean ana wholesome restriotion: the courts 
-

refuse to over 100 k and enforce the rule of Hindu law in 

fa.vour of creditors of r'lambers other than the father. 

(e) ~oo~rION C}, !~'I ONLY SON AND THm EF·~ECI' OF L _ _ 

AocorcUng to t h3 texts of Vaal i stha. and 
•• 

Sfaunaka an only son could not b~ given or taken in 

adop~ion. ThAre was a wide difference between the different 

High oourts !'86n.rcUng the real na.tura of the prom bition. 

Some of the High ~UI':"8 ragat dieg the peal AatYrQ ef 

prehlbitiea .. SOOB of the Hieih courts held tb3 a.doption of 

an only son tobs valid whila the othars held it to be in­

valid. In thi 8 unoartain etate of things two cases went 

-
(13) Girdharae 18011 V h.antoo Lal I.IJ\. 321. 

(14) DAendayal V Jugdeep A.I J\. 147 • 

.. 
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01 an onJ.y tlOll was val id. The prohi bi tion en joinad by 

Vas'ifltha and. SIs.una.1w. was treated as merely rsoonxnendat-
•• 

cry and not msndatory. This is a vary clear illustration 

1there t naBri ti Bh Indian Court e deoided otharwi sa than the 

original text writersJ\coording to the genera.l rulef of 

adoption, an adopted son hasOeen held by too British 

Indian courts to have all the rights, and duties of a 

natural born son subject t~1~roS9 which have been exprees~ 

ly 1Ii thhald from him. "Adoption has been epo ~n of as a 

ne\'l oirth •••••• .., ••••••• Nor is this expression a mere 

fic;u.ra of 81-'S6Ch. 'rna theory involves the principles of a 

completa aeverancelJ: of Lh8 child from the family in whicb. 

he i B born ••••••• and com.t:llete (f6feti tution into the 

adopti va family ae if he were born in it". 

0') THE PINRb laEQar: 
(17) It has been decidad oy too Bri ti ah 

Indian courts that the Pinda theory or theory of spiritual 
• 

benefit is the 801e guiding principles of succession in 

the Bengal 800001. But a close examination of the 11th 

Chapter of the Dayaobaea will atonce SD.oIIf that Jrorutavahana 

never exolusively relies on the theory of spiritual 

effioacy. Had ~ha theory been true, tb:l list of hairs would 
j ~ -al so include according to Srrkri shalla Tari!a.Latl kara. tho sa 

• 
offering ~inda at Gaya. thoBe throwing the bonee into thB 

• 
G-ane;9a aud aloo the 8On ... in ... la'i according to Dr~ Bhattacha­

ryya. On the contrClJ'Y many maternal relatione would al80 

have been excluded from the list of ~ hairs strictly 

a..::cording to the pinda. theory. A.bove all Manu clearly 
• 

fJrovidaa tnat ·the power to gi va pinda fo110V;8 the course 
• 

of inheritance and not viae versa. Generally speaking, 

Jrmutavahana advocated the plnds. theory only to juetify 
• 

a departure from the exietinb theory. but he shrinks from 

pushing it into ita lOEi ca.l 00[1 elusion 8. But the 8ubsequent 

followers of Jimutavahana nave done ~hat be himself would 

not have done. In the reeult the theory of consanguinity 

(15)Nagindaa V bachoo, 40 born. 270(P.U) 
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\las al toget hal' ignored and rBplaced by the t beory of 

spiri t(~) benefi t • "The rule of pro flinqui ty". says 

Sarvadhi kari t .. is the governing principle in succession 

not only in the Mitakaara sohool, but also we are bold to 
• 

affirm in the DayabhBga sOhool. It ;"wa.s simply to vindicate 

the great claim of propinquity that the author of the 

Da:yab~a laid so muoh stress on the proper application 

of the dootrine of raligio\18 benefits. It was simply to 

give t.l19ir .tJroper places to the u:~ cognate !dnsmen tnat 

he ela.borated the theory of spiritual benefits·. 
v 

(g) THE A,D;J)LUrE RIGHT OF' ALINATION hY A Fn.TllER IN -

According to the original texts a 

fatherin ben£8.1 could not alienate t~ property without 

the oonsent of the 80na. But the cons9Et of th3 Bons being 

inconsistent withrllrt the conception of full ownership. 

characterised by the absolute power of disposition. the 

Courts came to decide that a father acoording to the: 

Dayabh&ga. Bchool ~ had abaolut.e polhar of alienation. Thi 8 

Lbeory al so is largely con(lscteO with tM doctrine of 
(19) 

Fa.ctum Valet di BCU8Bed above. 

(h) \WILL;.) lillD GnT~ INiER VI \{)S: -
As it has already bean seen there was 

originally no oonceptior. of wills in Hindu law. It was 

solely by adjudication tnat the oreati8""on of iii11 was 

recognised in Hindu law as ad~iniatered by the tiritish 

Indian courts. Once the willa ware aotually recognised 

their chfl,racter and scope became co-anenei va with gifts 
. (~O) 
inter vivos. 

.. -
(16)&i abnanmrti V Kri ahnamnrti. 50 Mad. 506 (P.C. ) 

(17)Guru uovind V Anand Lal (1870) Beng. L.R. 15 (F.B.) 

(18)~ha Hindu Law of ~n heri tanca {Tagora Law Lecture s)P. 750. 

(19)For a fuller di scueeion 899 15(b) atlove. 

(20) For details sel3 the discussion of Hindu Wille Act a 

above. 
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(1) "&QU~Llcil-\.I'ION OF 'I'H.:!!, tQ~ITION OF F'~iA.LE HEIRS IN ·rHZ 

DAYrBHJtdA. A.~ "~~L A.B 'rH~ ~Il~tti1.Pl SCHOOL: 

. Although according to too Mitalt~ara:t the 

property il)herited by a woman from a ma.le is to be 

%~ recogni Bed as oor Stridhana, yet no .hare i:. in 

tllat oon:mentary it is aaid that such property becomes her 

aosolute a state. On the contrary t in view of the relati Va 

texts of yajria.vc;.l Itya. and Katyayana. and the genara.l doat ... 

rine of t~ M.i talrs8£& aocording to which even males a.ra 
• 

without absolute rights over certain types of prop9rty it 

ia only reo.oonable to ma.intaine ttl3.t a female who has 

inherited property from a. mala holds it subjact " to oartair 

restriotions although auchproperty is characterised as 

Strldhana by the Mita:lt~a.ra:. On{~r)se oonsiderations, the 

Pri vy Council haa held in many caS98 that it would be 

mi slaading to use the term Btridhana lnthe general sense; 

hence according to the PriVy Council it would be oonvenient 

elan in the Mit~~aara sohool to restriot that term to the 
• - -absolute estate of a woman as in the Dayabhaga school .hila 

deacrioing the limited interest of a woman by ttB phrase 

"'ioman t 8 estate·. The aOova interpretation of the ( Pri vy 

Council is clearly unwarranted as according to ttla ....... 
o\ ... ~ ~~ ~ ~ '" ~ ~,..---r.....~ ';-.f~ 
MitaK~ara ~ as her Strldhana prop9rty. ~trldhana. . ~ , 

aocording to the Mitiksara devolvss in the way as • 
• 

prescribed by it. Henca a. wido.fa interest lIould pass on bar 

dea.th to her own baira and not to tb3 hairs of her husband. 

But in viaw of the deoi eiooa of the Pri vy Council. ref3rrad 

to above, the point r~8 become purely aoademic. 

(j) t\.DJUDI~rION RIfARDING_INrjlPRErArI,ON OF rHE 

Q.RIGINA,L TEIro QNJllNDU I.~!: 

A spacial text or a spacial statute which 

forma an exception to a ~eneral text or a general statute 
__ I _ 

- - aq4- - ..... 

(21)Thak:Rr Deyhee V Rai Balu!( Ram ( 11 I.A.. 139); Bhugwan .... 

deen Dobey V Myna Baae (11 M.I.t\. 487); Dabi Mangal V 

Mahadeo (:3·4 All 234 P.c.) 
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should 09 con strued etri atl y and cer-.,i t - ~J .. -I.y to oases 

fall ing all olearly wi thin it. '~her9 a Hindu IIido'l uncler 

trJ.6 Mitiltsara school x dies without a. child leaving 
• 

Stridhana property, an adopted son of her hueband taKen 

in UlXP: conjunction with another wife and a. Bon of her 

husband born of a. third Vriife inherit a.s her husband' B 

sapendus the Stridhana property in aqual shara. A.ccording 

to briddha Gautama ill the General rule is that an adopted 

eon with good qualities and II: subsequently born natural 

'I 

eoo are ec~ual sharers.fo this genera.l rule u an exception 
I 

has be9n' suggested by Vaai atha. who la.ys down that if after 
•• 

he has [lean adoflted a natural eon is born. than tha Dattaka 

son ahall take a fourth share. It was held that this 

9xca~tion shall not bea:rlanded to the propqrty inheritscl 

from the step mother. It wa.s thus obaarv9<1, ·Consequently 

iie should not extend itaapplioatioo to caees not only not 

comprised ~rictly within its letter, but undoubto;;dly beyond 

its true epiri t; in thi a connao·tion we may bear in mind. that 

Hindu juri at 5 quite as moh as ,*ngl i an juri eta ("Sbba V 

Bonlnois (1875) L.R. 10 Ch. APP 479 (484); Co. Litt. 299a) 

racogni se the well known oanon of interpretationtil t hat a 

special text or statute forming an 9xoaption to a general 

text or statute should De construed strictly and applied 

only to too oases fa.lling clearly within it; the Mitakeara 
• 

itself reoogni&es the prinoipla that whert3 an exception 

exists to a ganeral rule,the 9Xc9~tion should be confined 

within the strictest limits so a.s not to encroa.ch unduly 

upon the rule i G-an€u V l!ha.ran (1907) I.L.R. 32 Bom. 1275; 

Anadi V Hari t (1909) I.L.R. 33 hom. 404. Dattak:a. Candri ki 
Sec V, 27; Mitaksara on Prayaa'citta Ed. Mogha., p.292; 

• 
uY,aV(3.tyaVadhi ta anupatti prae' amo na bhavati tavat va. 

22) . 
dhaniya.m: The Privy L!ouncil also observed that the Hinru 

(22)Par Mukherjee, J, in Uangadhar B6llgla V IUralal Ba91a.. 

(1916) 23 U.L.J. 387-88. 
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law oontains its own principles of interpretation and 

question fI ari sing under it oannot be determined on 

abstraot reasoning or analogies borrowed from other aystemi: 

of law but Imlst dej?eod for their dec! sian on the rule s and 

, doctrines enunciated lJY its own 1a1l givers and reoogniasd 

commentators. In deCiding questions whether the 9xprassion 

'bandtru t would tIe donfined only to those thre.e Claeses of 

bhinna Lotra eapindaa t hat were mentioned in ttB Mi takaara 
• • 

of whether any new claae of hAire OM be introduced under 

it andwhather the word Sapin~a should be understood in~ 

a ~iC:a san ae to include every parson rsl9.ted by ,E pa.rtic­

les of t he body or what her it should be under stood in a 

restricted aan~ eo a.s to exclude from inheritance every 

one relat3d through fema.les beyond the fifth degree a.nd 
, 

every ona rel8.ted through males beyond the se_enth degree, 

it .as held that the olasses spaoifia<l by Vijnanae'va.ra 

03ll.not tJ~ d,,·jj3j ·1:.0 a..n:1 th-3 OE:l.R3 of G"iI'ciharilal Roy V 
(23) 

Government of Bengal is no aut hari ty for the exten aion and 

al eo that the relation of Sapin~a cea.ses for purposes Doth 

of marriage and of inheritanoe after five degrees in case 

of relationship through famales. -The limitation of five 

dagreeall
, observes the Pri vy Council. "Clearly a.pplies a.nd 

can onl y appl y -to . the bhinnagotra sapindaEl. But it i a 

contended that this limitaticn ie confined to prohibition 

in respect of f!l¥Yir-t;e. A,s has already bgen observed, a 

part of the limitation appears to have been spplied to the 

SUl't~O asian of -' Samanagotra sapin~as; their Lordship are 

unable to eee on what principle it oan b8 said ttat the 

other part raId ti va to !dn emen who are a qu a.l 1 y ea.pir.~as 

but belong to a different gotra or Bons must be re atri cted 

to matrimonial affinity •••••••••••••• In abeenot3 of any 

authoritative text. their Lordshipe do not see their way 

Ir.srely on aostract r9aeoning to di aplace a view of the law 

--------.-------------------------------------------------
(23) 12 M.1 .. ~. 448. 



whioh has reoeived the recognition of the courts in India 

and whi oh the Dietri at jude,9, an officer of' great experie­

noe and ~ learning saye i e aocepte(l by M t'¥-blia opinion" 

Again in a question whatharunder the 

Dayabrmga achool of Hin<lu law. thB son or t be married 

daughter is thA preferentia.l hair to ttB mother's 

ayautuka. atridhana too deci aion wa.s baaed upon the meaning 

of the expression Kanya g~ lap by Jimii'tavahana in connectio 
l25) , _ 

with his ouotation from Manu. It appears that Sri Kr'i shne. .. . . 
we Ragmmandana UEa t!}e, term as meaning daughter genera,... 

_ (~6,L. __ .... 
1ly. but from the Dayabh8.ga it i 8 olear that JiDllta:waha.na 

used it in the sen sa of unmarri:d daughter. I(2~re aDove 

Conflict the opinion 01 Jrmutavahana was accepted. 

L~atly reference may be made to thaoase 
(26) 

of Bhupati V Ram Lal in whioh the question that lias 

lI:lIt referred to the F;ull Benoh was : "Doea the prin ciple of 

Hindu Law which invalidates a gift other"than to a 

sentient being capable of accepting it apply to a baqueat 

to trustees for the 6stablishmnt of an image anel the 

ilorahip of the Hindu Deity after the testators death. and 

make SUCh ~ bequest voiO?! 

It "Was held on the construction of th4 

expre saion dan ohi cetanodde s r avi si.st.at yagadeva and 
•• I 

ColUOOnta thereon read with Sulapanis and Ra.ghunanaanals 
• 

di aousaions as to t be nature as t.otfie natuFe- of Shradh 

and gift atc that the aDova prineiples of Hindu Law does 

not apply to such a. bequest.. It was oOasrved by Mock.er ji 

J: "The view that no valid dedication of property oan be 

made by a will to a deity. the image of which i 8 not in 

).... - 3d 1_ 
(24 iblI'Imxffiix(1914) 20 a.L.J 573 (P.C.) Per Ameer Al i 
(25)Chaptar IV, 2. 16. I J. 

(26)Chaptar V. 

(27)Praaanna V Saratsa.8i (1908) I.L.R 36 /I 1 a" • va. i. 
(28) (1909) I.L.R. 37 Cal. 128 (F.B.). 

(Z9)Diyabhiga. Chapter I I 21. 
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(30) 
existence at the time of the death of tm testator ie 

baaed upon a double fiction namely firet I that a. Hirldu 

deity is for all purposes a juridical paraon and 6eoond­

ly, that a dedication to the deity baa baen the SauB 

characteristics and ia subject to the SMa restrictions 

, . 
(30)ln the famous Tagora Uaes it was decided that a i 

gift to an unborn person .hethar intarvivos or by 

will is invalid. After the passing of the Hindu will 

Aot, 1670, the question aroae if this Aot had changac 

the law so far as regards gift by iiiilis. In the case 

of Al angaman j ari V Son a.man i t Gart h C.J. and .hi 1 e, J. 

hald that the Hindu '~illB Act applies to Hindu 

Section 100 of tDa lodiMB SucOission A.ct (of 1865) 

"mah provio9s that a gift to an unborn person i a 

vali d if it gi V9 8 him the whole inters at. T he que etion 

9l0uld, therefore, have eeen at!sw9red in tb.e affir ... 

ma.tive, but for seetin\" :3 of :the Hindu Will e Aot 

whiah provides that "nothing herein oontained shall 

a.uthori ae any Hindu to oreate in property any interest 

which he coulO not have oreated before Jst Sept., 

1870· • As before tha.t data an uniform person oould 

not have tatten a Dequest his inca.pacity has not bean 

removed by the Hinous \1/11111 Act and gift to a.n 

unborn person remained invalid. Tnie la.., however, 

has bean a1 tared by a sta.tute (A.ct XV of 191i) which 

provides that a. gift to an. un born person 1 B va.l id 

provided he is gi ven an absolute interest and the 

gift conforms to the requirements of" section 113 of 

the Indian ~coe8s1on A.ct. 1925. This Act is. however, 

not retrospective so that it ,jCB!1 net va.lid.ate any 

beque at made before 1916. (Nareingh V Beti Ma.ha.la,ltsh. 

mi. 50 A.Il. 3'75 (p.C.) 
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as a gift to a. human being. The first of thaee 

propositions is too broadly 8tat~d and the seoond i8 

inconsistent with the first prinoiples of juriapruclance 

•••••••••••• Too Hindu Law reoognises dedications for 

the establishment of the image of a deity and for the 

maintenance a.'"ld worship thereof. The property so 

dedioated to a pioua purpose placed extra - cOIDmaroium 

and is entitled to spacia.l protaation at the hands of the 

~.xt sovereign whoee duty it is to intervene to 

prevent fraud and wast in dealing with religious em 

anrjowmant sri • 

(k) ADOt'I'ION Or' DA.UGHEERS IN HINDU lAi: * 44 'a ___ L£cd4 

T he two traati ses. t ha Da.tta.1ta. 

Mlnamaa and too Dattaka. Candri k8: exclusively deal with 

a.doption in its various phaseD and though originally 

they were not recognised a.s authoritative expositions 

of the 3..lbjeot matter yet fina.lly their authority was 

9 stabli shed by the Privy Council after th9 <1eci sion s of 

ttlij two famous oa.ses namely Bl}ag~wan Singh V Bhagawan 
. (31) (3Z) 
.)ingh . and Sri Ba-luau V Sri balueu. Bo·th trsati flas upho16 

the religious theory of adoption in Hindu Law. Hance 

they asoribe too oause of adoption to too religious need 

of offering oblation ~:i to the fa.ther and. other ancestors 

after their death. Both of them preface their expositions 

wi th the of~ quoted couplet of A.tri which runs thia:i"> 

-Aputrana. sutah ~yo yadri ktadri k. Prayatnena. • • 
Pin do ItaKri yahttor n 9ma.8amkfrt3l1ayaca" • •• • 

That is, by a man deetltutB of sons must a .eubstitut3 of 

any desoription for the f!a.rm be adopted for the sak.e of 

fu..l'laral cake I water, aolarm ri tea a.nd the oele oration of 

nama. T he idea. of the Hindu juri at e such as Manu I 

-------------------------------------------.------~ 
(31) 21 All. 412 P.C. 

(:32) 22 Mad. "398 P.O. 
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yaj~avallcya. Narada. Brihaspti, Vianu anO othere wan .. 
thatlJy the birth of a. eon I a man could pay ba.CK one of 

the three fold dabts to whic~ he "'as subjeot from tha 

very moment of hie birth. Tttl3 following taxt of the 

S'ruti is vary instructive in this context: 

II Jayamana ha. vai Brahman~stri bhiminai hrinavan • • • 
Jays.ta. BrH..hmaoarye~a ~i ,i bhyo t yajnena dave bhya.~ Prajaya - --pitribhaya~; esa va an~i~i ya putri, yajva Brahmaoari 

V~ Q. • 

(33) 
Similarly Manu says that by a son a man conquers 

t ha wa rl d, by a. son' 8 eon he 3n jo y s in:mort'at.i ty an d by 

a grandson f. e eon he reaohes the solar abode. A vary 

si€:fiifioant description of the institution of a.doption 

has baen given by BrihastJa.ti alao 8.S followa;-

"irjyam vina yatna. tailam sadbhip pratinidhih krita.h 
I I •• 

Athai~da8a putrastu ~trikaura9ayorvin-a". 

l'hat is as the honest people substitute oil for ghea eo 

also there a.re eleven aubstitutss of sona in the abSelt08 

of an aurasa son and a putri kaputra.. Nanda Pt::I.."lqi ta, the 

author of the Dattaka MiNaa fUrther arsues that omission 

to a.dopt a Bon by a sonless man is an offanoe. He BaY8, 

"in omitting to adopt a. Bon an offence. ~"en 'li) ):nC\XrTe~ 

for the pr~ce9t of en joining the produotion of a eon 

bsJJ.g positive I it results ·~ha.t the contravention of • it 

lithe cause of an offerca for the c:1afect. of any ijon in 
l34) 

~aral 9:tolusion from heaven t~5raclared in t he texts". 

1\ word apadi in the text of MA...'lu bas bean differently 

~~preted by different authors. The t9rm ordingrily 
i \ 
Da~ the 1i atr9 sa in the form of aonlaasne ss of th3 

adol\ar. But the 1'1i tiksara: mean 8 famin e at c. by t M 
\ . 

axp~ai(')n 'R:nadi: MBv 811Anifvina ('jiRt.Y'QAA it. ia ;1"\+.;...,<>+ .... "" 
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that the aon should not be given unless there is aLOtrsd.;$; 
(:36) 

thi& ~r·or..ibition regaros the giv9r~ Similarly I&J 
Katyayana also provides that during a .t98.son of distress 

the gift or evan the sala of a. eon may be made. other­

wise the sarne mu~ not be <lone; this is the injunction of 
(37) 

the holy institutes. 

It may b>3 noti;}.1 in this no~""acr'-,ia~ tbat the 

sages did not clearly mention whether daughters also oould 

be ado pted. It iaN andapandita who by interpreting the 
• 

original texts of the sagos concluOed that the words 

Futra, praja etc. included sane and daughters as well. 

Thus adoption 01 sons included adovtion of daughters also 

and so there may De twel va kinea of eubeti tutes for the 

legitimate son, 20 according to Nanda Pandi~a ~betitutee 
. l38} 

of daughters alse 113". ba ~~..qe in the same way. 

16. !JQNCI&.SICN: 

Moat of the dl3viationa and innovations 

rafarre~ :'0 c..nove were not a0801utaly irrational. A.a a 

ms.ttar of fa.ct, Borne of them were moat useful 9xpedienta. 

Who can deny at tille stage tha.t wille a.re not eervi~g one 

of the moat important purposes in Hindu law regarding the 

free disposition of property ... - though the origio9.l Sa.r.~k­

rit texts are silent about them? fha gains of learning a.lao 

to w~ch the acquirer has bae~ unequivocally declared 

entitled:¥: will go to encourage Path learning 3nd earning. 

'rhe differenoe at opinion and the resultant confusion has 

been done away with by the relevant legi elation. The pinda 

th90ry as supposed to have Peen advocated by JimU'tavihana 

has bRan found helpful in including Borne cognatio hairs in 

preference to some remote agnates. Similarly, the (1ootrine 

of Factum Va.let has e,srved a very useful purpose in di atin-

Mitakaara on inheritance, Chapter I. Bection II • 
• 

Dattaka. M~sa. I, 8 I tran slateC1 by Sutherland. 

For further di SCU88ion 8 on thi s point vide Ante 

Chapters VIII and IX. 
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guitlhine the manda.tory and too recommendatory prcrhibltiona 

Thus without mul tiply10S in stenoes, it can be generally 

aeeerted that the moc!ifications effected during the 

British period through adjudication and 19£islation on 

the original Hindu la'li ware lR.rgaly in conaonanog with 

the s,tJirit of the society reeulting froQ'; the contamination 

of the ~98tern and the ea~tern oi vilisation. Orthodox 

adherence to tr..9 [lure Santritic law ~ould olearly be an 

anachroni am a.t thi s d2.y. Thus ttle Hincu law as admini st­

ered during the Britt sh rule reflects in a very large 

dagree the peculiar character of the Hindu sooiety of 

the time. £I '18 three imJ;lortent etages in the hi story of 

l!indu law are really very significant 8nd easily diBtin­

gui ahi.bl9. As it hae already been Eel3n, inthe earliest 

period, Hindu Law was epeoulated upon and enunciated by 

the Hindu 38.fee ttLqrnael ves without any extr31190Ua influe­

nce what8oaver; during the Mahomectan period though there 

wae in a sen 89 an :Eat a.rrest of the growth of Hindu la.w 

speoially with reference to the extarnal world ~ or aspect 

atill the current was flawing internally gi ving an 

opportunity to the commentators to interpret the original 

Hinru law in their own chara.cteristic 1Ia.ye. Innumera.oll3 

and extensive commentaries ware tha re&Jlt of this age. 

Lastly, a definite foreign influenoe was exerted result­

ant on the Bri ti sh admini atratinn in India. '11 hi a IImkxiJt!lti: 

continued upto the time of independ~nce and thereafter 

as it i 8 still continuing wit bout My apprecia.ble ohange 

in My way. A.fter the independ~nca. too me at important 

epoch h9.s been the ~ of th9 Hindu Code Bill 

and ita fragmer.ts which have by this tirre DeCOM a few 

years old ~itbout yet becoming exa.ctly a part of Hindu 

Law. ~djudication and legislation within rea90naole 

limite are alwa:'ite wholesome and. weloorrs. A-s a matter of 

fact to an impartial oDserVer, the epirit of the Hindu 

!Jode Bill and its fragments has Oeen virtua.lly for too 

acce19:-ation of the tar'lf1erciea that have already neCOrD3 
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manifest in the modifica.tions effactqd during the 

bei ti ah rlll~. In the hi etory of Hindu La~. the change a 

neVqr appeared to 09 toe violent fer the g9ni~. of its 

sy"at8m as it v;aa al ways accomodating and subservient to 

tre spirit of the age and"the !I society. 

·~~*~*x~x**x****xx*** ""-.)t luttO( * )( IHHt H-
II It IUUUUUdt 

*** ... 
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ca.,p l' E R IV 

HINDU CXlDE! rllLL J\ND ITt) ---- --
Tf'ID I\. ( '-llii&N'£ S 
~ ,-

1. ID.KDU OOD1ji HILL: 

~a it has already. been said, the last and 

the roost important epoch in the Hindu Legal History i e the 

admini etration of Hindu law by the bri ti Btl rulers. Though 

thi €I i e the last epoch still the last word has not been 

spoken in many topics of Hindu law. A. revolutionary proposal 

bad been mde to nndify tha Hindu la'loy the introduction 

of the Hindu Code Hi 11 into the Cen tral Indian Legi slatura. 

The proposed ohanges are ttU only in the abaps of a. Bill 

woo oh have not yet matured into an Act. The Bi 11 had 

lias a.ble to st.ir the fi90ple BO deeply and strongly. The 

paople of the country have Dean equally divided for and 

against the Bill. The jurists, the axperts and tm faymen 

also have expressed themselves on it. Indeed, no other Bill 

could evoke So much criticism and agitation. The provisions 

of thA Bill are not fraught with unmixed good or unmixa~ 

eVil. NeverthelesB, a comprahan.ai va '~ode on Hindu la.w a.s 

proposed is aure to aritata the people who have got a time­

honopred culture 8..'\d tradition behind them. T~1a bill haa 

b'3en regarded by ita critics as a eort of challenge to the 

Whole eocia.l atld cultural structure of the Hindu Phi 10 sophy. 

In the pa.st also there had ·Oeen soma important crJ811gas in 
, I 

the Hindu Legal ~li etory; but as tho fl9 change s were only 

piec9-meal, the agitation could not naturally gather BO 

mighty a. mom.~!1tum. The ]:)i 11 had lJaCOO'B:I spacia.ll y aigoif iea.­

ant W!1eO it was 6ou~h~ to De enacted in the wake of Indian 

independence. There are surely cart-aie advantf:1ges as well as 

certain di f:advantagea of tha provi eiona oontained in too 

Hindu Uo de Bi 11 a..'1d as a !Tatter of fact no lji 11 can De an 

unmixed adtr2J1tage. 'rhe na;~ure of the publiC opinion express­

ed in this connecti~n miLat tend to show aocording to the 

crit.ics of the Bill th&..t it was neither 3.lJsolut81y 
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impBrati va nor sufficientl y useful. Thera cannot b9 any 

doubt that too dill i8 largely the pro(luct of the inflU'}­

nca of certain i~qBtarn conceptions and institutions which 

are 3ofl"I8tiI'YJ3S opposed to and of tan inoonsistent with the 

oriGinal Hindu ideafl. Natur3.11y, v-hanever anything is 

attempt3d to De dOP-9 per foroe tt'a9 resultant agitation will 

be too strong .. fher9by it ie nnt intended to assert t'rBt 

Hindu La~ docs not require any change or modification~ 

th3re are indeqd many topiCS which should undergo some 

important modifications. Th9 only queatirm is if the 

ma.gn i tude an d t h.1 hour of the ohange can tle regarj.ac1 as 

t~ moat ollPortur:e a.t present. 

The British rulers, by m3arlS of administra.tivE 

meaaur6s, legislative aots and judioial decisiona, hava 

DO doubt qxerted an immenee influenoe in the development 

of Hindu la'r'i - urpreced3nted in ita history. 'the modifica­

tion 8 thuS effectad during the Bri ti sh rule were lars-ely 

in consonance with th3 epiritk of tba sooiety resulting 

from the contaminR.tion of the '~'e~t~rn and liJa.atarn ci vili­

sations. Orthodox adherence to too pure Sanskrit-io law 

would clearly be an anachronism at this da.y. Thua the 

Hindu law as a.dministered during the british rula raflacta 

in a very large decro3 the peculiar character of the Hindu 

society of th9 time .¥hather the chang&O brought about 

b:~ the bri ti sh rulsre ~mre exoluai vel y good, bad or mi xed 

for the Hindus i a a que stien which cannot be Mswer'3d by 

juri sprudencB a.lone. 1\ corraot an ewer 'Will depend on t ha 

approach to the q'uestion from the etandpointBl)f rBligious 1 

eo oi al and cuI tural san ti men t iii. 

The pro{Josgd Hindu Uoda Bill 'iith it B 

fragrnanta i a uei ther all imperg,ti va necesei ty nor an unmille' 

bleesing.l\s a matter of faot, to an impartial obserVer, 

t ha spirit of th9 nindu t.;ode HilI i a virtually f or the 

• accantuatio:1 or accalarati()n 01' U the tendencie8 that 

ha.ve already been manifest i~ the modifications and 

innov3.tions eLected Oy the .british rulers. Nevsrthales8, 
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ad judi ca.tion 8 and legi ela.tiona, as it has already Dean 

aai d within raaecrable bound:: are al ways whole eOIlB and 

"eI come; in tha Hi story of Hindu Law, too ohange B never 

appeared to be too viol~nt for the genius nf ita system 

as it was always accomodatine:; 8Ild auos3r"ient to the epirit 

of the age 31ld the sooiety. 

2. HI SrORY OF' 'l'::11i! bILLS: 

roo Hindu (Jode bill is lithe moet comprehen .... 

sive pi90e of legislation oovering all the major branches 

of Hindu law. 1\8 earl y as irl the year 1941 a. Cornni ttee 

was formed by the then Government with Sir B.N. Rau &e 

Chairm:m to report on the deairaoility 01 coaifying Hindu 

law. T he report of t heimczxn Cormd. ttae refJotmlsnded codifi­

cation of Hinau Law in gradual stages and actua.lly two 

dra.ft dille were preparAd by tham~ oWL- d8aling with the 

la~'.' of intestate sucoession and the other with the la.w of 

marriaf,s. ~ft\1r drafting these two oills, the Gomnittoe 

~a?;;a:! to fu!'cti~n. In Oourse of the discu8sinna of these 

dra.ft 01 11 ~. Daf 0 ~"e t h3 A. a sembI y I th3 Go vern mcil1t pas 2ed a 

resolution on 20th January, 1944 by which the Hindu L~. 

uoruni t tea \"jae revi ved II'Ji th direoti on to formulate a oode of 

Hindu law which Viould be as oomprehensive as possible. The 

COlmlittee eegab its work in B'aorua.ry, 1944. The final 

rlaport of the Rau UOIrirr.·ittee tc£~tr.er l;ith the Hindu Code 

Bill wa.s placed before tl)3 Cabinet on or a.bout 24th March. 

1947. The !Sill "as introduced in the Central Ugi) Lagi ela... 

tige A,ssembly on 11~h.:\pril, 1947, and on 9th of April. 

1948, the bill was rafarrF3:d to a Select Uomnitta9. Too 

Select Gorrmittee aubmitte1 their report on 12.t~ ~uguatJ 

1948, auggaating certain changes 8t!d amend!J'!l3nt e. T M rYlotion 

for consideration of the Report came cefore the .\a~ewoly 
, 

on 2ilst A.ugu at f 1948. T h.'3re ~a:re ~a 'Jata a ~~on i ~ et vari ou a 

iY"!t~r mitt'3nt ei ttir.gs and finally on 19th of December, 

1949, the Hot.:se adopted t~~ mot.iO:l~ ·'that the bill as 

re~lorte<i by tne 6elect Lorr..mittea be taken ir.to cOQsiOerat­

j anI! • B~fore t Qq motion was adopted ,the Prioo Mini star 

E:.B.ve an assurar:.ce that before t"9 Code was tar..en up for 
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detailed con a1 dera.tion I an informal conferen oe weul d be 

convened in which memoers of the gen9ral public would 

also OA r9pn~eented to di Bcuas thoroughly the point s 

regarding the Bill that ware in cnntrov9rey oetwgen the 

various sections 01 too Hindu community. In pUrStiBnC8 of 

this assuronca an informal conference was called and it 

held ita sittings on various elates. A.s a result of the 

deli oerations, th9 Government Ciecidad to movs certain 

amendments to the 80de at the appropriate stage and notice 

of these amendments waf! given by th9 L&.w ~.·iniBt~r. The 

Hindu eoo.s Bill n~f"{t carre up for consideration before the 

ParI i amant on 5t h 0 f Fa '::IrL.ary J 1951. De ba.t e o~ clau sa (2) 

of the bill oegan on 5th of Fe orua.ry, 1951 J arC' continued 

on the follOWing two days without any co~olUBion baing 

reached. It was taKen up a~ain in SeptemDer, 1951 for 

claus3 by clause di scussion. In cource of th~ee di ecuaaio­

n 8 the euoc,eetian came from the i'rime Min i star t hat as k 

there was little chance of the whole Code bein£ enacted 

by Parliament iithin the short time availa.ble I it was 

desirable that a part 01' the Goda should be pa8Eed in the 

t ~ ~ ttl t pre sen ae eSlen an '" . e par e~lect3d was ttHt which 

relates to marriage and divorce. EV8ntu31ly only four 

Claus9s)·.;;nre pas~d and the m9..tter '3nC1ed there for the 
II t->Io -\iii' 4~ .. ....tM.~ 

time Deing". ~ea:tt-s, 3. t .a.s "Gael ded by lacl iament m to 

8plit in Hindu Uode Bill or tlw m~asure into parta or 
~~~~~_~"'w.~ ,..h~ 

fra,g!OO,nt, s. T" W ,1'" hi 11 was 
~ h 

in traduced in the 1: pper Hou.ae. the Counai 1 of i:ltate B J on 

2bth July J 1952 in the form of the Spacial Marriages 
til) 

Bill (No. III of 1952). ·rhe object of' this Bill was to 

provide a. special form of marria.g9 in certain casas and 

for the regi stration of auch and certain other marriage B. 

~fter the necilBsary di ecuaaion the Bill was circulated , 
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for eliciting public opinion. The opinior.e thus rsc9iv9d 

when analya~d oy the Law 1!.inietar indioates that lithe 

Gf")vemrrant of Madras, Bombay ,'Uest Bengal. 0 ri ssa, :'tul ja.b 

Hyderaba.~, Madhya Bharat. Trav:;,ncore /]0 chin , Vindhya. 

Pr~deah a..'1d the Chief C')mmi Bsionera of Ajmar. Coorg and 

Tripura ware in!avour of the Bill; the G()VArnment of 

Bihar ftaS aGainst it; the Govern'119nt of Aseam, Madhya. 

Prarte ~h. Hyaore t ~i"'SU J Jajaethar-. Sauraatra, Himaohal 

Pradesh, A.ndaman Nicobar Ialands, Bilaapur, Bhupal, Delhi, 

h.utch, Manipur ~..3.d exprecEled no opinion; the Chisf 

Justice and one judt::6 of the Assam High Court, two 

Judge a of' t be I?EP~1J High l!ourt. JudiS9 s of the Nagpur 

Bi~hCourt, th.a Chief Justiae and some judcea of the 

Pta"ljab High Court J the Chief Juetiae and three judges of 

the Ori ssa High G(lurt, two judges of the A.llahabad High 

Court and the Judicial vOrnMiesionere of BhoVal and Kutch 

ware in favour of the Bill; the High Court of Calcutta 

also had expre eeec itself in favour of the Bi 11; but one 

JUGEe of the A.ssam High lkmrt and three judges of the 

ltadraB High Court had 9xpresf!ed opinions against it; the 

judi cial oomi seioner-a of 1\ jmer and Judges of t rn High 

Court of' Booobay, Hydero.bad, Saurastra. and Travancore UU~ 

Cochin hac expressed no opinion; Muslim opinion was 

defin i tel y again at it"; the re pre aentati Va a of t ha 

Chriatian Coumu.'1ity had suggested that too provisions of 

the di vorce .~I.ct ehould be eubstantiall y a1 tared. r ~ law 

Minister further stated ttJat the public was generally in 

f!1~cur of the Bill which was eircula.t~d for eliciting 

public opinion for fi va months last yea.r. On 16th of' 

September last, th.q Council of Statee aqovtsd t he Law 

Miniater r 
8 I%Ji motion for referenoe of tm Special 

MarriaS9a Bill to a Seleot Committee of both Houpea of 

Pa.rliament to report within two months of the Constitution 
c 

of the Conmi ttea. Before examining the provi sioos of the 

Bills. aome discussions may profita.bly be mads regarding 

the na.ture and hi st.ory ot' the in EJti-:_,ui.ion 01 ma.rriaga 
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wi t h spaCial rafaren os Hindu Legal Hi story. 
I' 

3. NATURE AI'llJ HI3rORY OF TH~ IN ST ITUT ION OF MARRThGE: 
.--...... III _......- - - -..... • - ..-.-- ... 

Marriage is a vary complex in~itution and 

ili cannot be expla.ined by one or the other ruling idea; it 

rspraeanta ~ synthaei S 0f severa.l and as ~a.)ch it cannot 

give l'irz)to ona perfectly logical Bet of rules. Acoording 

to Miragl ia marriags is an ~thi oal. reI igioue and legal 

institution and marriage laws have bean the subject of a 

long and bitter struggle oatween the Churoh and t he state. 

:?he former coneidered the fja~ra.ment as the as~ence of a 

oon ju(al tin ion. But the state by va.rious leBi l:'laion B 

traa.t9d m...q,rris.ge as any other contract and prescri bed a 

civil form, obligatory upon all citizens. The S8ID3 Philo .. 
G~) 

sopher has characteri sed the in eti tution of marriage thus: 

"Matri ... mony i 8 t he Union not of things but of ~ 

human beings; it i e full and perf Act r;atural union of two 

individuals of differ~n-t sex. From this it follo1fs that the 

two. sentiments of the husba!1d 81"d too wife should on 

avery aCora be so rasQonslve as to find the complamoot of 

each in too other. The spiritua.l element should respond 

to the fpiritual, the physioal to th8 physioal 80 ttat 

the &;mil man a.nd the woman are Ooun:! togl3t her by a t hrea 

strand rope of soul t body and mind •••••••• r here is true 

union of man and woman only ~han the apiritu.£1,l and mental 

bonda praoede¢ the physical which is only the oornplsl!l9nt 

or campletion of the former". Hence it i a not sufficiant 

to describe rm.rriage as an inBtitution. originating in the 

animal inetinct of mati~g and "too marri::t;e laws as the 

eum total of the rules restricting inter Course between 
illi (4l 

man and iloman I. Kant alao charaoterised ma.rriage as too 
lease of t ~ sexual organ e. This charaoteri eation was very 

much rBgratt,.,ct by .TOBBf Kohlalr who rightly rega.rded this 

---' .... !-~ -------------_._--------

(ia) Vinogradoff - Hi Etorical Juri f!prudeooo I '!01. I ,pp .163 ... 
64.. 

(2) Compa.rative Lega.l Philosophy. Section 453. 

(:3) Ibid, Section 445-46. 

(4.) ~n u-upta - Evolution 0 f' Law,P. 49. 
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observation of Kant as a standing sn.r on the entire 
(5) 

G-erman fJ~lo sophy. Miraghia a1 SO 0 bsarve 8 that ]egal is 

Xl: right when r..a says that Kant pre sent a matrimony in it B 

shamale BOOS as, in hi B def in i tion of it as a. bor d of the 

person s of different sax for the inter change and con stant 

po ase-saion of rner6 sexual p19d.Bure B. ~ri etotla on the 

other hand dascri bas matrimony a.s the union excluei va. 

la,3ting and di vine which reaul ts from the interpenetration 

of too t?;O oVlJosite charaoters of man and woman. Such a 

conception -was coman to too Roman juris Consults also. In 

acme svatams, such as in Hindu Law. marriage is rElbarded 

a.s a sacr9.CJent and 1I{loO indisBoluble union of flqah with 
(6) 

flesh and bone with bone~ .t;.nd in maet of the other systems l 

roarriaf,e is rega.rded as a species of ci vil or 83cular 

contract. ~ahomadan LatN al so recogn i se e temporary marriage 

which is known as 1iuta marriage. Similar instances are to 
(7) 

be found elsewhere also. Thus the :Ia.6aani~reh Aratla have 

a form of ma-trimony which l&o~s three days only; on the 

fourth day, the 'iom311 is absolutely tree. In Geyloo a.1BO, 

t !lare a.re in stan Os S 0 f M tr i 801 rnarri age all whi 0 h 1 aat only 

for fiv9 d~ys; altar this period the marri~e can be 

oonfirmed or cancelled. 

Josef Kohler defines marria.ge a8 an 

institution, the gurpose of weich ie to serve prope.gation 

ard all the psychic im~ulsoe. and ideals that surroun.d it. 

This definition also cannot be regarded as a strictly 

logioal one t afi it does not taka into IA)nei:1aration the 

SOCial and econornicti aspects of~he institutions of 

(5) Uomparative Legal ~hilosophy, Sac. 444. 

(6) paras\(ara. Grihyaal~tra. I, 1. 5-10;. l'ikait Monmohini 

V Bawant Mum9.r, 28. l!al. 751. 

(7) Ivriragl ia.. gompa.r9.ti va Legal Philosophy, Section 429. 

." 
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marriage. Theaa aspect2 have been more fully incl,g)d in 
thd definition of marriage as given by Prof. Vinograco::. 

nIt is not only ar.. institution regulating aantal 

inL~.c (JO\.i..;CC'9 QtH~ ~ept t,;.p by conjugal a.ffeotion, but aleo 

an arrangement for the brir'le;ing up of children and a 

partner3hip for 9Conomi c ends and social co-opBration. 

Sometimaa one aide and sometimes another predominates". 

Vioo is aseentially right llhan he says that before 

the modest and reli€;.iC't.:.f ht~m8ri ma,rri&fBf, thB,t, if t-Afore 

lIao.trionny and family, of certa.in i'b.thars with certain 

mothers and certain children J tOOre was a sharrale88 

commw.ion c,f thing.l~ and wonan in which imlJioua, shamala6s 

and nk lIick.ed men lived their lives. i:1elio8 of theRe 

ireegular union S 8lld the conoeption of imperfect matrimony 

can still be foune allover the world. Thus among the 

Santala during the Sabrai, the principal harvest festi va.l, 

.. a general saturnal ia. of dru!l !i.erme se and debauohery preva­

il B; ctw.:tltj' i6 in aCQye.:'1 ca for the time and a.ll unmarried 

pereor:.e may ir..dule.e in promiscUous inter oourse. 'i'hia 

1i"a,",u0, ~O'~;3,V8rt does not extend to adultery, nor b does 

II it cover inter course bet\'feen persons e.f tbe same class 

thougn even -(jnat offence comnitted duriGg too ~~)est 
festival i8 punished lese eeverly than at other time: 

Similarly in a Nae;a village, or tOWfn J "where~tla inetitu­

tJion of these ooDlYlunal houses (i:ltaL. as tney are oalled) 

exists for tim unmarried youth, t\'lS moat complete license 

i B reported to i'revai 1 oetween the sexes upto the time of 

marriage and this license is not only con \It! ved at J it i 8 

recognised ay publiO opinion. t~o value is placed on youth­

ful cnastity; sexual moTality in our Banse of the word 

(8) Historical ~urievrudence. Vol. I, P. 164. 

(9) Sir H.HJUslay.Tribes and Castes of Bengal, II J P.233; 

Cf. Durk.heim, Tt19 mlementary Forrns of Religious Life I 
1 

tr&~slated oy '~ .• ~~ain, PP. 215 et seq. 
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only begins with marriage; out after wa.rriage infidelity 
(10) 

is said to ue very rare". Bepidas ,ax~ha.llge ot mates aleo 
(ii) l12J 

was "1;,0 De found in many placss. Again "in old AraDia the 

husband "NaS eo indifferent to. hi a wife' 8 fidel i ty. th.at 

!l.9 mibl1t Bend her to cohabit with another man to gat 
land-

himself a goodly Beed; or miGht/1Imt her to a buest as the 

Aeir did up to tue time of~li8,hhabi tea 8.fI d J!IX as people of 

Dhan.alJan rust once have done according to Ibn At-Moghawira' 

account; or £0 ing on a journey might find a friend to 

BUpply his place as the Yam did in the time of BurcKhardt; 

or might en tar into Partnership of con jugal right a 'lit h 

another man in return for hie service a.s a shephertftl as 

we read in the Fotu-al-Sham. P. 239, sq. liThe old customs 

show this which are found in strange and scandalous cults 

celetirated in homage of tneGod, Protector of fecundity. 

Too Lydians. Soardiniane and Babylonians made a Baorifice 

of their chastity before too wadding (a.s Hero -dotua and 

~trabo rel:-lort). and in cri se s all the women of '~ar were 

foroed to offer their shame as an expiation to placate the 

di vini ty outraged by their viola~ion of tna marriage law of 

nature. T he Magi strate of' Lo ero 8 demanded in a day of 

publio danger, tbe saorifice of tlla Chastity of the women 

in the Temple of Venus. StraOo himself says t na.t t ha 

daughters of good family who devoted tharnael vas for a car ... 

tain term to the cult of Anaitis were most sough.t after 

as wivea; that such expiation was naCi?BS8,ry in Armenia and 

in Borne part s of the I eland of Cyprus. Herodotus s~ea.~8 

of tine Barna custom among t h3 thracian B. And Diodorus 

~icultlS siatse tnat in tt18 Balearic Island, at Majora and 

Minorca an.Q if.. other places, the bride for the first time 

O910n£:;0 to all too f:!ueete •••••••••••• Straoo says on this 

BUoject tnat a Pa.rthian who has had tliO or three ohildren 

by one', woman I:f can t.a.ve her and marry Mot her. Today the 

(10) Frazer -_ .. Totalinism, IV, P. 300. 

(11) Mi sa Czapl i aka -_ A. ooriEJnal Si o~ia (1914:) p. 293. 

(12) Ro oert.l:IOn ':>mi t h __ Ain snip and Marri8.t;e in Early 
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Esk.ims and the Indians of Horth and South A.merica, the 

triOeB of Polynesia and A.ustralia., the Negroes of East 

and "~eet l\.f'rio&, liKe the Caffira, e::.iva their Quest 
of 

temf'o rar i 1 Y BO melt n.e i r wi e.a 8. Some Braz i 1 ian t ri be 8 do the 

eame for tn..qir pri BOners of war irhorn they can kill and eat. 

Among the allcient Peruvians, in Ethiopia and evan now 

among m811Y aboriginal tri baa of India. Burma, Kashmir, 

50uthero Madagascar and New Zealand. the 'ride belonbs for 

the fi rat lIlight to all th.e relati vas and f rianda. In 

8(}oient Ai:lyssina., amone; aome clasoos in Brazil and Peru, 

this" jus Primae noctis" is exercised by the Chieftain and 

priests. In Primitive nations of LTraa08 which. were in 

closer relations witn Asia .. - Corinth, for example, there 

was a special body of prieateBsee with the object of forc.. 

ing t03ir fellow WO(D9:n to too saorifice of their shame. 

Courtesans are trea.ted with. respect in Boma societies, 

Decauae they continue an old custom sa:H:tiOf1ed by religion. 

The constant di Bcuasion of Poetry. Philo eoptlY and Politics 

developed the ideas, and tastes of the Athenia.n Courtesans. 

Tneir houses became thA 1'1a008 of f;rofitaole leisure. iho 

does not Know that SocratBs argued with tbem and that 

[pericles was often in the houBe of Aspaaia? In j\"tlyssynia 

and Java. th3Y an joy a. good nanB and are treated with 

r9apec~. All these facta disprove Spencer's r~fm ti18.t the 

primitive community of women contained no legal idea-. 

Marriage 'laB "raco@'lised as an infraction of natura.l and 

religious law, because the fecundity of women like that of 
(14) 

the earth. or tne great Mother shollld not suffer limitation a: 

----------------------------------------------------------
Araoia, (1885) PP. 116-17. 

(13)Miraglia.. Comparative Legal ~hiloBo~hy, daction 428. 

(14)Ibid. 
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A.gain different peculiar customs prevail all 

over the world rZ!51dlng the laviratical marriages and 

to..a widow remarriages. Aroong the North A.merican Indians, 

brotherfa or Biater1f! Booe receives too widow in marriage 

and i 8 bound to take chafge of her children. Among the 

South A.merican Indiana, the nearest rela.tive of the 

decea.sed haa the right to marry tna widow who 801 BC has 

an 0 ptton in thi 8 matter of remarriage. Among the A.ztic 

and toe TolteeJ nations the widow is married by the 

husbands! brother for the upbringing of the childre, if 

any. In A.ustralia. tne brother of the deceased inherits 

hi B wife and Child~ •• In PiJlyna aia, tl'l3 brother of the 

deceased i sregarded as ttle b.uaoand of tta widow and the 

father of the childraQ. •. L\.mong the Beduins. tM brother ma~ 

offer to marry his brother's widow but cannot campel her 

to marry him. A.mong the Hebr9'Ws, the widow marries her 

trusband f 
8 brother. So fa.r as too Ne~o and the Congo 

paoQle8 are concerned the nept19WS Ir.a.rry their aunts. 

Tbay can even marry too widows of their father except 

their 01[1 mother. ~ith toe l'iteobuana. a son succeeds to 

the wi vee of hi B fa.ther and comas by the wife of his 

decaaeec1 brother. Aroong the Afgans. the brqth.er ie 
~ l16) 

bound to marry the widow of th.e decaaaedbrother. Thus 

Vinograd0ff i a not wrong wn.e~ ~'18 sa.ys t hat marital un ion 
(17J 

ie a highly ID3.1lea:Ol03 institution. 

Regarding the origin of' t he in ati tution of 

human marri~e there are mainly two theories militating 

aga.inst ea.ch. otter. J\ccording to ona of tueae tt~ori9S 
(18) (19) (20) (21) (22) 

advocated by BactlOfe!l, Me lennan, Morgan, Kohler, Fraser, 
.... rzz. ... _ III ...__..__' ___ - ___ , _______ , _______ _ 

(15)A.J1. Post, Ethnological Jurisprudence. 

(16)Cf. Leviratical narriage and widow Remarriage in Hindu 
Law. 

(17) Vinogradoff • Hi atorical Juri sprudanoe. Vol. I, F. 164. 

(18)~ntiquari8oha driefs. 

(19)Origin of Con aanguinity and Primi ti V9 Condition 8 of 
Matrimony. 

(20) System of conaanguini ty and A.ffinity. 

(21)J:>trl.losophy of Law. 
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(23) (24) (25) 
LubboCK, Giraud- Ten-Ion, ;;>J:lencer and Vi CD , the present 

form of ~uropaan m:moglfmoue marriage BlJrang out originally 

from Promiscuity which gave way to group marriage. MThan 

comBS a. at;'age when families emerged from tm group, 

families e.antered round the mothers. who gathered their 

ohildren a.·oout them out maintained only 10089 unions with 

the fat~lerB of these ohildren. 'Than too ?atria.rcr~l system 

with tte pre~minanC9 of the mala as cnief of th3 house 

hold made its appearance and paved theJ way for too 
(26) 

monogamic marriage to which we are ~ accustomed now-a-daya' 

Sharply contrast3d with this account of the 

oribin of marri8.6e t tnere ia another account according to 
(27) (28) 

tne Qther t~ory propoundedOy Darwin, 'iestermarck, 
(29) (30) 

At kin son and Lang. Thi s t h=3ory II start B from tb3 ~o si tion 

that primi ti va man as well as the higher ape e was patri-

3.rcnal tnrough sexua.l jealousy and thE! instinct of 

appropriation. We have thus to start not from a state of 

sexual 1>romiacuity but from individual pairing; thg mala 

might aoquire severa.l wi va a when be had a chan os but be 

jaalou sly guarded hi B mate 8 against po ssi bIB oompeti tors. 

The "cyclopaean 8Qciety" as Mr. Lang terms it was built up 
(31J 

on the despotic sway of the sire over hie wives and 

children wh.ich involved the emigration of tis younger 

males who tilereby became exogamous.that is. had to seek. 

for m3.tes outside their horm. It is only by alo"- stages 

that these patris.fchal rmthods gave way before more II:tmI,X!Il 
(:3~) 

complex arrangements. '3:xemples of oO!Il!lUni ty of women can 

De found aven now in many societies. "Bachofen. Mclenna.n. 

------------------------------------------------,--,-,------
(22)Totami sm. 

(23)Origin of civilisation and tne ?rimitive condition of 
Man • 

(24)Laa Origines du Marriage et de la FamilIa. 

(25)Prinoiplea of sociology. 

(26)Historioal Jurisprudence t Vol. I I P. 165. 

(25)De scant of Man. 2nd Edltion, Vol. I I I P. 395. 

(28)HiBtory of Human Marriage, 2nd Edition, 1894. 

(Z9)Primal Law I 1903. 
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l~~orga.nJ Lubbock, G-irand - ;eulon agree with Lucrati(1B 8lld 

Vico in reco€pising a primiti V9 period of coUlIlStnion and 

invo kettle authorities of ancient and modern writers.In China 

wotmn wera comroon until the end of the raib~ of Fouhi a.nd 

in Greece until tbe days of Cecrops; the Maasagati, 

Nasimoni Bon a and Aueean e did not know of matrimony accordin€ 

to Herodotus and ~rabo. :;;itrabo and Solon Bay that the 

Garamantiana Were in the 8aroo conditions and lenopnon adds 

to this clafls the MOByncciana woo eca.ndalisec:l tte eoldisra 

of Cyrus by their lack of any senSA of snarre. The authoro 

cited addu~ many facta to prove that the moat aOaoluta 

commuoiolll- exists in aome parts of New Zealand. South 

A.merica and the A.ndaman and Nioobar Islands. The system ie 

found too among some Negro people who have no family names 

a!:d distc!~rUiBh individuals only by sam peculiarity as 

"long ~ or Lcuna li
• The group marriages are found to exiat 

(34) 
in cantral Australia. And an aZ35)nt of the Cyclopac.an 

family has aeen gi ven by N.'Ji .Tb.omas. 

In paeei(~6)we may, not inapvropriately, 

refer to the vi-3wa of CraWley according to whom primi ti va 

p801'19 far from oeing promi scuous \\'are actually afraid of 

sexual inter couree which they tried to avoid by all means 

thus gi ving ri S8 to several rule e and restri etion B for the 

purpo se of' excludin~ inter course. But thi 8 theory of 
(:37) 

l!!lDU 89 x8..\itagcn i EIri can be cl3.rdl y au ppo rt 9 d. 

(30) ::iocia1 Origin. 

(31) Cf. The ileddaa (1911), e.G-. and B.Z. Seligman. 

(32) Vino-gradoff _ ... Historical Juris.\:Irudenoo, Vol. I, 

P. 165. 

(:33) Miraglia - Com9arative LegalPhiloeopn.y. Section 426. 

(34) ~pencer anaII Gillen -- The Northern Tribes of Central 

f:\u etral i a, PP. 72 at seq. 

(35) Kinship organisation aod group Marriage in Australia. 

(1906) P.64. 

(~) The Mystic Rose, PP. 222 etseq. 

(:37) Sen c.upta. ... H!volution of Law, P. 52. 
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(38) 
Vinobradoff is undou btedly right when he 

observes that it is very Xm~ improbable that ona rigid 

course was f0110'.\ed by mankind in the historioal develop­

ment of marria.ge law. The a~ view has been shared and 
(39) 

elaoorated oy other jurists aleo. Though as a ITJ8.ttar of 

fact we do not know what was the original form of martial 

union and though we are at not in a position to mIii: hold 

that the self same course was followed everywhere rega.rding 

the evolution of human marriage t yet we cannot con!;rovert 

oertain essential and fundamental ideas which aSs9rt 

themselves mora or leas all forma of human marriages. 

Thera are four (413yh i'undan19ntal ideas as enumerated oy 

ProfessC'r Vinogradoff. 

(38) Hi aliori 0&.1 Juri siJruden 09 J Vol. I. P. 164. 

(39) Sen G-upta, ]volution of Law J PP. 54 eteeq. 

(40) I. "Marital union a are the out come of sexual select­

ion and restrictions. Evan casual inter oourse ia 

the result of Sons choice of mates and involves at­

least tem~,orary ra stri etton B on other individual B of 

the saUla Bp£.cies. \}f'here more or leBa tJElrmanant unions 

ari se conditions of selection and restriction become 

very important and form ona of the Chief element 8 

of u2e ins~itution. 

I I. "The aecond elementary fact i a matarni ty: although 

sexual inter~ursa may be transitory and irr8~~lart 

ita natural consequences are not casual and it may be 

sa.id that a. mother ia wedded by natura to her children 

even Oefore ahe i B waddea ty la~ to hal' nuaoand. 

I II. itT t19 thiru elementary fact i e suppl led by the 

physical 8UlIeriori ty of taB male tnat anablas him to 

ootain pOBflesaion of fema.les to treat and keep them 

and tMir offaprir..e; ;j.B SUbjects to his rule. 

IV. "Every marital union produces not only offspring 

but relationship, it provides points of contact 

bBt'll'san ~roups and the iat~9r in turn react on the 

forma.tion anC rSgLi.larisation of marital unions". 
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4. 1Y.NLUmawg luAaRIr .. GZ: 

rhe moat const'icuQUS feature of Hindu law 

is th9.t in this eyetem. in theory atle9.st. soneb.ip ie not 

n9ceB~&rily connected with marriage and marriage ia not 

oeo9searily connected with love and consummation. In Hindu 

law, ma.rriat38 i a a sacrament (Sa.ma~ra), a union - an 
• 

idisaolulJle uflion of fleeh with f14i~' bone with bone -

to be continued ever> in the next world. A. Hindu marriage 

is a eacament in the sense that a man is not deemed as 

completely oom until he ta.kas a wife. Besides the 

partnership with the wii'e ia indispensable for the husband 

in gaining rali blou8 merit by f1erforming sacrifices etc. 

Thie idea of indissoluble union between too husband ~d the 
_ (42J. 

wife has been thu a expr9 Bsed by the Paraak.a.l'agri hyasutra: 

-Pranaiste Pranan eandudhini, aathibhiraat,hini rnRrnm1.rr:i'im _ 
• • • 

siinitvaca tvaoaDliti". It has a.lso led to the fiction of the 

i~"3ntity of the hu~oand and the Wife.r~l3~nu says, "Vip-

r3.hpra.\\ stathaoaitad yo bharta sa. amritamgana.-. lhat i 8, 
• • 

the Brahmins declare that h9 that i 8 known a.s the l'Uleoand 

is imown aa Zhe wife. Commenting on t hie text of Manu 

h.ullukabhatta 44~1joteB tOO: following passage from the 
•• 

Vaja..aa.neya Bra~a: 

lI~rdho ha va 9~a. atma.naq. tasmad yaj jayam na 

vindati naitava.t prajayate aBa.rvo hi tava.dbhati a.tha. 

yatha.iva jayi:!l vindati ath.a. prajayata ta-ahi earvotlhavati. 

Tatrtacs.i tad veda vido ViiJra v ad an ti tilo tlha.rtaaai va b~ryya: 

Smrita.". rhat iB. a man ie only half of his B9lf. 'rherqfore 

he is not fully born until he talee 8 a wife f or so long he 

remains incoIDflate. A. man is fully born only when he ta.kas 

a wife and tnen alone he becomes complete. Therefore the 

Brahmins, versed in the Vedas decla.re this: flrhe person 

~own as tue hueoand i e verily lillOwn as the wife". 

Historical Jurisvrudence, Vol. I. Pr. 167-68. 

(41) ~c:·rika.it Manomohini V Ba.aa.nt Lumar, 28 Cal. 700. 

(42) I, 1 5-10. 

(43) Kanu. IX. 45. 
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The iden ti ty of the husband and the 'liife ha~ bean 
(45) 

mora cl~a.rl y expressed in the followin~ taxt of Uri haapati 

who upon the hypotheSiS of th3 fictitious identity of the 

huab&\d and the ldfe declares a widoW to be entitled to 

succeed to the estate of a sonless husband in preference 

to a.ll other heirs:-

"irmnaya ~ri tistaatre Ua 10 Kacare ca suri bhi h 
• 

S'arlrard~ amrita bharYya punya~unyaphalaaama 
Yasya. noparata. br~ryYa datiB.rd~ tasya pvati I 

.rr v at yard haa 'arlraart ~ lc1t haman yal1 8a.rrlapnUa"fa.t 

Sakulyai rvidyamanai stu Vi tri bna.~ri eanathi Oh.i~ 

f\.eutaaya praml tasya patnI tadbhaganaripl H 
• 

That iS J in the sacred t8xt, the Smriti Coda, the popula.r 

usage, a ¥l i f e i S re Co gn i aa d a 8 bal f t 119 bo /j y an d an a qual 

partioipator in good and bad fruitax of him whose wife 

does not c-aase to iiv9, l1alf tnsoody continues to live. 

VJhile naIf tna Oody Ii vas, how oan anyDody else taka the 

wealth of the deceased? Evan when agpatas including the 

father, brother and cousins of a son198s deceased man are 

living, the widow takas the property. 

It ia ~ really vary difficult if not im~oasi­

ble to reconoile the anomaly re suIting from the enumeration 

of the different forme of ma.rriaf:;9 and t he different lcinaa 

of secondary sona as they ~ve uean deacri bad in the Dharma.. 

slitras and the Dharmas'aetrae by the different sagas of 

ancient India. rt19 different kinde of secondary Bons were 

not perhapa really in regular existence in the anci~nt Hindu 

SOCiety; but they were only an exhaustive enumeration by 

the sage19gi81ator~. Various reasons might De suggested in 
(46) 

explainint: this tJoBition •. ~8 regards t~ various forma of 

marriage also too salIB arguments apply with aqual emphasis; 

'1/ . 
(44) Ibid, Commentary. 

(45) Smriticandri ~J Mysore Uovernment Oriental Li brary 

Saries No. 4B p. 673. 

(46) Vida A.n te. Cha,bltar I II. 



.' 

-69;-

Out in case of marriage, the enumeration of the different 

forma i B by no mean e exhauati va. For besides the eight 

forma of marriage usually de8criuad oy the sages, there 

migrIt be concieved and actually thera were in existence, 
'. 

acoording to numerous literary references, Bome other 

forma of marriace which nave not Dean enumerated by the 

autt~rs of the :::imritis. rhe marri§£9 of courtesan DJ a 
(47) 

husbandman. the remarriage of widows and the Svayamvara 

ms.rriagas may be cited as instances in point. 

5. M1\...~IAG-g 1,~rrfi CCURTE~d;; .':~.ND SlAYAMvARl\: 

Tbs institution of concubinage wae found 

in India even from tba earliest period. Similar iosti ~u­

tiona al so were found in have existed in anci9nt Rome. 

But in accordance wi th Roman Law. a person a.lready having 

a legitimate wife could not be allOied to live with a 

court988.n. But this restriction was un;6J1own to Hindu Law. 

'ie shall discuss this form of marriage with reference to 

thA incidants tr1P .. t h.ave 08 11n cl8scriOecl in thc~ .J~·r3~it 
I 

cr8Jlia UricuakatiKam which ie ascribed to Sudraka..Thouah 
• 

the date and the authorship of this worK are not lmown for 

certain, nevertllelaSB it is admitted by all that it must 

be of conSiderable if not of In.,oomorial antiouity. 
(48) ~ 

From thi B drama. we learn that Carudatta, 

a Brahmin merchant, already having a legi timate wife, 

Dhilta by n::um I married Vasantasena who was a Courtesan. 

Thi e marriage of a Brahmin with a courtesan offers a new 

tYiJ9 of marriage altoE9th~~. Besides this mar!:.!ag~ with a - -~~'-'--
~w.u.,~ ~ \.0 ~;.~ ~~ 

(47) Vide ~nte. Chapter XIV, Hindu Widow Remarria~e Act of raft) • 
(48) Tne moet important question in this connection, 

however, i B as to iihen such marriages prevailed in the 

Foci'3ty, if at all. In faot there is no cArtain 

indication as to the society of which pariod has oe9n 

depicted in 'the dr8.lna. Mriccha.k.atikam. It may ue that 
• • 

the society as depicted in the Mriccha~~ikam was a 

real one exi stin~ at the time of the autt10 r; or i Lis 

a.lso tlc8siOl~ to think that the autnor mi5l1t have 
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courtesan. In this case also, the man maS1fng the CourteB-

8,0 is a Brd.bi::nin namad Starvilaka who is represented as a 

thief in the Drama.. S'arvila~ marries Madanik& who is 

a courtesan and al so an at,Ganding maid of --Vasantaaena. • 
• 

Vaaantasena is a courte ean and a daughter of a oourteean. 

She fell in love with Caruo~vta, a Brahmin merchant and 

finally witn the tingahip of A"ryaka sha was eiven as a 

legal wife to Caruda.tta. It may appear that Elich a union 

i B quite ag;.;.in at tne spirit of modern society at lea.st. 

but till 8 mibht ue a custom of the perio~ which has been 

dBscrioed in the Vlay. Thus S'a.rvilaka tak.es the "f,and of 

Madanilta wiLhout the laast social consideration. Had trnre 

bean any bar to taKe a courtesan for a legitimate wife 

~tarvilak.a [Lust have nt3sitated before taor.g Ma,danim 

for his "ire. l-\.nd Madanika also after her union with 

Srarvilalta requeat~ him to takB her to hie parents whan 

he Vilas havint. bar to help hi s friend Aryyaka.. Vaaantasena 

was roads '~he legal wife of Carudatta uy tr..s royal 

predo/S&t.ive of' ;rryya~; and further more the profession 

of a courtesan was not even tbM. a noble one. Thus 

Yasantaeena conderm s nerself when she was ask.ed by 

Carudatta, t r£Ubh mi 8ta~, to taka Ro haldena. Carudatta. f s 

Bon to the interior of tne house as Vaaantassna wae . 
quite aware of the fact that a courtesan as she was, 

~he could not enter there. To get rid of too stigma. of a. 

courtesan, Vasantaeenar 
B envy wa.e quite manifest at the 

t..ime when M.a.dar.i~ was ta~n as a wife by :::arvila~. It 

deacri bed the s'tate of t ha society which was in 

vague before his time. for the description of a past 

state of tningf:'! is aleo frequently corre acroes in 

litera.ture or it may be tmt tha state of the eocieLy 

was neither a past ons nor a really existing ona -

Uut, tb.e state of the society might be production of 

the author's im8.t::ination - a BUggespon which is roost 

plausible from lite very dBfinition of a Pra.~arana in 

wnioh the plot is to be iUiagin/j,ry - Kavik:a.lpitam. The 
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cann0t a180 be held that tllB profssE'ion of °a courtesan #faB 

t nen an c'1L:rd,(sd in any way. Nor were t he po si tion and 

character of the prostitutes of that ~eriod in any way 

Auperior. Vita on one occasion very oe8.utifully summarises 

the ctlarateriatice of the then courtesans. Thl3Ba ch.a.racter~ 

i t!ti CS have not suffered any chdnge in any way even to-dB;', 

That the fJosiLion of a. oOlJrtesan and any association wit,h 

her Viare cencureci is oovious from the trial SCAne in tne 

Mricchaka.ti~ when Carudatta hesitates again and again to 
• • 

expre 8 BO iJen 1 y t hB.~ he had bot an Y oonn e at i on tii t h a 

eJourtesan. Vasantasena' a mother was a typical courtesan 

but the (laughter was qui t9 different from the mother. Yat 

~e cannot help admiring Vasantasana'a mother when we B99 

that ena importuned the court ag~in ana again to release 

Carudatta even though he might have murdered Vaaantaeena. 

The union of Slarvilaka with Ma.dani ki tends 

to ahow tnat the courtesans might be freely taken into the 

society as 18Eitjmate wives, for we might axpectLo hear 

a1
li le9.st BOme~ di scouras from the mouth of Starvilaka. who 

appears to be quite a learned and considerate man as he 

Bho~8 hirreelf to lJe wb.en M says that though a thief I ba 

does not. st,eal the property of a Brahmin, nor does na do 
(49) 

any harm to My woman, child and so forth. but the union 

of Carudatta and Vaaa.ntaaeni reate on a different footing. 

Mri cc hakat i ka.m is a Prakarana. 
•• • 

(49) Here rryya.~ OLtaf gra.titLd8 for La.ru1att.a. might 

have a.llowed h.im tbe pri vilege of taking Vasatltaaena 

as his wife. rryyaKa, as king might vary well 

dispense with the social consideration of a thing 

whioh he was going to do for himself for ooe of hi e 

moat benevolent friAnds. Fo.r from encouraging, triase 

steps mignt go to • di scourage, to a very grea.t 

extant t too ignoble profeSSion of a concubine. 
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Svayamvara i 8 an institution which Seams to baVE 
• 

baen widely prevalent in ancient India. This institution 

seems to be as old as if not older than the fUgveda. T l13 
• 

two ~ e t vin a lifers suppa sed to be tak.an as husbands by 
(51) 

Uaas in the Svayamvara form. In a Rigvedic ver88 ~9i find 
• • 

/ 
Lhat tna admirable r..oreea of t~ Asvina bore tte ca.r to 

t he goal for t he sake 0 f honour and IT f!as woo was the 

prize Ca.m3 to them through a.ffection and accepted trJ8m 

as her husbands, saying t l18.t they wera her lords to the 

exclusion of :;)cma. F'roID this ric it appea.rs that U"aas 
• • 

nad the 1 i berty of chao sing her husbands from among a 

numuer of suitors. In the Rarnayana and the Mai'lioharata 

t hare (52) vary many i llus"~ration e of t he Sva.y~vara form 

of marriage. ~a have illus"tra."tion of the ~vayamva.ra form , 

of marriage even in the comparati vely recant times during 

the reifP s ()f JayOhandra and Prittlviraj • 
• 

6. SCM~ Ob~SR1AT ION;;) ON rm~ HINDU CODg BILL; 

~E it has already been noticed tna Hindu 

Code ~ill or ratrlar the spirit responsible for its 

ganesis has b9~nx subject to severe criticism from many 

(50) In sr~'liinb the antiouity of the play, "~~dlaon a88um~a 
'-Vasantassna to be a 1Jlidra woman. But thi a assump-

tion is quite uO';oIarrantable. Vaaantassnala caste is 

di ffi cult to ascertain. tier mot r..er seemB to De a. 

courteaan following her usual ~rofesaion. Such 

courtesans are generally prompt9d by passion to ta~ 

recourse ~o BUCtl a cont3mf;ltuou8.mode 91" livit}€. as it 
appears from the 'iorda of tt:~ Judge 10 tha ':Jth i-\.ct. 

J~i s quite natural that a courtesan might originally 

hav 9 a.ny caste hif,h or low. But it has (Jgen t m 

usua.l practioe to all auch unholy creatures "by a. :et& 

Cl9.68 name 8Uch as courtAsena thus the original caste 

teoijing to be merged in ti:st clas8 naaa. 

(51) Rigvada, I, 85, 9. 

(52) rhus even the (roda lilee Indra, VaruT}a, Ya.m3. and 

others viad wi th one another to win the love of ttB 
... l) ....... ~ ~. ~ t.Jk-:~ ~ Wo..Q.,",- ~~ c.(.V<. ~ ~ 

oeautiful,.,.\{'in c Nala ~a8 891acted as tta groom to ti")3 
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raSfonsiDle pi3reonsx and institutions in India tnough 
~ 

at the aarm there were again many eupportars of the 

proposed measure. In the first place t it is neit:ar 

feasi ble nor desirable to have one single Code for all ..... 
vOO 

HindUfJ~ ving in the subcontinent. I t was rightly remarKed 

by Ma.yne t hat It t he age of miracle s has passed and I 

hardly expect to see a code of Hindu Law which shall 

satisfy the tra.der and tt-e agriculturist, the Panjaoi and 

the Bangali J ttlA Pandi La of Benaras and the Rameswaram of 

Amri t Bar an d Poona. But I can 9asi 1 y imagine a vary 

oeautiful and epaoi ous Code whioh should .produce much 

more di SSt'Mr1 action and ex.tJen se than t be la.w at present 

ariministl3red. There is saia to 09 ons Hindu Law and one 

Hindu religion but that is only theoritical. In actual 

praotice there are so many elAlTJents of difference and 

divar~9nc9 in~ha forms of customs and usages anCl scr.oola 

and Beets. This has bger~ moat graphically described. oy 

Dr. Sun it i Kumar Cha.t ter jaB t hue: "I am compl gtel y 0 ppo sed 

to the idea of a code of nindu La.w a.pplicable to all HinduE 

throughot:t thg country which eviderltly i e tM intention of 

the hindu L3.w Corrmittee • • _ Suoh a code in my opinion 

goe s coun tar to the hi story of tt19 evol vtion of Hindl 

society and Hindu religion. It is admitted on all grounds 

that Hinduism is not a. single religion with a unique 

cr98d dem~ding sub8cripti~H1 to it from all and sundry and 

-------------------------------------------------------
exclusion of tba gada even. Besides thi s illustration 

in the Manaoil&rata, there are many instances of 

avayam'Ja;ra in t~ Ramayana aleo where ~l1e princesses 

could choose ttJ.9ir husbands from among several princes,f 

aseembll3d for winning~ ~. 

(53)Hindu La.w and Usage t 1st Edi tien. Preface. 'r hi E! passage 

hae Deen quoted in t he report of the Rau CO!llDi tt~~ also, 

at P. 12. 

U>4)Sir D.F.Mulla alao contended in the 6th Edition of his 

Hindu Law that th9re was Borne necessity for codifying 

Hindu La.w *here there was conflict of authorities. T 
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it is not a ,:!r~ed with a single OOQ~ - it is more a 

federation of diff~rent kinds of r9ligioos experienae and 

rea.li sa.tion rather t'llan a single type of religious ~xperie ... 

nee and realisation. Hindu society emoraces humanity at 

diffl3rent stagee of evolution. nerein tit,e too most noteV\ort~ 

8apecialty of hindui sm. Hi.ndu social ar'ld ftsreonal la.V1 8019) 

follows thi e ideal. Taking note of tee geoe:;ra!?r!ical cmd 

economioal as well as t1urna.n 81'.d social factors, divergence 

in usage and the consequent divergence in law are contemp­

lated in Hindu culture a.s a matter of iiltZI course; anel thie 
..,. .-

idea has been followed in practica& all thOugh. lienee so 

many schools of BtJiri~ual lalb at1d 80 many types of customary 

law. r he ~rea.t Hindu doctrine of adhikari Gada bas to 0.13 

ta~8n note of in this connection. Natural evolution rather 

thanravolution impoeed from out side Buell as will be :m the 

inevitable r8f!ul t of the vroposed coda, would appear to 

. barmoni S8 ""i t'o. the developme nt of the Hindu society - in it 8 

various ramifioations. A.s suoh af! a student of Hindu h.istory 

and dindu society I am by conviction opposed to FL:on dra.stic 

changes proposed by the rlir.d~ Law Gorrmitt9a, including the 

promulbation of a single Code. There is a general tendency 

of the Hindu mind to transc9rld all attempts at reducing thin. 

gc to a stdl'.uard type. N aturalg ~rowth is t he ideal whicn i 8 

always in front of it. I think. a similar point of view a100 

dominated m"the evolution of law in illngland. 'rh8 arglish 

genius has never been very friendly to cofification; their 

8acia1 law a..od event their con ati tution - these are 'uaaed on 

convention, on uB~e and on precedents and yet t~, ~~glieh 

Beem to Us ti,e:ttin£ on all right. I fail to understand • thi B 

implied only piec8-m8al legislation and not the 

codification of the wtlOle of Hindu Law. This [Joaition 

wae omitted from the suoe8c,;uent editions. rna Vi8Vi of 

Mulla 0.1 eo has h::lsn oi ted by the Rau Cortl!li ttee. 
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haei:.e in 6sttir.8Ul:J a single Hindu Code, when Hindui am 

presents much div-3reity insfitta of its underlying unity. 

If someportiona of Hindu Li:I:ii and usage did nnt Egem to 

accord well v;ith (,llB titfle spirit. tnare could alwa.ys 08 

an occa.sion to amend... th.~m by new interpretation in the 

shape of adjudi cation or commentary or ~Dy ps.e.ce....-meal 

la~i8lation ana uy the application of the princiJ:!lea of 

natural jUHtiue and equity through properly constituted 

aut(1ority enjoying th9 confidence of all concerned. Lifa 

i a a browth and a movement and R. C009 is a static thing; 

Hindu Lo.Vf ir i1.11 ita divergencies reflects life and a. 

ribid code int9ndir,~ to be all inclusive will hamper ita 

··'rowth" Q. • 

In the second place, there i 8 no demand 

for the coetification oi Hindu Law by the Hinou Public. 

'rhis is so as most of tbe rules of' Hindu 1a% are noVII well­

e etaL.:l i sheG and easi 1 y undere:tandable. Had th9r3 usen any 

necessity, it would have ·oaen eXf:lra8Eed through public 

a pin ion. So 8.'1Y cadi! i cat ion i fl aure to tie not only 

un~3.rrant9(1 out alec undesira-t11e. The undesiraoility of the 
1 llj 

Hindu Code tlaa tleen moat unequi vocally· eVinced by the 

criticiam l.t has evoked. T~ Committed also did not intend 

to foist ar.ything againfft the desire of the society which 

will militate agai~8t trE time-nonourad ideas and 

inati Lutior.B af the Hindus. 'rhus the COITlYlittee ,noted, "Nor 

can ~e believethaL a thoughtful reformer will wi sh to lay 

violent nB.r"!de on the Mcient eLructure of Hindu Law except 

for proved neo9sflity. It is a ftpacious etruotcre witn nany 

school s a.ne, by a judi cloua selection and combination of the 

[Jest elements in ~1:l.ch, he 9hould be able to evol ve a system 

whiot1 wnile ratainine, too distinctive crl8.racter of iiindu 

La.w 'Nill satisfy the neers of any proereeeiva society·. 

I n t 93 t hi I'd pI ace, on a 0 f t ta 0 b je eta 0 f 

th8 Rau Corrmit.tee wae to evolve a uniform Code of Hindu 

Law H blandin~ thS moat prograsai va elements in ti.1e various 

, eohools of law ijhi ch prevail in different parte of the 

country". But thi a r.ill Oe hardly feaai ola in actua.l 
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practi ce. T he different school B of Hindu La.w ara eo cl9::l.rly 

established and the oustOrDS and usages of the various 

placas ara so r~adically different from one another that 

I")ne uniform code is aura to revolutioni aa the whole social 

structurA and gi V6 ri sa to Chao s and confuai on re aul ting 

from the dislocation of the ·~ra.di tional and time-honoured 

oonce~tions and practic9s. Inapite of tue local variations 

too rule a of Hindu Law are so 'iell settled t hat no Hinru 

governed oy the Bayabhiga school is feeling any necessity 

ofaaing goverol)d by thA Mita:~sara school and vice versa.; 
• 

none of them again is feeling any strilt.ing inco~ruity in 

the provisions made by their res~ective schools. MBut 

after a.ll is uniformi tyll, ask aome eminent juri B-~8 and 
(55) 

judges, .I auch a dgsidero.tum that it must De purcha.ead at 

an y pri ce? Di varai tiie B of u sage are inevi table BmOng the 

vCJry large number of Hindue whn inhaoit thi s vast sub­

contilllsnt and it ~'ias for nothing that the Hindu lawgivers 

recoeflised the ~(J; i-a.ramount autnority of local ueab<3e and 

cuetoms. c:.ihy than., it may oa aal{ad, must the Hindus of any 

particular locality be nec9sEarily called uren to fore~9ar 

th~ir O~ distinctive traits and tradition in ~he interests 

of a t. u90riti ca.l ayrrmetry? ~nd why further for- the S3.~ of 

attaining and ideal uniformity must the law be cut off from 

ita anciact roooringe? Hindu la.w di vorced from the !:)mri ti s 

and til9 Ni Qandbaa iculd '09 a contradiction in terms • ~e 

are definit8ly of o~inion that any attempt to Orsak down 

tna varicue schools of law and merge them all into one 

uniform i~yetem is a move in the~rono direction. But this 

is not sq,ying ttvJ.t there may not De elamenti3 ip. any existing 

ecnool of law tha.t do not uall for a. change. Nor would it 

08 ri E;.ttu to de cry an Y !?ro po sal to in tro'::u C9 su ch spa oi fie 

c'nane;es by 13bis1ative action as "piecameal legialation ll
• 

and to inaiet on comprehensive legislation as tffionly 

a1 ternati va. "'8 t nink t na.t t h3re is a certain amount of 

unfounded fJn~judica against what is usually cal18d "piece­

meal legislationM
• Unli!l:9 other countries in reurop9, 

leCi alation in ffinE;:-Jand has al vvaye been piecr:HI~eal and has liad 
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to no untoward results. It is pieoAmeal compared with the 

t'oi$.li ty 01 1Jhe 18..\\6 oUL may oe qui t3 '3xhausti va 80 far as 

that tlarti cular to pi C (lr bran ch of la'i\ is con earned. In 

(55)rhia refers to the #lritten statement submittad befora 

tna nindu Law Committee (Rau Comnittee) oy the Han I ble 

B..C.(ittar, the Hon'bla B.i\.Jiiu~herje9 (Now a judge of 

the lJuprarua l!our~ of India), Thq,Honfble C.C.biBwae 

(now the LA.w }Hn i star of India.) and too Han I 019 

!1. .N • ..Jsn, juuge f1 eal out tao Hi bh Court; they fur t her 

pointad out ti1a.t "tne COlIll'nittee themaelvesx r~cognis8d 

that all ttl3 topicG of Hindu Law do not com~ within 

the Bphars of central lsgi alation, and in particular 

tnat of devolution of abricultural la1Pwhich ty the 

Constitution Act ia exolusively a Provincia.l ~ubjact. 

And i,t may LJe notad in this connection that a.gricultu­

ra.l land con ati tute 8 bV far t h3 oul Ie of i amovaole 

prol:J8rty in Benedol J nay. in the Whole of India; and as 

nas already been judiciall" neld. t~ expression 

"agricultural land" emOrCicea within its scops a larg8 

variety of interests from that of the proprietor of 

the hibheet grada to that of too actual tillar of the 

80il. rh.q Corrrnittee hops th!:tt the Provinces· ~ill move 

on the lines f,lrascri bad in too Code. ilia doubt, however, 

whether this hops' will be realised. It ia too much to 

expect that all the Provinces would adof,tt all the 

~lrovision8 of the Central .~ct.lt is highly improbable 

tbat the f.'rovinc68, eSIJ8cially Behar a.nd Lnited Provin­

C8S, would adopt Part III-A. of th9 Code rela.ting to 

the abolition of <;:,t;.r,lvi-i/orenij? or rlene,al would adOf.;t 

5.5 of part II en bloc. AS2t;.nUng. ho~evar, tha.~thi8 

~~ill happen will the operation of th~ Code De held up 

till the laE't of the Provinces has '3X~reB8ed ita viaV4s? 

.~ hat would happen if tna ?rovinces finally labi slatad 

on different linea? aeli~iouB and charitable endO'AuEnts 

again, haptlans (,0 09 an exclusively provincial wojact 

and if shebaitsnip is dssrl1ad to Oa part of thi E! suoject 
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such .Q::trt.ial lse:iela.tion, however, care must tJe taken to 

see that it i~ not a misfit with the rest of tne law, as 

was undouotedly tllB c::-:.se with a.ct XVIII of 1937 (Hindu 

~ornen81 Rie:;hts to Property l\.ct) • Ie codific3.tion apparontly 

on a large scale at a.ll nsce eeary, dB 8i rable or conduci va 

to the lJell ~eing of any society in gsneral and to the 

Hindu society in parti oular? Amendments and 199i slation, 

thnugn piece-meal ,may be effected with the express or 

implied consgent and a.pproval of' tlle people themselves. ThiE 

has been actually done so far by direct lqgislation 6.3 wall 

as indirect lElgi alation namely ad judi cation. Thi B is the 

natural process. aoytlung contrary to it is pure to evoke 

criticism and protest undermining the very strength of the 
11 

act i on a con c.eru[Jl ate d • 

Rigilt B of women hav~"3 been soue;nt toll be 

expanded. but how will these contemplated efforte actually 

benefot the Hindu Society at large in the collective 8eoa9? 

Thus it may apparently oe 8Upposed that if a girl i 8 allow­

ed to inharit her father's proJ:lerty. she willes adding 

to the estate of oar husband after 'Ut-e marriab9 wh3n that 

proQsrty will OB takan to ner husband' B f8.Ulily. But it is 

not I,iosai Die ~o ignore thi s very blaring fact that as the 

wife will be taking some property from her fatherfa family, 

so if there j s any si star of th-~ hueoand. ehe al so wi 11 be 
II 

simi larly taking out her ahar9 of bar fat her's pro party 

to bar [tU30and t 8 f ami ly • .lihat then is the !lUIU oat gain or 

v08ition? rb.eee additions and subtractions are ultimately 

Dm:~t meaningleE8 as neither of the fMliliee is actually 

gainint:. anytf:'rl.ob substantia.lly. Ultimately more or lees 

8~atU6 GUO will us -~he net result. If the hueoand'a pa.tri­

mony is not liiminier~d in any way 'Oy his eiter's inheritan­

ce tit dOtH! not mattl3r much wh9ther the Wife will 09 

tlrimging any property with her from hl3r father' E family or 

not. If tUg hw~bandtB property remains unaffected, this wi: 

will Virtually mean that the \"'.ife also 1iill ·us u9o.::}fittad 

--coru~lic~t6d ~ueEtion8 are Goundto arise-rab~rdi~g the 
devolution oi" such interest? a.lao". 
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by the property of her hu8tJand. Hence tl1e conteIT!platad 

f,reisrential treatrner:t to the daughters 1IJi11 not actually 

imtJrov8 their lotH a.s desired. This if! a simple qU9ption 

of Ari thrca.ti c. 

A.nother etrili.iol'!: conesquerlcl3 of ~he contqmp­

lated bire1'Arential treatment to the daughters wi Ilb~ that 

suffiolBnt expenses will not be incurred for their educa­

tion and training upto the t.ima of marriage. 'ffiven without 

any legislation at the present time also p&renta and 

orothers try: their cest fnr suitable [rooms even at th.e 

mgheat costa possible. This ia sheerly on account of the 

een timsnt of love and aff action _ But on 09 legi 81 ation i 8 

there noonf:l will be keen enough for the~ training and 

education. l' hi B will al so put an end to all sorts of 

indi vi dua.l enterpri se 8 on the part s ('If the daughters. T hu e 

the propoSEld let.sialation is sure to do mora harm than good. 

Moreover married daughters morally are not and lega.lly 8hal~ 

not oe liable to maintain and support the parents evan in 

difficvl ties and di etre ~S9 s. Case s of sone are quite 

different. 

There are aome such questions euch as the 
which 

suppoeed equality of the fI saXB8 or divorce/are almoet 

eternal and which can never be a.n8w~rad by sim~le 'year or 

tno l' • They have ever baffled human solution and they are 

1 i Ital y to do so for all time 8 to cone. It i B never the 

conten'J:,ion of any party t~t monoeamy and di vorce are the 

ideal institutions which l1l'J.st be accepted and followed by 

everybody_ There are unhappy farnilii38 and unione under all 

systems of' marria.Ge; M(j they are iJound to remain more or 

1<388 eo lODe 8.8 hUMan nature 'Ifill remaiJ"1 aa it ie. The 

evil B from the r8U1edy must not outnumber or exceed ttE 

evils that are sought to be remedied. 

Again survi vorship Vihich i e a neC9Sf'ary 

corollar~T of 't he rlindu joint family in the Mi tai{shar& 

SChool has DeEm adhered tn by 'that school from a very very 

lo~~ virna. It has undouutedly ceruain x1ax advantages and 

disadvanta;'9a of it.a own when contrasted with the uavaohaga 
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e:chool. rha spirit of the lJr0t.-0tlBd code aeems uO ;'9 

~ainst Bverything Hindu. 

'roo attempt of too Code Sgems to change the 

cvlture 8I.Id civilisation of the Hindus Oy legiBlation ... 

V'hi ah i e an a'usurdi ty in itself. T he Code contempla.tes 

s9culari sation of everything which has ~9n inerlrica"bly 

connected wi!..h Hin:ju relie;ion anj culture. ~~arria.ge is a 

sacr~qnt and not a civil or secular contract. Inheritance 

i 8 largely tiae;3d on tne theory of Shradh or ?ino.a. Though 

these theoriee have been adhered to £..y the Indiana from 

time imrD9nlOrial ocoasional changes and d9viations have been 

advocatee even by the sage legislators themselves according 

to the eX~6ency of the situation.\Jidow remarriage and 

dissolution of marria~~ in certain cases are to be found 

in the original texts themesl ves. rheae a.re oertainly to be 

understood as Hxc9ptioos rather than as general rulee. As 
" 

a matter of faot I ¥lithout religion I philosophy. culture 

what is Hinduism and what is the contribution thereof? T~ 

pieoe of oontempla.ted legi elation i B sure to lead to mora 

chao s a..'1d cenfLl sian and la.ck () f social di sci pI ina and ord.er 

The advoca:tea of the Code a.re in a sonoo 

the V'3culiar produota of Western ci viIi sa.tion oo.d '.Iiaetarn 

education. Thqy do not undersLand th3 underlying spirit 

or fs,eniuf! of tha Hindu culture and raligion. Nor do they 

unaerstand how to aocept and assimilate "~na.t is iatn o9st ir 

a foraign oultur13 and a civilisation. They are always 

attracted more by the exterior rather than by the intrinsic 

worth. It may be s8,ij without fqar of contradiction or 

exaggeration t hat tho 69 who werB really benefitted by 

',Je stern eotact ~9re never un wi ae enough to denoun oe their 

own cultural achievements and contrioutions. Too late 

18h~ar Chandra Vidya8ag~r wanted aooial reforms but he did 

not want so sacrifi oe or abandon everything of' the Shi8traa. 

He clearly 'hant,3d the reforms within the v3ry pricincts of 

the original texts - WhOBq authority or utility wa.e never 

questioned. Similar was the case with the rsligio"98 

ref ormar 8 1 i ~e Raja Ram 110 han Roy, Ram l.ri sMa 3lld 
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Vive~nanda. rh9Y never departed from Hinduism; they 

only emphasi sad certain aspects wlllich were not ot~9r'/d S9 

rnagnifiad in ordinary Circumstances. 

AS a strong Government is a political n8ceseity 

for the et,ate t So aleo a etrict oody of 80cial rules and 

restrictions is a desideratum for the control and (!tIl-round 

yroe;rese of the society. It i B robodyt B ca.se tnat no cnanga 

wh.a.tec8V'3r ehould be introduced in the Eystem of Hindu Law. 

£au rruet reflect the social nqeda and must try to rn9Bt them. 

A. S so ciety ian ot staole t 80 law al eo CM never De staiJ-Oant I 

fh8 chances in the one '!ill necessarily lead to the changes 

in the nther. Revolutionary change s are never nACQeS9.ry 

nor desirable. Let tn.ere us legislation as there is need 

felt for it in the society at large. The micro"copic 

minori ty in the BO ciety has no ribht to impo S8 ita roi sguid­

ed oyinion on the reat of the society unless it is also 

convinced of the wisdom and expediency of the innovations 

that ara aoutht to Us introduced. The most b'1.1anced and the 

oaat conSidered opinions on the Hindu Code bill have been 

gi van oy four judges of the Calcutta High Court including 

the present Law tinister ~hri C.C.tIiswaa and Dr. B..t.qMu~1l3r_ 

jea J a Judge of the SU~lral'OO Court of India. r nay Dagin by 

saying that "at the outset we must express our serious 

doubte ae to the wisdom, n8C9ssity or feasibility of 

ena.ct ing a comfra hen ai va Coele 0 f Hindu Law. r he Draf~ 'Jode 

does not J:irofess to De exhausti ve but it definitely aima 

at baing a state in t h3 preparation ofa complete code I and 

t hat maKe sit nece Beary Lo con 8i dar how far suoh codif i ca.­

tion i e proper 0 r desiraOle. Mo at of the rules of Hindu Law 

ar~ now well-settled and well-understand and a Code is not, 

therefore t called for at all. 'fhera i e ;J; in fact no general 

damand for itt l'19i t her tho sa who are aJ'fected oy Hindu Law 

nor t",lOee wno have to adminiet9r it have faIt the naC9sfity 

of a Code .... e are not a~are that "the Whole of too personal 

law of any cOUIDJuni ty in any cQum,ry has bean Bought to be 

amOodied in a Code 8lld it is our conViction tbat all corrJ!!!U .. 

nitias in India lilte the Muslinls for instance will etouLly 
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resist any attempt ·to faist a Code of personal law upon 

them. 'Jije do not SRe why the Hindus ahouldbe treat3d 

differently. 

-,",-8 regards matters on whichthar3 may Oe 

divargeno~,of o9inion or conflicta of judicial d9cisions, 

19bi Blati ve action may fJ8rhafls De oalled for or justified 

to remove douota or obacuritie·s but it is a quite differan~ 

proposition 5 to try and affaot fundamental changes in the 

struuture of tha law Dy means of 199i~latioh. whqn ch'31lges 

are not.. demanded by the co(ornunity itself ••••••••••••••••••• 

"lie do not say that no changAs a.re ex called for in Hindu 

law. Li Ke 9vary ot(v~r syetem of l3.W Hindu Law trust be 

prsdarec to m8t3t tn9 Challenge of the time. In fact it is 

the adaptioility of Hindu La~, to ohanging conditions and 

circumstances that has helped to !r.aintain it as a living 

force and it in eignificant teat the omritis which are the 

ul timata XliX rapo ei tary of too Law t hamsel ve a sua::llx&x:rri:tre 

recogni ee the iirinciplss of such growth and dAvelo~ment. 

U pta the advent of the Bri ti sh rule, it was t he Hindu 

Juni 8va and cOlIln9ntatore who helped forward the continuous 

evolution of the law, but this they did only by a judicious 

se19ctiop. and exposition of the anci3nt texts without any 

attemyt to undermine their baSi c auth0ri ty. 'fhat prolses 

ha.s aince been arre8t~d. and too only agqncies which nail 

exist for bringing about any change are toe courts of law 

a.."1d the l8gislature. So far as oourts are conc~rned, their 

functicn in this respect ia necesBarily limited; all the 

same, a.s evgry stUdent of Hinclu Law Knows, the contribution 

whi ch t he~' hav9 rnad.A to its development has indeed been 

very remarKable. The lee;i alature, however, wields much 

wider power whi ch extends not merely to the interpretation 

but to the maKing of t.tJe law, butt it i e pr9ci 8ely t hi s 

circurrst811ce Which in our opinion casta upon it a special .., 
obligation GO act with too utmost cautiontl: and circumpection 

Th9se eminent judge8 and jurif!ts do not also fail to notice 

the real improvements eug€e8t·~d oy the Cods in Borm matters 

of inheritanc3 woon tney hold that lIin thH rules rsgarding 
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inhBritance thB Committee ~~ve brought in many Olood­

rBlation s 'A·ho are now Axcluded from the 1 i st of heir s 

either DeC8.lSe they belong to the fema.le sax or because 

they do not coma wi t.hin the scope of the Pin~a theory. We 

801 eo find tha.t too Committee have in an admi rable way 

framed rulee for precedence among non-enumerated heirs 

(Part II Rules 8-9V. Th88e matters iere not dealt \'with cy . 

the COlmlanta,tors and rrlihht in our opinion fittingly form 

Lhe suuject of pa.rtial or auxiliary legislation liKe act 

II of 1929 'which set a. uSI3i'ul Frl3cedent for wuch legialatior 

by removing certain defects in the Mitaksara 1 awdf'inheritan-

00 •••••••••••• The Cha.pter on maintenance also has been 

admirably worked out, and remOV9S certain long felt 

Tna other two points thatoaen riShtly 

cOlmlented upon are the inclusion of daughters in the 1 i s·~ 

of aiI!IUltaneous hairs und8r Clas8 I and the question of 

marriage. Th.8 first according to them is cor.siderad to be 

a "cMnt,;e of reVolutionary t!~ter, which of all the 

proposals in the Code rl8.8 Jerhape evoKed the strongest and 

the most widely qxpreesed protest. The framers of the Code 

t hernml vea do not appe.3.r. to have bean so very aure a2 to 

how far their proposal would react on the Hindl mind; and 

this pert1af-8 dictated a oautious move on~heir part! in 

fjroviding for -the d-iughter only a half of the share of a sor 

as under th9 Mvslim law •••••••••••••••• "Uamining the 
'I 

qU9stion entirely on its own merits '(fa also find it 

di f f i cuI t to au pport t he pro po sal of mak.i n g the daught e r 

a co-h8ir with the son. No i;)mriti writer anCient or modern 

no school cf Rin au La\~. pro6re sai Va or otherwi sa has 

recognised the daughter as such hair. Seither eo far as we 

are aware, is such a right in the daughter s811.ction8d by 

ueac6 in BI'.y part of India.fhe 19€.i elatura, therefore, 

i 8 'introdvc:ing an j,nnovati nn, pure 3!!d aimf']..e and as such 
A. -v1-~ <-~W -.La ~ A-w ~~ ~ ~ 

...... coula te said to exi fIT., on grounds of justi ce and equity. 

But could such a oase be really made out •••••••••••••••••• 

.;,..e can find no jUBtifi cation for going to the oppo 6i te 
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extrarre oy placing the dauGhtar in a better po ai -Lion than . 

the son himself - a.s would undou btedl y b8 t he case under the 

Code. hE! a. wife or a mli widow, the da.ughter gats a share in 

her husband's property; and eVen as a widowed daughter-in­

law sne naB her riEhts of maintenance out of too father's' 

8atate" • 

While on the topic of marriage they have been , 

"constrained to observe that the Cormnil:.teets approach to the 

sutljact "has not been correct. The first thing tmt tta 

legislature should do in dealing with marriage is to lay 

down the eeeential oonditione of a valid marriage, viz., 

phyei cal and men tal capacity, a~e restri ct ion s, fJro hi oi ted 

relationshil-' and eo forth. Tb3 Question of form which is 

also eeaential then comeS in. An d most systems of modern 

law prescribed a form for civil marria,e;8 as an alternative 

to raliiious marriage. In 9.. oi viI marriage J however ,the 

eesentials remain the 1:3ID3 except JtlRXJX that no'raligious 

ceremony n 8t)d be bone through. It i 8 again sb elementary 

nlles of oivilised jurisprud9noe to lay down th3.t there sh­

ould be on>3 kind of prohibited degrees in sacramental 

marriage e.nd a different kind in cass of civil marriag8. But 
I' 

that is wha.t the draft Code seeks to do for Hindls Civil 

marri age should in t hat case cease to be a p«rt of Hin ell 

Law and must remain a separate br8Ilch of the la.w altogether. 

·~e notice with. some surpri ee that the framers of the Code 

have gone much beyond thex rules of the :Bpecial lilarriage 

A.ct and have permitted marri&..gaa e,van between firet coueina 

which is entirelv obnoxious to Hindu aentiments.~hether 

ci viI marriage is ma.de a part of Hindu Law or is left to 00 

regul atad by t he Special Marriage Act t we are dafioi tel y of 

opinion that 8seentialR of a Hindu marriage except in ma.tter 

of ceremonies ehouldtJe th~ SBIre in either form. In our 

: 

opinion, the best th~ng would be to keep t ha civil marriage 

out of hindu lawaI tog9ther a."ld leave it to be regulated by 

the Special Ma,rriaie Act with a repeal of those provi sions 

thereof which provide that even when Hindus marry tilere under 
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!~hey would be governed -by the Incian c:'ucc8sBion Act fl 
• 

Too cri tioi am and protest aga.inst tt18 

Hindu Code Bill has not gone in vain. The idea of oompre­

hensive oodification of Hindu Law is indirectly given up. 

Tl1e Governm3nt have no" deemed it fit ~1I to split up the 

rooasure contempla.ted py the Hindu Coda Bill into fragments • 
... Cn:1~~ l-<Z.. H-',_~ H. 0_ -c~ ~ rH..-~ ~ ('TIl d'f- J 'IS f.) • 

The fIrst of these fragmenta..i~ rOPf'8sefited -~.iHle Special 

Marriagaa Bill ( No. III of 1952)~troduced in the Council 

iII of ~ta.te8 in July, 1952. l\.e it has already been saen(th€ 

bill was circulated for eliciting public opinions wtlich havE 

already b,3en recei ved and \~ill be placed 800n before a 

Selec-t Comnittee of both Houses of Parliament • 
. " _ {Ii ~ 11 Sl--} 

T hi 8 Bill ... i 8 e 2 usn t i all y part oft he 
... ~ ~~~~ ewi.L~~ 

oriLinal Hindu Code bill with some minor altera.tions here .... 

and there .. Hanoo a.ll the cri Lici am that have been made 

againEt the HindU Code Bill will apply more or leB8 IIDtatis 
to 

nutaodis Vii~h respect/Ili the S~ecia.l Marria.ge~ Bill also. 

As a matter of fact the provi sions oonc3rning marriage and 

di vorce as contained in the Hindu Code bill eVoked the 

seV8rest criticism in view of the revolutionary changes 

contemplat8o llY it. Necef:lsa.rily the cri tiei am in connection 

\1ith the ~pecial Marriage Bill al eo is directed against 

those very [Jropo8itions wt1ioh are r00r8 injl.lrious than 

useless. 

It is claimed by the Advocates of thi a ... (lZZ I')-I'Sl) 

Bill"that it \"Jill be only thq first eteip towards the 

realisation of a uniform civil Code ~s contemplated by 
(1) 

~rticle 44 of the Constitution of India. It is clea.rly 

difficult to realise this uniformity in the sphere of 

l:!9rsonal lavls in India, Where th3 systems of personal law 

are moet inextricably mixed up with th~2fue8tion of relit:i­

on. Thus in Hindu Law ma.rriage is a sacrament and inberitanc! 

(1) It runs as follows: "The state shall endeavour to secure 

for tna citizen s a uniform ci vil code throughout th8 
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specially in the Dayabh&ga school is based on the theory 

of ~)inda or religiDus efficacy. Hence the saflB provi sion 

for marri~e canno~ be contemplated for t\e goverr.anoe of 

all people in India ~~hich inoludes follo~"~ of many other 

religious faith besides the Hindus. Too Special Marri3.ges 

bill only makqa permissive provieions; it by no means 

contempla~e 8 any cot:!lpul aory appli cation of the la.w of 

marrie:ge. This Bill 13.180 dOBS not provide the ooly method 

of marria6e to 013 followed by all th3 Indian s ali ke • Thus 

the a.lready exi sting forms of marriage will Ql)ntinue to 

exist in the land; there is also nothing in this Bill whioh 

~ill even in remot9 future put an end to these marriages. 

Thi s nill could be regarded a.s an effecti ve measure to­

wards uniformity if this could exclude other forms of 

marriage at present or in future - near or remote. But as 

that is not what is contemplated, it can be easily Sf")9n 

that far from tending to uniformity, the Bill lfihsn passed 

into law 1/i11 giv~ rise to another special form of marria­

ge besides those which are already found to be in existenc­

e. In reality, infgfte of the ado and the high Bounding 

names the PrasentBill isnothiog but an amendment of the 

Special Marriage Act of 1872 as alrea.dy amenced by Dr. 

Gourts Actoi' 1923. A.ccording to the provision of the Act 

of 1872, marriages could be celebrated between persons 

neither of \\hom tJrofeaeed too chri rlian, or Hindu, or 

lfuhamedan 0 r Jevd eh I or Buddhi st, or 'r?arsi J or 8i kh or 

t~rriGory 0f India". 

(2) Thi 1:1 cue stion has bean full y di BCU ssed in con nsction 

with tb.R inst.itution of Hindu marriage; Bea 1\nte J 

~ecti on 3 of thi s Chapter. 

(3) Tm Hindu Code Bill was for the codifi cation of the 

tHnllu 13..\1 only; but the Special Marriages Bill i 8 not 

exclusively meant for tta Hindus; it will apply ta all 

Indian ci ti zen B t hougn ooly in a permi S 8i ve manneI'. 

From this alone one need not understand th3.t thi s Bill 
" t.M:a 

A. serve to make too law uniform for all persona in India. 
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Jain reI iGion. hftsr th3 amendment of Dr. H.3 .Gaur. 

person s could marry without making too aforesaid declarat­

ion; but they had to make another sort of declaration tha t 

both of them Delongad to the same faith such as Hindu, 8i kh, 

Budhiat or Ja.in. Th.us tn8 Aot of 1872 p9rmita a. marriage 

bst','f3sn people who 8.re neither Hindus. nor Muslims nor 

Christians etc. the only formality required being to get 

EUch a marriage registered according to the provisions of 

this Act. The latter Act (Dr. Gaur's A.ct) had added too 
word Hindus in th3 former Act so that Hindus can nO'lJ marry 

under ~ he provi 8ion a of thi 8 A.ct without legally ceasing to (4, " " " 
be Hindus. lJ.ccording to t':e ])i11 of 1952 n"o Ge.c..laration 

will ce ~eOe6?ary regarding the religion of tbe partiee. 

This is the most conspicuous feature of this Bill. And 

sometimes parties profe8~ing different religions and not 

in 01 i ned to change ooy one of t ham find di ffi culty in 

Bo1emni f!ing marri9..ga in India.The strictly personal laws 

almoet invariably insist on the identity of religion of too 
parties. :':'uch marriages will ~5) recognised as valid bjr the 

Bill of 19Ee. Such an actual case was referred to by the Law 

l;inister when he was introducing the Bill into too Council of 

States. It bas bgen ri(htly eaid b}' tt'a critics of too Bill 

(4) The Hindu Law of adoption, joint family J succession and 

inheritance ivill not apply to them; thus Vihile nominally 

remainin€:, Hindu~ they will legally cease to be So. They 

Will be gov8rned oy the Indian Succession Act. 

(5) Shri V .K.Lnage J a rlindu J was a member of the Council of 

cit ate 8. He want8dto marry a Parai girl named Tehmina. 

p J~~e hta. N onB of t l1em was wi 11 ink to oi scard t h9ir own 

religion. 7he ;)vecial iCarriage Act of 1£72 as amJnded 

by the Act of 1923 had no provi sion to govern and 

recogni 88 such a marriage :rooy could of course enter into 

matrimonial alliance only by giving up their reliE.ion. 

Thus to avoid the legal difficultie s they entered into a 

marriage contract some of too provi sions of which run as 

follows:. 
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(6) 
(1952) that ite Jur~osBe could be served by making neC3se-

ary t1trJf3ndoont s in the already exi sting dyecial Miarri 2,ge 

Act of 1672 as modified by the ~ct of 1923. rue pointed 

cri t i oi sm has b;:H~n m8,cie on t hi 8 ~o int by Dr. B.R • .\mbed kar 

II In aCCordMce v.ith juri stic, ethical and natural 

prin ciple s of me..rri 8.gA our all ian os is proper and val id 

a..'1d we Tehmina ?J!8hta, Parti Zarthosti and Venkat K. 

Dhage, Hindu do hereby contract marriage tetwgel1 us tJy 

~KocX mutual consent and hereby declare ourselves as 

rnM Md wife and mutually agree to be bound as follows:­

(1) ~e shall have a cornmoqaim in life and that. as far 

a.s possi'ole, be the service of the people, socially, 

politically, culturally and economically. 

(2) -i.e shall ue ph'sically and mentally faithful J 

honest and helpful to each other. 

(3) We believe that for a full life there r.lUst at-

least, be one child to every alliance. 1J;e believe t~1at 

by the adoption of scientific rrB~hods, children should 

be planned provided ohildren are advi saole to have on 

eugenic and hygienic principlas, and, as tte population 

problem has assumed an appalling condition and as food 

is oot a.vailable for all, ~e plan not to h3.ve children 

a.t the flre sent. 

(4) '~e believe that it is the right of the wormn 

to choo S9 to have or not to have a. child and the ti me 

for • + lu. 

(5) ~e may seJa.rat,e at will and parti cularly on 

tte follo'1dng grounds: 

Physical and mental cruelty. iffil!risonment for a crim fOI 

t\~O years, elJffAring from any lO:?vth8ome and veneria.! 

disease and dishonest vhy~ical end mental behaviour •••• 

•••••••• •• " A.I eR. 1953 (Journal Section) p. 3. 

(6) In cases of marriages abroad, the Bill confined itself 

to marriages between p8r80os both of whom were citizens 

of India. Complicated questions would ariEe in the case 

of marria.ges a;uroad when only one of tne parties was a 



.. 716-

a.ccording to whom too pre8ent Bill was a retrogade ~t'3p 

in as much as nin9ty gercent of -the provi siona in the Bill 

had b9sn adoiJt,~d from the ,L\.c"t of 1872: \I In a. country So 

little pr06reseive a,P ()1Jre i.1H,9 b88n", 88.y8 Dr. J\.rnbedkar, 

"it ehould be the duty of the Government to '~a~.e tima .Ix by 

tr18 forelock and !flak.e changes which appear to be Eupported 

by th8 (!ociety. Thi~ 13ill on the other hand goes back. to 

1872 8.1 though '],e 1 i V8 in 1953. It was a dangprou s thing to 

deal !Ii Beemeal \"11 t h t he Hindu Code but it was cls::1.r t ffi t 

the intention of the G-ovemrnsnt was to chi sel it out bit by 

bit and es'3 whether it could be enacted in tmt form. If the 

marri8£e law laid down only the grinciple of marriage and th 

law of adontion and the law of inheritance continued as in .. 
the past , I think it will result in nothing but chaoe". 

Dr .. AmOedkar also commet'!ied upon the disabilities imi?osed 

by the Bill suah as takio~ e.way t~.e right of' adoQtion and 

seVerance from the joint fp...rnily. 'rbe only difference betw~en 

a Vedi a marl'iai!:e and a marria~e under t hi e Bill Vias the 

method of Bolemnieation. \~'as it so radical as to require 

that the law should drive out a man from his family and 

make complete serverance? II In tne let of 1£72" J oontinued 

Dr. Ambedkar, "having regard to the 8e:1tim9~t of tOm pee pIe 

then existing it ~as perhaps nec98bary for the Government 

to go cautiously and very slowly. But we who belong to Lhe 

people. who oan feel the pul ae of the p90ple how fq,Bt it is 

or how elow and in what direction, should certainly show 

mueh more courage to So forward rather than ta\{e this 

----_ ...... 
was .a person domi ci led in India. It might be no.ce Beary 

for the Government to introduce in Parliament later a 

Bill dealing tfith foreign marriages on th9 lines of 

-ti:ngli sh Foreign Marriage a Act of 1892. Und8r t h:l.t l\.at 

a marri age salemi sed aoroad wh8n ooe of the ~artie a waa 

a bl~i ti ah sub jeet waa declared to be val id as if it had 

Deen solermised in the United Lingoom with due observance 

of all forms required ·by law. 
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re tro l;i:adg ate rl' • I t he, ~ 0.1 eo baen aai d by way of cri·t i oi em 

that the Bill of 1952 is a mere word for word repgtition 

of tbe Special Marriages A.ct of 18'72 or Dilly a modified 

copy of tCle sarna. Hanoe there ~a8' no justific'ition of 

introduoing a New Bill. 'rne purpose could be easily 

served ~y making suitable amendmgnta of the ~cts of 1872 

8Ild 1923. To me9t th:'3se criticisms th'3 Law Minieter 

contended that he had brought forward a neW bill in order 

to give [)Uhlic opinion an opportvnity to 9xLJraes itself 

on the various I?rovisions of the Special Marriage ~ct of 

1872. Thq Law 1fiinieter furth.'3r claimed that r'ublic opinion 

was lfloerally in favour of the Bill and that its provisions 

might 'oe 8xpect'3d to produce a salutary effect in that it 

miEht l'3ad to mora homogeneety in . society although such 

a. (IrOCeSS would be a long dra\"ln out one. ThF. Bill · .. ;hioh 

did not compel any (1[1.9 to act againet his 'Wishas mic:ht be 

d"latiribed9A~ the firet attempt to 89cure to the oiti'Zen~ a 

uniform Code. 

"According to the provisions of the Bill of 

1952, a pereon marryin£ under it will be daarn9d to have 

been Sej}aratec from hi s family and regarding inheritance 

-and succeesi-)n will be govern8d by the Indian S'l1cc9ssion 

.~ct. If the Bill of 1952 is to be indeJ:.lend~nt of r91igion, 

then it is quit-a logical to see that their religion is not 

also affected in any way. As the marriage can be celeorated 

~vi t hout any change in the relIgion of the partie S tit i 8 

quite rational to contend that they will not be sev9red 

from their ralir)oo and they will continue to be mBmbera 

ofth9ir natura'} families ao th3.t inh3ritanc~ and ffilOCOe~­

ion 8..180 may take place according" to t he law of tl-1A oartiea 

wh9n they belong to th13 saroo religion and according "tothe 

terma agreed upon by the par~ias when they oelong to 

differen t religiott s per au at i on s. T hi a que sti on iii! a.l so 

E~ closely connect~d v.ith the relig.ion of the children v;hen 

tbe 1.lar3r.te belong to different religions. Acc'Jrding to the 

general rule in absence of any other prOVision thB children 

are to follo~"l the rgligion of thRlr fatl19r. The Question 
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will not arise woon the garents will oelong to tba sarra 

rel igion. But according to t h9 provi aion of t he Bill of 

1952 e~t9n in case both thB parties are Hindus,tihay will 

us d18r~d to as served from the Hindu family.fhe Law 

lHniater himself realisAs th.e injustice or the irrat.ionality 

of the provi sion. 'rhi B watt ino,A~d a 'very serious departure 

from the ccstomary Hindu Law. 'rhere might be some point in 

thi E disQualifica.tion when the husoand and th9 wife belong8d 

to diff~rer,t relic;iona, but 'f;foBn they belonted to the S':Ulle 

reli~ion why should it afl'eot their rights of inttqritance 

and 8uCCeS8i()o? rhe Law Minister did raalise that tl13 fJrov­

i8io08 aoout the sp,varanC9 from joint family mi£nt raruire 

80m3 modification. He bad asked himself, for 9'!arnple. Why 

t herg Eurml d be cnmpul p" ry 8everan ce from joint rami ly in 

t ~18 case of marriage u9twAI=m two Hinr!us undAr t he X_a 
:':;pecial Marriages Act. A.gain ree;arding the rFlligion of the 

issue of a marriage so19runised un.dlr the pro~oBed measure 

it was euggl~et8d by the Law }finist.,r that it might not be 
~ 

difficult to provide t,hat i:..he tim of the marriage "lr i: at 

a ffilbaequent date I the parties in question should decla.re 

in \\riting that tae issueE would be governed by a [;>3..rtioul3.r 

religi~n. In ansa-nOA of any such declara.tion, it was 

preaum~d Lb.at the children would tJroi'ess the religion of 

thei r fat her. 

The par~~8 criticised tre Special Marriabea 

Bi 11 of 1952 by saying t hat according to t hei r cu storns 

marritges betw~en tha childr911 of two brother!:! f)r eiAtqra 

were allow9dand that too prot!osed Bill ,.,hichorought etlan 

marria~0s within the prohibited degrees of relationship 

would ~au8e t~ hardship. 

~Bain the Muslims criticised the Bill by 

saying that it was not posei ble for Muslims and Hindus to 

marry in contravention of the religious laws under which 

their marriage sbould be performed and still call themselves 

hindus or Muslims. It W::l,S, howAvAr, a ctiffAr(mt matter if 
1t.M. 

they declared a person renounced hiE religion 8l1d then 

married as he li~d. It could not be possible to have a 
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uniform civil code governing all the different religions 

exi sting il'1 the country. The Bill interfering wit n trn 

personal laws will react very unfavourably not onZ~) upon 

the }':us1irns out also upon the Hindus and the Chri 8~ians. 

The Chri stian s a1~:!O ori tici sed the bill of 1952 by c0otc.md­

fog tha.t tha provi siona of the Indian 1'i vorCB Act were not 

quite satisfac~ory and also that they should De adequately 

f!1odified. 

Let us briefl~r refer to the conditione that 

naVA '0"88n enumaratad for the va.lidity, of a marria.ge tabs 

{ !J..JJ 
Bolanni sed und~r the Gil of 19&:. Clau29 4 of Pa.rt II of 

the :Oi11 run e as followe:-

"Conditions relating to solermization of 

f:'pecial marriae,9s:- Notwittlf~tandine:: anything contained in 

any other 1a\\ for the time De10S_ in force relating to too 
SOl{g)isation 0f marri&g~s. a marriage between any two 

iJerS0r1S lIay be solemnised under thie Act if 3.t the tim of 

marriat.;9 tne followin5 ..;onditionE'are fulfilled, namely:-
( 9) 

(a) neitn8r party has a a~on(e living; 
(10) 

(b) n81 ther party is an idiot or a lunatiC; 

(7) All the paints that have been raised by way of crit.icism_ 

will be again fully examined by the valect Commi ttee 
, 

of -Doth lious9 s of ?arli ament • 

(8) In special marriag.9s no reference is nAC8fS.itry tax the 

relibion of tb.a- intending partiAs to tt19 marriage"rhiB 

is an innova.tion or iml-'rovement that has Dean deviped 
- , ", (fIl) 19 " 1872 Oy L he bi 11 of 52 as compared- 'lli t h th8 A.ct f'5 of 

&'1 d 1923" 
" 

(9) r hi ~ con oi tion 9X~=r(, ssl y lays dO~Jn t hat the con tempI ated 

Sp9 oi al marri~.e s can be onl y monog8lf10u s in oharactl3r. 

So far doE Hindu Law i e COnCFHTIed Poly~a.my is not legally 

pro hi bi ted t hout;h in practi as it is going out of vogue. 

~imilarly in Mahom~dan La'ii alao,though a Muslim is 

anti t led in law to take f our :iii vee at.a time, ati 11 in 

reality thare i~ a decisiVe tendency towards mnnogarny -

fl.paci ally in the educated and [)rogre88i va t;.u ali me • There 
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(0) 'roo parties ha.ve comn18t~d the l=lCe of gi9.hteen ,~X ( 11) to ""'C -- , 

yea.rs; 

(d) eacn iJa.rty if he oreha has not completed the age 

of 21 years has ({'otaiYl3d the co~eent of his or ner fathBr 

or suarc.ian to the marriage; (12) 

(8) the partiee are not within the degr~e of prohit:ited 

re 1 at ton shi p; and 

(f) where the marriab8 is s~lemnised out sida India, 

both ~artias are citize~8 of Injia. 

__ !Ii 

is no. serious I').·ojl=lction to maKe tha marriag'3s legally 

monOlarTlOU8. The only objection is that no l~gislation 

ie deqmed necRseary f0r this ~urr08e. 

(10)rhis ie also a welcorm condition in the senae ttlat tne 

la.w on the point in Hindu Law in })articular is not 

quite clear. In 1942 the Madras and too A.llahacad High 

Courts have held tmt the marriage of a. lunatio ia 

invalid. But in Ratan Mani ~gvi V Nagendra NaraYM 

after disCUA~ir.£ the different texts aGd authorities o~ 

Hindu Law, too Calcutta High Court. (1949A.0. 404) ~laB 

held tilat th3 marriage of a female with a male who is 

im~'otent" and hae not be8n able to consummate the 

rnarriat68 is a ruullity. IIBut even considering Hinru 

marriage to t.e 9ntir~ly a sacrament, ae the -3.cceptance 

of tn9 Dries is a necessary and indispensaOle part of 

the ceremor,y a Verson whose loss of reasonx is complete 

should be held incomptent to acc'3pt the bride and the 

'marriage mUE't be regarded as invalid on that ground. 

There are however degrees of insanity and if the mental 

alJer-ration i 8 not of such a character as to make tre 

brid9t;.r()om incapable f)f undC}ratandingthe 09r3rr;~r;i9S of 

ma.rriage and tadng an inte.lli~3nt part in tl1em, the 

rnarri age shaul d be held to be V 8.1 i d (38 Cal. 700). 

,::,"nen a cnngenital idiotJa r.1arriage was a.rranged by hie 

f6-thAr and hi s ~ .. ife gave cirth to two sane i t. ~a.8 held 

that he was la.wfully married" (1942 Mad. 807). 

(11)I'he 6hild Marriae:;e Restraint ~'-\.ct has been sup-3l'csdad 3.8 
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r;'I''-';:;L ':' "ION ~. ~ It,,( _,"1.l' "~J. 6.. 
. fWD parties are said to be j?'i thin II tJha d8~ree 

, . lineal 
of pro hi bi t9d relatirm ahi p" if one i B a Jk~i:!J:k I;l.ecendant 

of too oth8T or 'lWaeths wife or husband of a lineal ascend­

ant or descandan& of the other -' or if the two are orother 

ard si ster, uncle and niece, aunt 5.011 P8l:"haw or ~ha 

chi loren of t'IIQ brotr16rs nr of tlJliO 8i sters. 

'TIX?h4.NAI'ION 11_ 
. Refa.tion8hi~J includea:-

(a) relationship .by half 0r unterine 1:00lX blood as 'lO911 

?I.E lec:;i timata ; 

(b) relationship oy adoption as well as by blood and all 

terms of rela.tionship in this section shall be construed 

a.ccordingly. 

The conditione enumerated aoove in Clause 4 .& will atones 

indica-La how; these special marriages will differ from the 

other forme of marriages under tt19 different aJs~arne of 

l.;qrsonal law. AnoVner v9ry illl?ortant provi aion contsmpls.-

'd t h' , l' "ll{ilJ }f' 19 ~)" " t· t ttl..... . t t . T,a oy e 01 n u:;; 1 a Wl n rc Bpac 0 l~ rqgl s ra 10n 

of marriag8s in forms otMr than those included in ~h3 

~es9nt bill. rhus ~l811~e 14 of Part 11 provides a.s follows: 
l13) 

IIReeJs~ration of marriages 80lemnisgd in 

other forms (l).~\.ny ma.rriaga eolermised, 'lihether bgfore 

---.----.--------------------.----------------------------
as tne age of th9 Lirls is concerned. 

(12)fhe pars~8s a.r~gntitled tn c81~urata marriagr::ls 9ven 

·oetween tM childrqn of brothers and sisters - on the 

strength of oustoms. 'fa-'] prohiDited d8graq8 have bqan 
(jiI.J 

specifically enum9rated in the bill of 19&:. V3.1id 

cUfltoms 'should be reCOb1f1ired 0.8 exceptions w;hBre 

(i3)Tha ~rovi sion for reei stration of marriageA solemni s-3d 

in otoor forme i e somewhat 'tlJ.Pvel. by thi e provi eion 

ecot,i'3 will be £i \leo to many more marriag.38 to 09 f.llaC8d 

almnst on the same footing as the ~~Bcial marriages 

thougn as a matter of fact they were solemni sed in 

diff9raot forme according to different princifjles.rbus 

IJth9r forms (')f marriage are not eli scouraged out an 
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or a.ft8r the COmm'3ncement of trli e i\ct other t'Mll 3-

Ul3.rriage solemn i sqd undgr the Specia.l ~[arri3.g9 :\ct J (1872) 

or under tni s .~ct may be re£i 8t3r~d und9r tni s rart uy a 

M3.rriat;:;8 offi~er in India if Lha following conditione are 

fulfilled J namely:-

(a) a oClr9rrJony of marriaga has tge~ perfl")rmed oetw3cm 

~hq ~arti8s and they have Deen Ii "iog togethar as husband 

ar.d wife ever Bir!ce; 
(14) 

(b) r.either }?ar-ty has at the tim8 of registration more 

than oI'leE't.'ous3 Ii vine;; 

(0) n si ther 9arty i 8 an idiot or a lunati c at th9 ti me 

of regi stration;' 

Cd) the J..!!3.rtie e have compl etedtne ::tge of t\l4en ty one 

years; 

(0) the parties are not, ,within too degrees of prohi'oitsc 

relationship as defined in (:laus9 4 and 
(15) 

(f) if the parties have beer} residing Ytithin the 

District of tne marri~e Officer for a period ofnot les8 

than t hirt~ day 8 immgdiatal y prec·~ding the dat8 on .hi ch 

tha application if: made to him for registra.tion of the 

marriage ll 
• 

8. Dr \l).RC~)N HI NDU 1~~: 

Divorce iRa conception 1.1 hi en 8e::lrnS to be 

conspicuorUs by its aDsenCe in Hindu Law. 1.~arriage in this 

system cI':mnote8 t as it has a.lready been seen, 80.11 indi !?t101u­

ble union to be continu8d evgo after death. It is onx tag 

f i ct i on 0 f t hi sin di S 801 ubI a marr i age - t i a t hat a Hi n du wi f 13 

is entitlec to maintenance eV9n in cases tI whl30 the t'l..uaband 

emoraoes a diffqrant faith in consistent with and hostile 

opportunity only MS been given at least in sorne cases 

~hen there may bqa -tendency towards the equalisa.tion 

~d uniformity of m2xriages MlOog those who will try~o 

tali.e advant%.ea of the special fJroviaions. 

(14)The essential condi t&ons nec8ssary for ~he regi stration 

must De prefisnt at the time of the registration 1iilat­

Bver mibht have been tha 'po ai ~ion a.t theat actual time 

of the ma.rri~e. i'h.llS if a hindu marriBS for the second 
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to tt.a ~revailing religious feslinb of the ~if9. In this 

restJ9ct Hindu Law can be contrasted wi th other systems of 

law in genera.l and Roman an d ~ngl i en laws in parti cul!j.r. 

fh9re is ho\'.9ver an indioation in 8.. sloka of Vaeiatr.ta 
•• 

that divorce a.rDong the Hindus a.lEO mig~!t a.ave ~XiSt8d 

th0Uth no~ in a very pronounced form. rhe text of Vaai stha. •• 
runs t'1us:-

~a tu yadanyajatiya}. patitah k,liva eva va 
• 

vi kar("l3.8th~ Ea.~tr(' vadaeo di r£rlamayn h'i va 
Udr.aJi CiAya eanya~,ai eapravaranaol1uSfilli. 

• •• 
"'ha.t Vas'iatrta means is tha,t a girl I::Iven though ans is once 

•• 
given in rnarriag~, should be @Ot married for th9 second 

time if the first groom nap pen S to De a elav~, an outcasts, 

or oneb8lon~ing to tnq sar~~e gotra. or a differ"m t casta or 
(16) 

suffering from a disease for a lont: time. If a bir1 already . 
ma.rried to a man is c;i van in marriai8 to another man for 

the second 'time ~ it in that 00.89 the first l1usoand m8.Y Os 

ra~arded to haveb:)9n divorced. The very Coocef'tit')n of a 

pun8..rohu woman also indi cats s t,he ex! stan cs of di vorce. But 

3. 8~rictly leoa.l di Vnrca or di ssolution of marriag8 i ~ 9.. , 

Ouainss8 Axcluai vely confined to the husband and the wife. 
~ 

But according to the provision made by Vaaiatha, it seams 
•• 

tnat the fa.ther or the guardian of the girl!: rather than tne 

girl horeelf wa.s reapon ai ble in getting tile fi rst husband 

abandoned Oy the girl. Hance auch a cass of desertion can 

time during the' life time of the first wife and if the 

first Wife m~ dies thereafter, t~qre will be 00 Dar to 

gettio5 ~h9 second marriage regi et.3red a.ccording to this 

Bill. 

(15)TtliB condition is necespary only to give jurisdiction for 

too Marria,~8 Officer to taKa action for the purpose of 

re8i stratton. 

(16)A.ocordi ne; to Vi snu, the hunchoask, dwarf ,on9 in di stre sa 
•• 

or afficted with a disease should abstain from marriage 

for lif9:-

"hub javainanajatyan dhak.l i vapangvftaroglnaln 

VrR.tJ:l,carvva bha,bc:lttq a~m v3:'V!1.; ii Vqm~~8J!!Sr a.'f1'.!lro". 
. . . ~ ..... ' - . 
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can oy no me&'1 e De oalled a legal di vorce • Ana as amattar 

of fa.ct we do not Know at whose instance or initia.tive 

a [JunaronU woman was to di ecard or be separated frnm h8r 

first huatland. Again if a Hindu wife misconducts hers91f 
"l'H. ~ ~ I ~ .;":~~ ~ -.rr Ii ~ ,J..l..~ 
with a rnaoAin tnq literal Benss of the term. ~ven in that 

case the uncMste wife is 9rti tIed atleaEt to a sta.rving 

maintenance. Tlli 8 provi fion for starving maintenance 

sufficiartI:,{ indicates th$.t the marriage-tie.- O~ nev~r be 

diEaolv~d thoughtna wife is to live seiJaratqIyfrom hqr 

huauand.Such provisions also a.re not wanting in the 

S'aat-ras that if the xmEI Wife repents after her misconduct 

a.nd performs the oece BEary expiatory. ri tqa there is no 

reagan why ane should not be ~ain acc~pted as a wife 

capable of taking parte in all the duties of a Hindu wife 

according to the ;;, 'astrae. On t ai s tlOint of course. there 

is Bome differ'9~ce of o~inion among tha(~~~ferent High 

Court 8. According to t he Cal cut ta High Court &''1 un ch3.ste 

wife is not entitled evan to a starvine; maint~:mance J too 

rul€!9 tQ that effect oetnt:; of moral obli~atior only. The 
t1S) t19) . 

Ma.dras and tt:eAllababad Hi.::,h Courtf! also are of the same 
- (20) 

opinion. But it haabeen held ip- a. recent Bombay case that 

an unchaste ~ife is i3ntitled to bare maintenance and if she 

repents and performs the expiatory cerernoniAs eh8 is entit­

led to all thq rights of a. ~if9 unless Ethe has rni 8conduct8d 

nareslf Ytith a m9ll of lo~er class. The observation of 
. _ (21) 

Candavarkar t t on this [Joint is very in structi va. 

(17) Raman at h V Ra.ian irnalli. 17 Cal. 674. 
" 

(18)Nat;amrna V VirabMdra. 17 Mad. 392. 

(19)Debi ear9..n V Daulata. 

(20) Pa.rami V Mahade vi. 

39 Madras 234. 

34 bombay 278. 

(21)Urhe g90eral rule to be gathgrej from the texts is that 

a Hindu wife cannot iJa atlaolvtely a.bandoo8d by a 

husband. If she i e 19adin~ an unchaste wife J he i E! Oound 

to Kee:t> her in the houes under restraint a..r.d fJrovide her 

Il'dth food and raiment just sufficient to support life; 

she is not entitled to any other right. If, ho1l8Ver, Sh8 
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Though essenti9.l1y a sacrarr!9nt, the conception of Hindu 

rnarriage bave rise to certain anemal i ee ; it ~asby no m98.n a 

irnQartia.l to the hue-oat:d and wife. ThuB though a Hindu 

hu soa.nd cClul d taKe !XJ any number of wi Vg a, a wifB was n9ver 

allowed to take a. second husoand sit her during the 1 ife time 

or after the death of tne first hl,abanci.rn13re Vkaa in this 

eeo sa a long slandinG in justi 09 on the part of the Hindu 

wife. No doubt SOHle IB~ielations waL'S passed to ami!lioratt3 

tL19 conditiona of the wife by paBain(£ the Hindu '~idow 

Remafri8.Ci9 _i.ct of 18e6 and the Hindu Married '~om9n I BRight 

to Separate R'3si denca and Maintenance Act ~ct nx) of 

1946. TtB form3ri-\.ct legali 8as the r9marriagee of Hindu 

l~idoWB 8..'1d the latter .,~ct provi,jee that if a husband marries 

for a..'1otner ~ime the former wife will ue entitled to judicia: 

P9;?aration and ma.intenance. 'fnie law was enactqd to dis­

courage polygamy in Hindu La~i. But th3 hl1sband can never 

seak judicial eaparation, from the wife undqr thi s Act. Thus , , 

thou~h tile Oribin9.1 Hindu Law Wd.t? !:iartial to the hUBb!31ld XII 

tne Act of 1946 (Act XIX) has bean partial to the wife. In 

~y way the qu~ation of divorce has CeCome quite prrlr11i!1~nt 

in, Hindu Law. T.hou~h l10 form of marria~a csn be a:jv(')cated to 
, l22) 

b~ the only ideal f0rrn, still th(3re i e hardly any doubt :'ha.t 

----------------.------------.-------------------------------
repAnts, rAturne to purity and flerforms eXfJia.tory rites 

St'19 b8Cr)rne e anti tIed to all con jugal and social right 8 

un18ss h~r adultery was with a man of a lo~er caste, in 

'~ihich C3.fl9, q,ftar expiation she ca.'} olaim no mo<te than 

Oare maintenanc9. But if on tt18 other hand 8h~ i 8 leadin~ 

a uicioua life without any indication tha.t sha has 

repented, sl"l'l is not en~itl8d t.o mainte!18r.ce". 

According to thelladrae nigh Court alao, an 

uncha..t!3 vdfs i s en~it16d to bare maintenance if she 

.sulJae01l9ntl·' lA!.i'jg .~ c'9.at~ life. (5atvabharna 1 Keehav, 
.L J of" 

39 Mad. 658). 

(22)rhere is a etorm of protest by toe orthoaox section that 

t he doctrin~ of di vorce shoul d nevar be introduc~d in 

Hindu 18.w. It is undoubtedly true t:-at any disoussion on 
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the law must provide for dissolution of marriage and 

declara.tion of mullity of marriage in the clearqat l~ 88i'o1;,e 
~ rr;.. ~~ ~ e.....r ,;:u.,.ru. tyVU. 

la,(lOja.ce, llh-? R~ ~cFf"litteCl, the> Hinr\,. Co0.2 Li11" ~1j the 

Special Marriages Bill of 1952 have su8gaated tlroviaiona 

for -.w.llity of marriae?~, di 3t!oluGion of marriage anrj the 

iudicial sepa.ra.tion of hus"band and wife. The grounds which 
~ (23) 
have been enU!IJ8ra.t-3d in i;iection 2 of too ActllX. of 1946 

the desirability of such a legislation is sure to 

warrant and involve Questions which are m~e social 

than 199'3.1 on a.ccount of the facu1iarity of the 

instii ~ution of the joint family syetl3rn, th9 sanctity 

attached to the Hindu marria.gefrom time ilIDlamorial and 

also the charact9ristice of the r3ligiou8 eantimsnts 

permea.ting the minds of the Hindus. But as it haelJeen 

said else ~here questions lil{.e the 9Cluality of S9X3B 

and di sBolution of marriage are a.lmost eternal and C8l1-

not 09 arH!.~ered oy simple 'yee l or Inof.A.nd there also 

cannot be BIly ideal i~atitution of marriage _~hich muet 

be accs~t9d and follo~ed oJ everybody. rhe nature ~d 

form are Virtually (jet~rrnined by the circumstances of 

gach country of people. 

(23)It runE H.8 followa:-

Grounds for claiming s99arate residence and 

tnaint.mMce. Notwithstanding any custom or Ian to the 

contrary a Hindu married woman snall be anti tl3u to 

ea2arate r"lsidanca and mai"nten3J1ce from her husband in 

one or more of the followin c ~rounds r..a.rnely:-

(1) if hB is Ihlffaring from any loa.thsome di saaee 

not contractl3d from har; 

(2) if he ie guilty of 8uch cruelty to'llarjs hBr as 

renders it un aaf9 or undesirable fer h~r to li va '''ii th 

him; 

(3) if r...a IS guilty of 09E!eration, that is to eay, 

of 8.bandoning her without her cons3nt or a.g3.i!1st t18r 

wish. 

(4) if he marri e s at::ai n; 
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for claiming peparatg r'3sid~n 09 and maintenance a..r9 v~ry 

.significant; tlle<se ~r8 mora or 198s,tha grounds which have 

tJaqn cOf:sidqred in cOl'lneotion with the rHvoroe law as" .. Jlv.."'~~~~~~ 
sue;c:set90 in tr19 Iiindu Code J:Hll~and th~ 6pecial Harriaga 

hill of 1952 • .rhe nt~ler A.cts which have a.lready modified 

the or!;,hodox conception of Hindu marriELb-3 a.re t':1e :Hndu 

Marriat:8 Dieaoilitiee R~moval Act c.~ct lUll!) of 1946 and 

tha Hindu Marriages Validity :\.ct (Act XXI) of 1949. Th9 
(24) , 

lat'~er ,-\oct enaots t r-.attha word Hindus includes pgre0l18 

(5) if n8 C~1aS8S to be a Hindu by conv8r~inn to 8lIot,her 

rc,libion; 

(6) if M kee~8 a concuuine in his house or habitu-

ally raeiqe~. witn. a concuiJina; "( 

(7) for any other justifia.ble cauea; 

Provided tl1&.t a Hindu marrisd WOmaJ'1 shall not os 

.. 

anti tied ~o seJlarate rq~ide!'1 09 and maintenance from her 

hu soan d if she i a un cha,8te 0r Ce.f.t8~S to 08 a Hindu oy 

chane/} to anot!:ler relie;ion or fails witnout sufficiant 

C3US8 to comply with a decr~8 of a competent court for 

th9 r<3sti tutior: of con jugal rights". 

(24)~ection 3 of this ~ct runs as follo~B:-

II Validity of rnarl~ia.ge betwaen Hindus __ Notwithstanding 

anyt~ing contained in any ot her la'N for th9 time baing 

in f0rc9 or in any text., rule or intarpretation of Hindu 

law or in ally au stom or usage I no marri ageOetw8an 

Hindu shall b~: d'3smed :'0 De in vsl id or 3Ver to have 
1 

,been invalid by reason only of the fact t';at the parties 

thereto belonged to diff9rent reliGions castes. 

subcaatee nr 8ect.s". 
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f!rofasaing the 3i kh or J.3.in rBli eJon and the former Act 

remOV98 the restriction of Cxotra MJd ?r8.vara. in Hindu 

marri ae;a and 8.1 so val idiates t ne marri8.Ge Oetlf~en the 

aubJivisione of the same caste. 

(25) 
Before ~he passing of the Act XXVIII !I: 

of 1946, G-otra. fJlayed a. very important fJart in Hindu Law 

In datsl'rfli!1inb th9 legal validity of a marriage. Thus 

!tanu says that a WOffi9.l1 Oelooeing to the SMl9 Batra. or 

J:.lrimi ti va etoc~ is pro hi oi ted to be tai'i:en in roarri age Oy a. 

man any of the t'rU-'ae regenerate classes:-

lIA,sai:-/inda y8: ca maturasa.gotra ca y8: pituh . . . 
Sa pra8ra~ta dvijatlmam dvira~armani maitaune". 

. . 
From ttle word ~ar8ta.sta. used in -vba 8,lJove alo\{a, it might 

afltl"sar tnat tba t:otra rulsB were only recommendatory 

rath.er th.~ nv.:u1datory; but it carne tooe alrnoet 9ataulieh­

ad law that the qUt3stion I)f gotra liK.e ·that of the pronib­

i ted dA£'.raas was legal and not sim~ly moral. baudhayana 1X 

aleo s8,ya that he who inadV9rtqdly marl'i;:Hl 3. girl spnine; 

from ti13 earna original fftock. with himself must support 
(26) 

her as a mother. Vae'ietha goes furth'3r and saya th3.t 
•• 

if tn.'? husband is of the selfsame gotra, the girl even 

though she ha.d ba,~n married 8hould be gi van to another 

husband clack.ed with clothes and ornaments. rna question 

of prohibited degr~9B and the exception th9reto in the 

form ('If wha,t ia !IDOwn b..E; the intarvention of three gotra..s 

haye )tlesn fully di ~cuBsp.d by Ba...."1er jee. ~. in hi 8 monumental 
l27 

v~ork.. rha exception rafqrred to a'cove i e baal3d on the 

texts of Brihat Uanu, and the Mateya Pur~a cited by 

Raghunandana in hi s Udhahatatha though Srulap~i differs 

~ from. him. 

(25)rhis A.ct appligS' to th'3 whole of India except p~rt B 
~ta.t9 8. 

(26)Co Ie broe [6 f a Dice st, Book V. 

(27)Marria(9 and ~LridhanafP. 63 etseq. 



-729-

(28) 
Person s are eai j to tfe of the 8al]"'8 gotra '-Nhen 

they can trac3 their origin to tha 98.ID3 ~i ~i. Gotra thus 

means.B. family diaoenced from 'one of t.hr several patri8.r­

chas Wh0 according toeo!OO are twenty fourB11d B.ccording to 

soma othere {arty two in numbar. Bra.hmin? alone M.l!8 gotraf 

other·a follow th'3 Gotra. of their pr9<.;eptore. The. ~'udra8 

are not Dou.nd by ths restrictiona of Gotra •. 

. rue reaSOrle tor prohibiting a9.gotra marriae;ee 

are.exactly ~he S~le-)a.El t'nJ)se for the or'ie::in of exogamy 
t29 

accordin::; to Me Lannan.· Saverl3.1 reason B hl3.V9 b,Q8n 

aSei£!l9d for the orieiJn of exagamy. rhus attraction for 

tIle forei€!,-r'l or uofa.nl~liar l1B.S b~9n enumerated as o~e of 
.. (;30) 

the reasons of exogamy. BaeideEJ too eci9ntieta and tha 
.. (31) 

docLors c193.rly £199 "the evil effact s of in-- breeding. In 

Hadi t hit i B said IlMarrv among etranosr B anciN you wi 11 not 
. . ' . Q (32)-

. havsfeeble posLarity". It is also eard that lithe a9Bd of 
(:33) 

relations brines forthOfeebla fruit". 

------~----------;-----------------------
(28)fha word gotra has been derived thue:'Oo - trai + r~:' 

Ciotraohugavyayorgotrah s'ai Ie gotr~ kutakhayo h it i 
. . ~ . . . 

Medini. In thi? sen se- it has got SOUle connection with 

th9 meaning suggesLqd by Max Mullcn~ who third~fl that 

the word Crotra. comes from the word r go' or COW and 

he traces the connection between gotra &.I1d C01i in this 

Iftay:"uln anCient times, when moat 'Ii~rs were carried on 

Dot to maintain the balance of Powar of t\.sia. or 1!:uro~e 

out to ·G3.~e po SEa ssi onaf good pasture or to appro pri a­

te large h~rde "f cattle, the hurdl-3s grew na.turally 

in~o the walls of fortresses, the hede;8s 'Decama strong 

hoI da •••••••••••• and tho eg who 1 i v9d be hin d the Sam3 

walls were c.alled gotra., a family, a tri De or raca". 

(Chipa from a LT9rman ~ork.flhdlp Vol. II J p. 28). 

(29)Primitive Marriage PP. 84-86. 

(30) Vino gradcff t Hi B~ori cal Juri 8[.1rud~n ce, Vol. I, P .lBO. 

(31)Ibid t P. 181. 

(32)Goldzir.er - in toe A.cademy, XVIII (1880) P. 26. 

(33)A.voidenc9 ('If C00flicte i'ri the same tribe or f2.milv 
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10. S,\.CR"l~T.t\,L Ml~RRL,.lrE \qH~D.:;. ~I nL OR Ul...i]GI.~L - -

Originally for 0 bviOUf! reaaon s, there 

was only one forrri of marriage in Hindu Law; that. ~;j.8 the 

sacramental form. But aftar the advent of the Britishers, 

that alone was not deemed sufficient as many spacia.l or 

i rreculac forma of marriage WAre actuall y ta.k.ing place in 

clear di arA€;a.rd of t l.1e provi aion a of. the orthodox Hindu 

Law and tradiLion - mainly on account of -che contamina.tiol1s 

of ]I c8rtain social Blld oultur~l ideas. rhie fact r~yld 

not be icf!orgd; hancA t'lSr9 was the imperati ve neCAs8ity 

of an Act 1i:(8 tha ;:;'pecial Marriage J\ct (III of 1872). 

fh8se marri~es wer3 special or civil 811d were mar8 in th9 

form of '~Xc89tions rather th8J1 gqneral rules. rna qU3stit'"lne 

of ralibion, caste, !?rohibited degrqas a.nd numbgr of l.Il:l!:x:kx 

part2~esto the marriage had to be viqwad specially for the 

validi ty of such marriages under the Special Marriage Aot 

of 1872. 

betw03en fathere and 80n s, betw'3an' brothqra Md other-­

relations has Oaen regq,rded as Blloth3r e8,son of 

exogp..my. Aoot h9r moti va for exogamy might be trac~d to 

WI the stran g hurrlaIl df.-si re for mat.ri mon i al all i at). as s 

for the purpot!9 of attacKing and repelling enamiesCCf. 

hohlu" Philosophy of La,1-land .)9n Gupta, ~volution« of 

Law, P. 52). 

The ethical and m0ral conSiderations also pla.Y9d 

a vp-ry c"lnsid3ra.ble part.l'he Hindu eagCls pr0hioited 

sagotra marri~9s as they '149re e,rot'3sque in ti.19 e~n se 

that botn the [Jarti~a belonged: to the same family - eo 

to say - however remotely they might be rela.ted. The 

disa6vantaga of this gotra dootrine is that the scope 

of seleoting parties to marriage is thu8 narrowed do\"m. 

(1) For the report of the .;)alact COrmlittee, Vide Gazette of 

India, 1871, Part V, P. 519 an:j for <liecuBsione in the 

Council Vide Ibid, 1868, Supplement, PP. 890, E;xtra 

Supplarrlent, i?P. 16, 42, 1872, ,supplement, PP. 2 I 57, 
193, 261. 
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The original Hindu Law did not m9ntion oi viI marriage 

and the Special Marriage act (1872) did not rafer to 

aacram'3~ta.l marriaf;98; but both of thelL had C93n prescrib-. 
. sd and ~btail'3d by the Hi1~~ Code Bill.l'hi ~ i B thuE the. 

first legi ala.t iva cl 8.fI si f i ca.t i,o n of marri age on the D3.8i e 

of sacra men t E1.nd epacil1.1 ity. But the peculiarity i IS that 

before tha Hindu Code Bill~he ori.Lir.al aaor8ID3ntal form 

of marriagq was not disturbed in any way; that form 

ramaioed in tact; or.1y a rl.8W form of m6.rriaga ~a8 jevi sed 

or o:ore correctly speaking recogn i aed as n9ce 88i tated oy 

the circun:~J ... a.YJ.c9s of the country and too conditione of th9 

society .. To thi 8 naturall y there wa.s not a.nd could not tJa 

My serious objection as ths orthodox fold v-.'as not invadqd 

in MY way. ThoS9 who want:::ld to go out of the orthodox 

fold W9rl=) 8imJly gi van a eort of lagal reoognition to do 

So. 

(2) One of the most eS12snt.ial condilJion E' of the S};l90ial 

n18.rriasq s I:;aet h3.t the partie e ~o Buch marriage 8 do not 

~rOfaE.lBt,h9 Christian, Jewish, nindu, Muhamadan, Parsi, 

Bu,jdhi~, Sikh or Jaina reliLion. This was 3.ccording 

to the ori~inal ,*-ct of 1872; nut thia condition has 

been amended by the ~1.ct ern) of 1923 • The original 

rraamole rOll liKe this: lI'l1hgraae it is expe1ient to 

tJrcvida 8. for~ ~f marriage for parson s who do not 

profa E 8 the Cb.ri sti an J Je ;>:i sh, Hindu. Mu hafTI3.dan, Pa.r I:'i • 

Buddhist, Sil\.u or .. T3.ina religion and to leba-liee 

L!ertain marriages the validity of whicIl ia doubtful 

•••••••• • 1I~\.fter ttle amendment of 1923,. the· 1rords II and 

for persons who profess the Hindu t BUddhist, Sitih or 

Jaina relit:.ion" had to be added; Vide ;;>action 2. 

(3) Jection 6 of thB Hindu Coce Bill provides tnat eave as 

oth?rwiee provided herein 00 marriB€e oetw68n nindu8 

8~18.11 .be recof:nised as valid unless it is Bolarmieed 

either as a sacramental marria§8 or as a civil 

marriage. 
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rna onnditiclnS of the Civil marriage of the 

Hindu Cod9 Bill were obviolisl,Y taKen B8sentially from the 

3~'3cial lviarria,ge Aot. But it did not stop there. It 8.180 

went far to gi V~ a new dRfinitionto sacramenta.l. m:.1.rria.£8 

by enum3ratinc such conditione ae ~ould ma~e the sacramen­

tal marriage also a~Q8ar, to a very l~rgB axt~nt, a~ 

81'a1o~ous a:x to or identical with, the ci.vil .ma.rri~ga. rhus 
. (4J I'- rWl (51 
monotamy ¥rae ir. 2~ et8d upon :,ne con caption 8 of Safi nda and 

(6) ~ • 
lJrohibited relatioosnip were euostantJially modified. 

In this way th~ ori~inal institution nf Hinoll rnarriaBe was 

Bought La be funClamertally reoriented in the most unortho­

dox fashion. _"'- mara glance at Lhe conditions that ha.va bean 

enumerated in relation to the sacramental marri~ge ~d the 

Gi vil marriae:::eby sections 7 and 10 rl3specti vely of the 

Hindu Code bill will ampl:, justify the truth of the above 

i~t~~xkk ass~rtions. Hencq th~re w~s a storm of protest 

"Neither f?a.rty has a spot} sa Ii vjng at the timg I)f the 

marriage". ;;;iectil)n 7 (1) of the hindU aoda bill. 

(5) "~apinc;a relationship" with reference to any person 

ext9nds as fa.r as the third generation (incluai ve) ir'l 

the line of aec3nt through the ~lOther and ·tJhe. fifth 
. too 

(inclueive) in th.'3 line of ascent tnrough/fath'3r, the 

liLrla oRing traced up wards in each case from tbe person 

concerned who isto U9 counted as the firet t;et1~rationlf. 

Dut Yajovali(ya eaVe - "Panoaroateaptamat urddhvarn 
• 

matri t.ah tJi t.ri tastat leu • 
• 

(6) u1'.~o persons are said to oe within the degrees of 

prohiuit'ed relationship if one ifl lineal aacand::ont. of 

,(",18 ot::er or wa.s lihe 'iife or husband of a lin~a.l 

ascendant or di SC8ndant of t he other or if t'IJO are 

tro~her ~ and siater, uncle and niece, aunt ~~d 

nephew or chilurqn 01 two urothers or of two si stars". 

For other details vide Section 5 of the Hindu Coda Dill. 
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a.gainst tl:l!3 ,Hindu Coos Bill and one: of its fragments, thg 

i-iinC!u Marriagq and Di voreB Bill (VII ('If 1952). 

Rqfer~nC9 ha.s,Rlrea.dy been ma.de to tl19 

davslopment a.rJ d fa;~e of the Hin du Code B i 11 a.t t ne very 

out99t of this Cr.ap:t~r. '~hen the idea of passing the whola 

Hindu Cads Di 11 in its enti rff~Y was apparently gi VAn up, 

rACQUrSe was taK.3n to tne Hindu Marriage and Di vorce Bill 

(VII of'1952) and the Spaoial Marriag'3 Bill CIrI of 1952) 

as introauol3d in the U pper hOUB~ .. T l~9 latter" Iii 11 pur-po gt, a 

to rBi:eal.i1.'::~ III of 1b72. Hd.~ur;:~lly i7... r.tB.8 !JBenrrc."~~ 

. \-lufi'iciml'tly t~OD 1'rehensi va to replace rl.ct III of 1872 a.s 

well as to give,eame Bcope to the Provisions of the Hindu 

Code Bill in an indireot mode .. rhe present Bill (No .. III of 

1952) and th9 oi vii marriage of the Hindu Cooe Bill rCJadily 

Detray 80mR very eS-9ntial points of similarity. rhi a ~ill 

be cQrroborated also by tn8 etatem!3nt of objects and 
(7) 

• rleasonf! of tn.:::l Special Marriage bill. Thie'Bill is not 

(7) liT hi f/ Dill r'3vi S9S al'lc f:19~!t8 to replace the S9~cial 

Marria€.8 i\.ct of 1872 eo aft to provide a special form of 

m8.rri ag8 will cn can De tali:en advan ta€:G of'tJy any f.'er son 

in India and oy all Indian NR.tional e in foraign 

coun~ries irrespectiv9 of the fa.ith wnich either party 

to ti13 ma.rriag~ may profesE. rhe _,artiBs may observe 

311y cer9moniee 1'0:::- the solemri Ba.tion of their marriage 

nut .certain formali LiClf! an~ preacri CaO before the 

marri8.[e oao be regi atAr8d by't ~ Marriage Officgr. For 

the benefits of Indian citiz~ne abr0ad J the Bill 

provi298 for ~h9 appointment of Diplomatic and Corsular 

Officers .as Marria,.:.B Officerf? for 801ermiain~ and 
... , . 

ree::istering marri8,fee betw~9n citizens of India in a 

f0r9ilo,n oountrv. 
~ ~ 

2 .. ?rovi sien ie also sOllght .. to 08 r!lade for pBrmi tLing 

persoosl.ho a.re already married under other forms of 

ma.rriage to register "their marriages und~r this !~ct and 

therai.!y a.vail th,3!llE$lv9a of t~1ese provisions. 
I' 

3. rh~ bill if] drafted generally on the lInes 01 the 
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nec'3Hsa.rily c0nfined toLh'3 Hindus alona. ~e a matter of 

fa.ct it i e inde1J9ndent of r,~lie;ion. 'The mf3re aoeence of Lhis 

religious glem9ht can by no means 1J'3 regarded as a ffilffici8-

ntly promi eine:, steftz in inauf;urating uniformity of Ci viI 

Code in t he woo 113 of' India as contemplat9d by Arti cle 44 of 

the Constitution of India. The reasons thereforj'l have already 
• 

bgen examined to';~arde the bae::inning 01 th9 present Chapter_ 

The Spacia.l Marriage bill is dependent upon 

the India.n Di 110r(;9 l~ct C~ct IV of 1869). i;;ection 22 of the 

Bill provides: JlNotwithstar.din{! an~~hing to th3 cow1nt~ 

contained in the Indian Di vorCe Act, 1869 (.\.ct IV of 1869) 

that r\.ct Elhall apply to 0.11 marriages solemni89d under this 

A.ct a!\.d any auch marria~e may lie deolared null or di 9901 ved 

ir tha r.nrltlner h~rein provided and for the C":1.uses therein 

mentioned or on th8 ground thatthB marriage cortr8»9n3S 

ona or more of tre condi tiona aoocified in Section 4 of thie ..... . . 

• 1.C~n •• ~e it has be::m said in the very PreamiJle of~h9 Indian 

Di vorC9 J\ct, tU9.t i\.ct \liB.S ,paa~ed lito am:md the law rel a.ting 

to the di V01'09 of tJ~reon s profa Bains the Chri ~tian rel igion 

and to eonfer upon certain courte juri s(jictior. in matters 

matrimonial" • 

If we comfiare andscrutin i 8e thqprovi sian 8 

of t b.9 Hindy Code hill. the S f'aci al MarriagB oi 11 and the 

~Hndu Marriage an1 Di vorce Bill, vvs can c19~rly 899 Gnat the 

mainpurpo sa e f'J:f all thesa measures. con t9ru~lated are to 

amend tho:! character of the institution of Hindu marriage and 

apply the rv18A of ffiUllity~di8801ution of marriage and 

judici.al 8f1par<;i.tion \~hich VierA recogniagd only in civil 

marri~ages 1:i.ccor9ing; to the ~rovi sions of A.ct III of 18'72 

f0110"'in,6 the Indi~ Divorce Act. 

existiog:;;peoial Marriag~ A.ct of 1872 and the aotas and 

Claus~e attached hqreto exylair! some of th~ cha.nges mads 

. iot t1'3 hi 1 ~ in greater datai 1 II • 

For Not~~ and Clauses Vide P. 12 of the Bill). 
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In thi c connect,ion th9 most 3sf'~mtial pOinGs 

are with special reference to (1) the conditi!Jns of 

marriags, (2) rm111 i tyof marriage, (3) di a801ution of 

m?-rria.e;e and (4) trm:x judicial separation. 

TheTa ie hHx'cly any justification for oi8tur cing 

the sacrament-a.l marri 9.e:-3. Let it remain as it i £I, baaed 

upon texts and customs follow8d ~crupulouBly by the £reat 

ma,jority r)f the peo?la. rho3A who are not ,saLiefied ?;ith 

its conditions ano o')n89quancea a.re quite at lioerty'to 

take rec()vr~9Lo tte form of ci vii ma.rriage. Let civil 

mq,rriage a1 ao remain Pl?rmi sei va - pure and simple. 

'r here may, of course, be certain caSI? s where 

some legislation on the lines pror!oseo may be necesl:iary. 

But these casee will not lJe covering a v3ry la.rge ecnpe to 

require a [aDera.1 legi elation to affec'L the entire popula­

tion" in face of V8nQrnar.t oPPosition and ~rotes~. Thus 

stri ctly speaking at the 1 ast anal yei s onl~' Hio"du wi va s 

require Borne mear'S to get rid of tns m~rriag~tia..b~, gettinE 

it dies01vBd. The husband does n0t requirs,euCl:h help_ He 

can easily marry anotl-tar Wife 9Vgn in8~it9 of the subsia­

tAoca of tne ftJrmer marriage or protest of the ?tife _ If a 

~if3 requires to be married again eh~ r~quires tha 

di eaolution or the formar ma.rriage. Hence- thar.9 might be 

Borm jv. q tii'ic9.tior. for di asolution of a. marriage obviously 

more for ~'le ·w'iiflJ:~~a11 for the htcspand. Al"ready f;J8.rried 

'JOUd1s s againx :ire the nnl y person e who are i r need of 

proviainn for dissolution of marriage • .I'hare ie 00 such 

recessi ty for parties who intend to enter into a marriat;:e 

vincFlum VIii th contgm~la~ior. of fvtufe ,ji vorce io case of 

"oec8ssi ty, if at all; auch parties haV9 at their di spe sal 

tne civil marriag8 according to th8 .!\ct of 1872. ,l.\.E a 

nla-tter of fact, !Joe' of the rr.os~ im~mrt,ant argUrI!90ts of the 

advocate;:J of the Hindu Code Bill or the HindtiJ. Marriage and 

Di vorce Bill i e to have legal provi sinn for wi V3S to get 

t hsi r marri. ag-3 8 wi th und~ sira.olB nusba.njs di S80 1 ved. Hen ce 

there ie hardly 8...'11 jus~ification for the too comQr8nenaive 

Hindu Qode bill or the Hindu Marriage and Di vorce .dill in 
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the form ·i~ ~h.ich it has been introduced •• ~ Liece.-·meal 
(5) ~ 

lebi slat ion '::18..'1 suffice if it bJtovidas that under cattain 

conai tion s the marris,09-ti e will be di 9801 ved - .ha~ev9r 

. t11B form of too mB.rria.e;e rnigh~ haVB oegn - and that thq 

wi~ewi 11 us' 9nti ~led to marry %3.io if ara so d3sire s. 

The conditione may be more or 1388 on the linea of those 

in cae,?8 d' mullity of' marriage, di ssolution of rr6.rriage 

and judic.ial s3fJaraticin'. It does not necessarily, me8.y\ 

.that thB provisions of jivorce ~ill be· frequently utilis9d 
0' 

8:jeci.all~'by the Hindu .j,'omen. '-rhie is at le-ast wh3.t ie 

SB9r..i ftom the Hindu '~'idows Remarriage ~ct. No st>8cial 

provi sion for rna.kiri6 H. marria.g9 voida.ble i s9ssentia.l. 

'roo di stil'lction b9t\5~envr)id and valda-tIe or inv':1.1id 

marriage as conteml--lated by the Hindu Code Bi 11 or t m 
Hindu !~arri8:ge and Divorc8 Bill should be avoided. Ttl;:) 

tJrovi sien 117.0 make imQot~ocy sufficient only for daclarinE 

9.. aarriat8' voidaUle is a.oaolutely rneaningla'sa. 

Judi oi al 8a ~ja.ra.t i oo·a.gai n do 8 S nat 

ul tiroat~l y serve any very 'u s:=Jftil purgo 8~ as it i B not 9n 

end in itself. - it i~simply a meane.roo Hindu Code Bill 

had ~o vro\' ide s·xt:ree sl Y that di 8801l,..&ioo couldoa had 

even afteriudtcial s~h;aration ha.d Oeen outainad first. 
~ - . c 

The wifs (Hind4) has alrea.dy ~ot sorre riht-hts in tue r'iature (9) .~, ~ 

f)f judicia.18el?~r~tinn. But judicial separation dose not 

di seal va tue marriage and hence· the ... 'ife cannot marry J:~xn 

again. ;,C ne husband dot3a not "raquirB any judicial separa­

tion for the vurfo~e of furtn:'lr !I!3.rri8.b''). So in this case 

~lso judicial e~pa.rati0n alon8will not ljltimately h:;;lp 

(8) 11~'e' thin k: tha~ there i 8 a cer~ain amount ~nfounded 

pre ji.HJi ce a.g&.i n st what i 8 U sv>a.ll y oall ~d pi a 09 -TIlI3 al 

legisla.tion •••••••• It Ie tJieca-meal cOI'!l.Qargd with too 

·totality f)f the ~awE but ·they may .013. :quite exhausti ve o' 

o • 

eo fa.r a,? that i!arti cular to lIi c or br311 ch of la.w i 8 

concern·ad. InK sUch a [)artial legi flation, ho~8var, 

oaramLst be taken to se.~ that it is. not·a misfit with 

th~ rest ')f tJha·law •••••• " .~ritt9n ataternantoi' 
I ' 
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the wife unlqsa she i8 absolved from th=Joblit;5ation of 
(10) 

marriage a fact which alone can 90ti tIe har to cliotract 

do fr'3sh ma.rria.ge if dgsired by her a.t a.ll. Judicial 

s9tJara.~ion in i LS91f alone will le~d to unnecas::'a.ry 

cornl.-1L:;a.tion unlAss the wife d99mB it a.s the C3nd. 

Thus it may be quito po sei bl~ 8110 'ldvi saole 

to ib::mdon tooS!? controv'erpial Bille and enact only onB 

la~~ 1ihich in apl:lro~-,ri9.te ca.seS may give ribb;~e to th~ Wife' 

t.o t:,3t rj·j of t r.e marri age-t i Q/ i.i than un de a1 ra.ble hu e band 

\'1i!hatav~rmay Os the reason, bo. it dideaae J bad char~ctar, 

cruel ty, crime or qi sag.reement in gar eral. T hi S m3.y tie done 

al so by a sui table amendment of t ffi 3r'eci 9..1 Ma.rri ag3 i\.ct 

of 1872. But tnere is no jUAtificati~n 8ither ~hy Hindus 

marrying u.nder· too S;.-·ecial Marriage Act· shoti.1G. be xax:I:1:n 

sevqred from the Hindu joint rami 1y or the (;oparcenary 

anc1 ·os. dt:)pri ved of tta advantages of adoption. 'fte 

.i!rovi sien 8 of the CJpecial Marriage Act do no ~ sari auely 

interfere' ~i th the Hindu eocietyae it i 8 not the gen!3ral 

lav. ,rf the '~hol~ communi ty of the Hindus. rhe St;>9ci 301 

Marri·a.ge bi 11 has Deen ri6~ltl y madA sImply permi ssi VA and 

not compulsorily afld uniformly applicable to all communit­

ias iO India. 

It. C08f not require any great rBflqction 
, , 

to understand that soCial reforms ocmr.ot and 8noulrj not be 

9nforc8d uLJon a. community by a ccmt-ulsory 199ielation in 

as ruch as leEi r.lation .i a not the fit ~ in s-t.rurneot of 

social !"afcr!"L 0XC8i!}.t to a. very reetri cted Qxtl3nc,. T '00 

changee should always corre· from within following a process 

of na~ural BVrllution; they should, O'3ver b~ impo sFlc1 by 
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extgrnal authori ty. The [olden rule thus should be to 

hasten slowly according to eociA.l needa and adjustment s. 

Over and aDOV!3 the general criticisms levAllsC'3 8.£ainet the 

ohard.ct9r a.n.d, BCOf:ie of the Hindu Code Bill3nd noe of its 

fraerrel'l"0S the Hindu Marriag8 Mel DI voroo Bill t there are 

man y po in t s in de. tai 1 f-l 1IJhi ch ara e~! i eent 1 y qu i te tmBDi:HUIl 

unS3..tisi'actorv. Refer9nce ma.y 'be made in this connem..ion 
. , (11) , 
to tnetim9 limit for presenting petition for dissolution a 

marriage" on" the ,ground of ~a.cy or ~~~cy of any of the 

b'artiesor the doctrine of I'fa.ir trial" in marriage. ~gain 

as os'tw8en tLI8 'Hindu Code Bill and tne Hindu ,Marriage and 

,Di varc? Bill, it must De 8aid that the latter evinces some 

in stan C8 S nf batter, draft ernan shi p. 'f hu 8 the tround B of 

mullity for a sacramental or civil marriage of the former 

bill have been enumerated also 9.S' tha grounds of di 8!:"olution 

of marriage a(JGo-rding to the latter Bill; the provi aion for 

making a marriage valid oy suosequent registr9.tion thou£h it 

~as withinprohibitad sapind~r8lation8hip has been rightly .. " 

(11) ,~CC(]rCiing to the Hindu Code Bill It was three years; 

,but according to the Hinqu Marri age an d Di Vorce Bi 11 it 

. h9.soeen ;~duced" to one year. But there is hardly any 

,justification for this time limit ~t all. For onoe the 

" .' 

. , 
time limit,"axpires - oonecioualy or unconsciously - t·nl3 

~oeition of ,to03 A£B,riaved party will De d9cidedly ~ore3. 

In that .casa it wil'l f'rov9 a ~x ferpetual dieability to 

ta.~e My effecti V9 legal step what Bo~ver in future. 

(12) Three yea.1:,~s as 8.; !.Jeriod forf8..ir trial for a marria.ga 

will atrmce appear to be:! too long. Specially this Iftill 

oooflict lIith the right to have disfv)lutior"i of rn~rri~ge 

after only tw,," YBars nf judicial separat.ion which does 

not requi re dl1 V tim ra stri ct i on. ' 

I 
•• - .! .... - .~ .• 
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d~l-=lt9d irNuthA Hindu Harriage and Divorce till1 which 

alEo providAs, fQll()'hint too ~nblis·n Law, tt1a.t no 

adiudication of court. will Os n9CeS[iary for the d'3 c18.rati 0 I 
" 

of the nullity of a void marriage. In view of the intro­

duction of the Sfi9cial Marri8f:9 bill all referencas to 

oi viI marriB.,tB have oeqndsleted from the Hindu Marriage 
w1.U~ 

and Di v o-r C9 HilI - whi en ~ b=;_ referred to a Jo int 

;",e19ct Committe·" of' both Houses. 

Rsgar'ii ng th3 Hindu ~arriage an d Di vor C9 oil 

~hich was the first fragment of too "lapsed Hindu Code" the 

L::LW Mini Bter sa.id in th9 Coun oi 1 ()f Statat nat from the • 

opinions racei v,qa during its cirolllJ.:tti'1n, there a;;,psa.r8d 

to t3 a. l''irge rrBasure of support for it. FiftBan St:3.ta 

Governments had gi veo £eneral ~mpQort while Bi£ht had 

ezpre ased no 0 tJin ion U'p. and Bi har ware·f or pr",v9r.ti 1)0 ()f 

Polyg3ll'q blt did nct want introduction of divorce in the 

1 egi el a.t ion. !1. BSa.!Il an d A j010r :ixoclll said that the t i fig was 

rot riya fnr thg unoertaking of the measure. The L3.w 

Minieter fUrther oiJssrvadthat while auolisl~ing caete 

restrictions, enforcir.g monogamy and providing for divorce, 

th~ IIAasuri3 t:,0.V9 Hindu too liberty to lead tha l\.ind of life 

limen t.hAy V\i~hAd to live without infringing the similar 

Ii Derty 01 L~ose ~'~ho prafgrrBd to adhere to orthodoX' ~\ays. 

Di vorce wae r.o inrovation ae therg were several Hindu 
(13) 

Cornmun itie s ~onLe whom there was eu stomary 11 Vorce. 
--_______ ---------.----~l~; _____________________________ __ 

(13) It r.f:l.s yet to U8 88en what fhlA}l8 'Nill be ultimately 

gi V8n to the Hin du Marri age an d Di vorce 3i 11 and the 

SV~cia.l Marriage8ill oy tr~"3 Indian Le[islatura. 

~imilar ia the casF.l with the ~icticial Reforms pro!;-,oeed 

by Dr. hat ju • 


