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the sale of conviots would fetch conﬁg?ranle sum to
asugment the ravenue. It was also provided that in all suits
regarding inneritance, marriages, caste and other religious
usages or institutions, ths 1laws of the Quran will
invariably be adhsred to inrespect of Mahomedana and the
laws of the Shaster will be strictly followed with respect
to the Hindus. On these occasions again, the Maulaviee and
the Pandite were to attend and expound the law. The custom
of consulting Muftis and Pandits existed from an early
period of Muslim rule; this practice was adopted by the
British rulers alss. In 1805, the Hindu and Mahomedan law
Officera were coreated Ssdar Aming by virtue of their
offices. The institution of employing Pandite as official
roferees in helping the sxposition of the Sanskritic law
wag abolished in the year 1868. The interference of the
British rulers with tm/mgvzivn law wae steadily
in the increase and their attitude c?%ﬁg be clearly under-
ptood from the following general provision.

"There in any suit or proceeding it is
necesssry for any court under this Act Lo decide any
question regarding sucesasion, inhsritance, marrisge or
cagte or any religious usages or institutions, ths Mahomed=
ans iaw where the partiea are Mohamedans and the Hindu law
in cases where the parties are Hindua shall from the rule of
dGecision except in so far as such law has, Dy legislative
enactment been altered or avolished. In casss not provided
for by the former part of this section or by any other law
for the time oeing in force, the court shall act according

to justice equify and good consoience®.

gsome Muslim rulers including Jahangir who aleoc had a
tox tied with a chain of gold frem the Eiaoe up to the
street wherein people could easily lodge their complaint
without delay or harassment.

(13)The Regulations of the 21at Auguet, 1772,

(14) Section 24 of Aot VI of 1871,
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The substative law of the Uriminal ocou-
rta also continued mainly to be }wto-duslim in character,
gtill there were many modificationa(£2§ference may be
made to some of them. Slavery wag avolished, Thzl'rgga.hine
could no longer claim exemption frem Capital punishment.,
The punishment of tashhir or carrying a dselinquent through
the towm on anx ase with his face blackened was avoliehed
by Aot II of 1B49. %E$)u&e of the Kera or scourge was
forbidden and the rattan substituted rxikk therefor by
gection 4 of Regulation III of 1B825. Females were exempted
from flogging by section 3 of the eam Regulatien. The
relationa of murdered man were debarred from pardoning the
offender eince 1790, "It was also enacted that the doctrine
ot Yusuf and Mahomed should be follewed without the
distinetion of Abu Hanifa or other words that theintertion
of the criminal either evidently or fairly inferritle from
the nature and cirocumstances of the case and not the
manner or instrument of perpetration except as evidence of
o?lé?tent ahould conebitute ths rule for determining the
punishment® . According to Abu Hanifa it wasm murder to
kill a child cuttingits throat with a knife or any other
lethal weapon, but it was no murder to kill it by holding
its head under water until it wae suffoocated., The profess-
ional miacreants atonce saw the distinction and thay could
act accordingly to avoid the consequence of lagal murders.
The punishment by mutilation wag abolished in 1791.

-

(16) 3 and 4 W, IV, Cap, 85, Section 88 and Aat V of 1843

(16) Section 15, Regulation IVII of 1817,

(17) In 1787 there was aome change in the eystem of
administration of juetice in pursuance of instructe
fona brought out by Lord Cornwallia. The Magiatrate
wag empowered to intliot ocorperal punishment not
exceeding 15 rattans and imprisonment not exceeding
15 days in peatty offences. This was the first direct
exeroiss of oriminal jurisdiction by Burepean funct.

ionarisse in the Mufassil.
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Fourtesn yeara® imprieonment with hard labour wase
substituted for the loss of two limbe and seven yearas®
imprisonment for the loss of one., The sacrifice of
ohildren at ses we.e prohibited oy Regulation VI of 1802,
The posts of 1aw officers who expounded the Mahomedan
lam wers abolished by Act I of 1864,

3, HIXIEANZX DIFFERENT ORGANS THROUGH WHICH HE
HINDU LAW WAS INFLUBNCED DURING [HE BRITISH
PERIOD:

As it has been noticed abova, after the

assumption of the Dawani, the Government of “ast India
Company adoptsd the policy of avaslute non-interfdresnce

alt the outsel; bul being diseatisfied with thes mode of
administering justice, the Government begal-to intarfars,
In that cass also ths amount of influence or interference
was minimum. But with the growing neods of the people and
similarly the growing confidencs in the Governmenti mora
and mors interference was nacessary and actually resorted
to by the British Government, A sort of uncertainty and
gonfusion prevailed for sometims after the assumption of
the Dewani, This state of things practically utegan much
earlier during the declining years of the Mughal empire.
The Zemindare, farmers and other ravenue officera assumed
a(gg;aer for which no provision was made by ths laws of the
laz(xd. The result of this state of things was best describ-

20)
ed thuas:

- i e

(18) Field, Introduction to the Regulation of the Bangal
Code, P. 177,

(19) Mr. Shore admits that he cannot trace any delagation
or investment of powsr for the trial of delinquents
and the infliotion of punishment upon them. If it
wad avor exercised it muat have been considered eiw
ther as an sncroachment on the royal prerogative or

to have existed by sufferance, Mr. Grant considers

that a Zemindar's Yaxt sanad® conterred an infsrier
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*The subjects of the Mughal empire
darived little probaction or security from any of these
courts; and in general though forums of judicaturs were
agtablished and pressrved the despotic principle of the
Government rendered thsm the instruments of power rather
than of justicenot only unavailing te protect the people
but often the means of the most gre®vious oppresaion
under the cloak of judicial charact?gb

It is also clsar from the same source
that the administration of justice during the vigour of
the ancient constitution was liabls to zreat abuss and
oppreaaion, that the judges generalliy lay under the
intluence of interset and often under that of corruption;
and that the interposition of Government from motives of
favour and dksfavour was another freguent cause of the
perversion of justice. "In a latter from ths rresident
and Counoil of Fort William of 3rd November, 1773, it was
rightly st.at.e?zg?at the regular course of justios was
evargwhners suspended; but everyman axerciseed it ?tzag)had
the powsr of compelling othsrs to summit to his decision,
The Zemindars wers protibited by eection 66 of the Regu-
lation VII of 1793 under penalty of fins from taxing
oogniance of or interfering in matters of causes coming
within the jurisdiction of the courts. The initial uxdam-
EXEBXEEXY uncertaintiss and confusion wers gradually
eliminated from the administration and ultimately the

judiecial authority similar to that of an English
juastice of the poace.

(20) The Yeventh meport of the Committes of Secrecy.
(21) Ivid.

(22) Governor Verelset in hig instructions to hbs suparvise
ors in 1770 dascribed evary decision of the Mahomedan

aubhoritias as corrupt bargain with the highest wktdm
hidder-

(23) Speaking more specially of the Upper Provinces the
Barl of Molra wrote thus in 1815, "The former systam
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British rulers introduced more and mors systematic and
elatorate rules of procedure for ths administration of
justics. After the consolidation of the British rule in
India tne British administrative rules were also intro-
duced with ths result that the native machinery with its
pitfalbs had to coms to an end. But the introduction of

the new system and the neossesary raplacsment of the old

one wers almost imperceptible as they followed the path

of the least resistence. reople at large oould hardly

feel the traneition and were etruck uvy the wethods and
systems brought in the train of the British rule. There
wa8 rapid progress on 2all gides, The slavorate EBnglish
legal procedure was introduced; Law Reports began to be
publishad; respsct for precadsnts grew and on ths whole
for the time being the people ceased to think atout ths
demeritsa of the system that wae introduced by the british
rulers, Legal profession was greatly responsible for tha
allround aldvarssment of Las aecunbry inks the wake of
Wostern education and civilieation. f'hat wae not, howsver,
an unmixed mx Oleasing for the civilisation of our owm
country. Edmind bruke in hie famour speechse on America
rightly characterised law ae the first and the nobleet of
human sciences. The study of law again according to him was
regarded as one of the moat important conditions responzib.
le for the American independence. It playa¢ the same part
in India also., VYith a galaxy ~f Indiap lawyers and jurists,
the advancement of ths country in general and the develop-
ment of the moawkrxy Hindu la% in particular wag greatly

aceelerated. Tha Hindu law which was so long reserved for

laft entirely at the diecretion of the Amils, the lives
and propertieg of all the population of their several
jurisdiction. Thers was only an appeal to the immediate
soveraign of the stabte and he was generally inaccessi-
tle.
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the study of the Brahmin-Yandite was now open to be studied
critically vy Bastern as well as Vestern acholare. This
critigal study of Sangkrit literature in general and Hindu
la® in particular meant a great impetus for the develop-
ment of Hinduk law. I'he official roferees of courss hslped
tre Bnglieh judges upto 1868 but with the appoiniment of
Indian judges and Buropean judges who had in the meantime
the advantagex of studying Hindu law treatises for them-
selves and through translation the study and scrubiny of
Hindu law became independent of thsfandits. The legal
profession aleo flourished a good deal . Jhe lawysrs gensrally
became the leaders of thoughte and the socieby. kheir
position and influence in the society began to grow mora an(
mors. Lhe assurance of the British rulers that the personal
system of Indian laws would not 0e interfered with, was
aleo greably responsible for the revival of Sanskrit learn.
ing including the stuay of Hindu law with refsrence to the
origiral texts. ¥ith the growth of the Xwgkxg legal profess.
ion there was not only a concomitant impetus in the study of
Hindu law, butat the same time there were many law journals
and Reports which bpegan to publish the decieionse and the
argumenta of the authoritative tribunalas which ssrved a
vory wholesocme purpose in the shape of precedents. Leghl
precedents were regarded as highly important and Gue resp.
a0t Degan to be shown to them.In a senss this reapsct for
precedente was able to introduce a sort of eystem and
method in the judicial adminietration of the country.lhe
introduction of the foreign legal procedure replaced and
replenished the local procedure which even if it origirally
had any system or aanctit{rzzgpeleealy deteriorated and

resulted in chaoa and confusion, The foreign procedurs,

o

(24) See ths interrogatoriea from Government totm Provincial
court of Appeal and circuit at Murshidavad, received
in a letter from the Secretary to the Judicial Deptt.,
dated 29 h Ootousr, 1801 with answere thsreto as
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(25)
generally speaxing, was as elaborabted as it was costly

for the people of the ocoutry.

4, THE NATURE Ok THE LEGAL PROCEDURE AS INIRODUCED
BY 'H8 BRIMIoH ADMINISTRATIVE MACHINERY :

(25)a.
K In ancient and medi®val Indian society

the machinery for the administration of law was quite

submitted by the said court. (Appendix to the Fifth
Report from ths Select Committee % on the Affairs of
tho East India Company, P. 384.).

Interrogatory 15ececeesccceses Hae the moral
charaoter of the inhavitants in general improved or
obhervise by the system satablished by the British
Government for the administration of the laws and for
the conduct of the internal administration of the
oofﬁ;ry?

Angwer 15¢secessscese It dosa not strike us that the
gystem establiahed Dy the British Governmwent for the
administration of the laws and for the conduct of ths
invernal administration of the coutry can B&¥Z have
any influence on the moral character of the inhabitanta
in general either by way of imprevement or otherwise.
Interry 16. Are you of opinion that the inhabitants in
general under your jurisdiction congider their private

rights and property to be sscured by the Goverrment?

(IR AR AR NR NN N

Ange 164sesessencees A quastion arisee whether thie
very sscurity and the ease with which they can proesscu-
te the first exeoutive oificers of Government may not
induce a contemptof the Government itself. Individuale
have now no other modee of encroaching on one another's
rights axceplt by haraesing one another through the
forms of law in our civil and criminal courtas and of
thia weapon of revenge, thsy seem to maks a free use.
(25)Ivid P, 382,
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gimples. The casss both civil and coriminal were often

tried personally by the kings or the judges on receipt of
juristio instructions from ths experts or thes Pandits,

There wag hardly any engagemsnt of lawyers to plead on
behalf of the partiss. The 1law of evidencs also was

Interry 7. Has litigation been chacked by the estab-
1ishment of the fsas paid to Government on ths insti-
tutions of suibse, of the fees paid to the Vakils, of
of the faes paid on exhibits in the courts of judica-
ture and of the stamp duties? Do you oonsider these
gevaral chajrgeas attending tha insetitution of law
suits to be too considerable or otherwise?

Ans, 7. The incroaged expenss of law suits has naver
been found to cheok litigiousmesa. On ths contrary

it has been genarally observed that litigiousness is
engouraged tharaby, in the = hops that the certainty
of expanse added to the uncertainty of the result
wight, deber partise from defanding, sven just % righte
eseeassssress %0 cortainly oonsider thess several
cghargesa attanding the ingbitutionxm of 1aw suits to be
sufficiently heavy in all cases; In small suits toe

considerable,

(25a)Ibiq, P. 589,

Intsrrary 38, Are you of opinion that the Mahomedan
Crimina]l law with the alternation of that law mads

by the British Government is administersd with too
michlenity or too much ssverity; and what do you supp-
ogs to be the conssquencss produced by the operation of
the spirit in whioh criminal law is in your opinien
administarsd?

Ang. 38. VUe are of opinion that fromkx the discretion-
ary mods in which the Mahomdean Uriminal law (with the
alterpations of that law, mace by tha British Govt.,)
is adminisatered, the administrabtion of it admits both

too much lenity and too much severity ~- at any rate
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quite simpla. Tnere could not be any lengthy cross-
Bxamination by any lawyer except the most mx searching

and relavant questions put by the king or the judge him=
salf to arrive at the correct decision. The modsrn system
of judicial administration has beenrecsived from the
British rulers consaquent on their the then domination
over us. Thers ars undoubtedly some very beneficial
principles of the highest importancs, neverthelsss axd the
introduction #f the very procedurs and thoss principles
into India has given rise to unnecessary details and
complications resulting in unusual delay and in many

cases8 even ultimate failurs of justice at snormous costa
and troublea on the parts of the X¥x litigants concerned.
The different complicated stages in litigabion and repsatec
adjournment 8 have Ueen olearly respongible for occasioning
rooms for corruption and bribery. Sometimes efforis are
directed at correction but without any encouraging result.
Now it is almost an accepted condition and an open secret
that corruption is a necessary concomitant of courts and
court aifairs. A spirit of frustration, 8o to may, prevaile
everywhere. The various kinds of paymente to most of the
court amployesas of the pressnt day has besn too well-
known to evorybody who has had ever anything to do with
court business to requirs any relteration. Another instrucs

tive analogy is furnished by the Control system which as

S

of too much uncertainty. An offsence which to one law
officer may appear sufficiently punished by a month's
imprisonment shall from another law officer incur a
sentence of three or more years. Even in the heinous
crime of gang robbery our records will show sometimes
a sontence of iwo years confinement and sometimes a
sentence of 14 years transportation. The conssqusnces
which we suppossd to bDe producsd by the operabion of
thig spirit in which tue Criminal law is in our opinion

administered are contempt of the law iteelf.
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a8 ths legaoy of the second World War has supplied anothar
fruitful source of corruption. The more atringent the
rules and ths more deterrent Lhegg punishment, the greatsr
the amount of bribesand ths more frequent ars the occasion?
for offering them. In these dayas of inflation the oribe-
givera do not mind to pay the bribe axdxkhkzymrxaxfxaaxas’

X ¥ g provided they can have the

necessary permit or the Gesired commodity. Henos it is

usually 8een that thers is no dearth of goods for those

who can approach the proper quartsre in the appropriate
manner. It is, however, not heredy meant that Covernment s
connive at thess practices. This is clearly farthest from
their intention. As & matter of fact all Governments are
trying their level best to check thia corruption srel
bribery creating Ante-Corruption department snd by employ-
ing police of the Special Intelligence Branch, This is 2
pardonabls diversion only to illustrate the point that the
more complicated the acministrative machinery the greater
is found to be the scope for corruplion. Ths administration
of both civil and criminal lawa ofifers concraste cases of
gorruption and illepractices -~ at avery suvage of the
litigation. But in a criminal case there is a greater scope
for corruption and extorticn specially where ths accussd
peredong are liable to be sent to Hajat or to be sentenced
to imprisonment. It doses nob recuire much reflection tosee
that the introduction of the elaborate legal procedure of

England into India wae actually unsuitable to a degree.
5. THE MOor TM-ORTANT IN SERURENTS RESSON SIBLE FOR

[HE DE VELOAENT OF HINDU LAW DURING LHE
BRIV IGH PERIQD:

Legislation and adjudication were the two
moat conapicuous insuruments that were vitally responsille

for the steady and systematic development of Hindu law
during the British rule particularly from the latter part
of the 19th century. Evary piece of Xaxkk legislation was

more T® or less subjeot to orivticiam and protest by one
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seclion of the public whereas it was supported by
apother section of it. Thal some of these lEgisialions
wore unmixed blessings for the country goes without
gaying now, As for instance, the Satirites (the practice
of burning widows with their dead husbands), the custom
of throwing children into the Ganges or ths seas and the
institution of &lavery were rightly abolished by ths
british rulers through the help of legislabion. Bven in
thess cases also the agitation was not inconsiderable
againgt the passing of the relevant Acts. It is, howev-
sr, more or leas true that in every case of similar
legislation the foreign administrators were supported by
a strong and considerable sechtion of the public, Regard.
ing some other legislative Acts it might be said that
their enactments were rather debatable on prineiples.

In any ocase, the shrews( Iamuikm legislators &id not
undertaks any enactment which was not bhacksd by atleast
a large esction of the public. The question ofx adjudica=
tion was somewhat different. The changes that were
brought by adjudication were not open and explicit as the
changes introduced by kugkk legislabtion. The changes
resulting from adjudication could not at once attract the
notice of the lay public on acoount of their highly
technical character and the most scholaetic nature of
their discuesion. Some adjudication also gave riss to
public opinion and public criticism which could nol be
altogethar lgnored or bruehed aside by the foreign
administration. Yhether the changes brought about by the
British rulers in the shape of legislative Acts and
decided cases were exclusively good or bad or mixed for
te Hindus is a question which cannot be fully answered
by jurisprudence alone. A correct anewer will depend on
the religious, social and cultural sentiments of the
people. Nevertheleass it can be obsgerved in the most
general way that the changes in the ephsre of both

legislation and adjudication were more or less in the

light~of\tha needs and dementde ot the sooiaty-as it
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light of the needa and demands of the society as it
happened to assume a somewhat miXed character on account
of its contact specially with the Western education and
the Tastorn civilisstion from the BSuiAnieg of the 18th
century. In thie context we shall discuss some of the
most important pieces of legislationz and some principles
or legal topics that have besen adjudicated upon by the
courts under the British administration of Hindu Law
noticing at the same time the net effact produced on the
entire system of Hindu Law. A8 regards the ultimate
consdsquences produced on Hindu Law both legiblation and
adjudication played almost analogous parts -- subject kax
of couree to ths expresa and implied character of ushera
ing the changes into the society.

6. THE CAS'E DISABILILIES REMO VAL ACL} 1850 AND
LHB NAr]VE CONVERLS' MARRIAGE DISSOLUTION
ACT , 18663
Bofors the passing of the Casbte Disabili-
tise Removal Act which is also knowm as the Freedom of

Religion Act, according to Hindu Law and usage if a Hindu
renouncad his religion or was sxcluded from the commnion
of that religion or was deprived of oaste, such samuxix
renunciation, exclugion or deprivation would entail a
forfaiture of his rights and propertiss. But after the
pasaing of the Freadom of Raligion Act those consequences
caa?i9 to bs enforced as law in the courts of British
India. Though by the Fresdom of Religion Act a Hindu does
not loss any propristory right on account of the simple
conversion, yet he ceassse to be a member of the joint
family and becomes an oubcaste. Generally speaking he ise
to be governed by the rules of the newly embraced faith,
A Hindu, for instance, after embracing the Islam or

Christianity will be governed by the Mahomadan or the

(1) Kmunnilal v Govind Krishna (1911), 33 All. 3563
Chedambaram V Ma Nyein Me (1926) 6 Rang. 243,
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Bnglish lawa; bub inca.aaa(gs‘ egbablished customs, hs may
ba governed by his former lawas, By a mere conversion, a
Hindu cannot avoid his civil liabilities or obligations,
A Hindu, for instance, by ths mers act of hie converaion
cannot have his fxmmxx former marriage diesolved ®ithout
the necsssary lagal proceadings under the ¥ Act EEE L

of 1866 (The XXXX Native Converts' Marriage Dissolution
Act) . If mithout dissolving the former marrisge a Hindu
convart to. Christianity marries again, his second marriage
wil](sfe beld x invalid. It has also besn neld in a Madras
'case bthat the children of a Uhristisn woman by a Hindu
hugband will not be governed by Hindu law though they may
have Desn Wrought up as Hindua. As regarda inheritance and
succession, the children of Hindu woman by Buropeans are
to pe governad by Indian Succeasion Act. In other matters
they will bDe govarned by Hindu law if they follow the
Hindu menners and customa; Bubt if they are Buropesnieed in
all respects and for all purpossse, they will cease to be
governed by Hindu 1aw. In such casss thay will oe governed
by justice, squity and good consocisnce. The Freedom of
fleligion Act as its vary name impliss was pasassd to
.encourage freedom of religious conviction basad on the
accepted principlas of tolsrance and non-intaerfersence with
religious affairs. This ot #as a necessity when there
wors many oa898 of conversion apecially into Christianity
a8 bhe remult of ths new contact vetwesn ths Christian
roligion on the one hand and the Hindu religion on the
other. The other Act, viz., the Native Converts® Diesolu-
tion of Marriage Act was deemed necessary as a corollary

to or appendix of tha Freedom of Religion Act in order to

(2) Avraham V Abraham. 9 M,I, A. 195,
(3} Rahmed Bibi V Rookya Bibi; The Government of Bombay
V Ganga; A of Madras V Anandacari,.
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supply the procedural provision for giving full effect

to the Frasdom of Relizion Act in all its conssquences.

7. THE HINDU UIDOWS REMARRIAGE ALT ,1856:

The naxt important legislative snact-
ment for our purpose is the Hindu Widows Remarriage Act
of 1856 ~- which legalised the remarriage of Hindu widowe
in certain cases. As regards widow remarriags, Hindu
lam presenta a very faitWful hietory. The institution of
wido® remarriage sesms o ha%z baen as old as, if not
older than the Rigveda, One rie of the Rigveda when
tranglated rune tius:- | :

"Lot the widows without subjecting bhomeslvas®

to the tortures by united with husbands of

their own choiee",
But after the Vedas, that is, ab the tims of the Smritis,
the practics of widow remarriage was generally discarded
until it was again revivad as the result of the agitation
of the graat-souled lshwer Chendra Jidyasagar which was
eventually followed by the above legislalive enactment.

A under Caliin Uatumilames - Band- fofon 1o Pary o WS aed, iPniendys
The sald Act has now legalised widow remarriages were
prevalant only among certain classes of peopls of oertain
localitisss The credit of legalising widow remarriages
axug ahould be whqlly given to the unressrved activities
of the late Vidyasagar who had to leave no stonss unbure
ned for removing the distress of the Hindu widows. Thus
thres distinct stages can e clearly marksd in the
evolubion of the inetitution of widow remarriage in Hindu
lavie In the firet stage, that is, in the Rigvedic period
Widow remarriages wsre in vogues; in the sscord stage,
that is, at the time of the Dharmae'mstras, the institu-
tion seema to have somehow disappeared; But inspite of
Lhis disappearance the ghoat of the institution could
still be traced partly in the eystem of Nivoga and

(4) Rigveda, L, 18, 7.
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paxky partly in the sanction of Manu given to the

younger brother to marry the bride who was betrothed to
his elder brother after the death of the latter before

the celebration of the marriage. dowsver, from the
practical standpoint the custom of widow remarriage becames
almoet obsolete at the time of the omritis. Hanece it was
advocated in the S@ritis that the remarriage of widows
wore not sanctionad by ths sages. Manu for instance, says
that in the vVedas, there was no provision for the remarri.
ages of widows. The conservative instinct against widow
remarriage wag so much confirmed that during the period
subsequent to those of the Dharmas'3stras all were under
the impresaion that ths institution of widow remarrisage
was really against the injunctions of the STstras. It is
only for this reason that the late Vidyassgar had to face
go vehement an opposition from all quarters., Bub ths
tendency of the modern society, particularly the advanced
goction of it ~= igngg encourage & widow remarriage.
Specially tbe gi}lAuitbout any pleasure of married life on
account of no fault which is their own have at length
attracted the attention of the society to their distress.
The acciety also has been taught to become tolerant little
ty little of these so-called irregularities, Various
attempts are being made to ameliorate the condition of the
Hindu widows. Thue the Sarda Act has indirectly checked the
muitiplicaticn of girl widows. The Hindu womens' right to
Property Act also had distinctly improved the lot of the
Hindu widows.

8, Acl III Ok 1872, ACT XXX OF 1923 AND THE
ARYA VARRIAGHM VALIDATION AT XIX OF 1937,

In Ingia, law and religion are almost
inssparably connected. Hindu la® does not usually tolsrate
intercaste marriace though such marriages seem to hava been
.recognised by the Dharmasutras and the Dharmas'astras.

From this aversion to intercaste marriages it is apparent a

to what would be the logically consiatent attitude of Hinay
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law bowards marriages betwsen parties professing dkmamik
different religicn., As they could not foresee or anticip-
ate the present complexity of the Hindu acciety in
connsction with varities of people adhering to difierent
raligions, the makers of the ancient Hindu sastras hardly
made any provision of rulse explicit or implicit for the
marriage of partiee belonging to differsnt religious faith
The few provisions that we come across at present in Hindu
law are mainly atatubory lawe passsd during the Brit‘iﬁ'
administration of the country. Thus by the Act III of 1872
parties belonging to different religious sohools may ixkam
intermarry provided that thsy declars themeelves to be
neither Hindus, nor ¥ahomedans nor Christisne and alsc thal
those marriages are Guly registered. Again by Act IIX of
1923 which is known as Dr. Gour's Bill, %he Hindus can
marry even without osasing to be Hindus. If the marriage i
celeurated under this Act, a Hindu will be considered to
be separated from hias coparseners and will be governed by
the Indian Succession Act so far as succsssion sxixwikX
2x is concerned. This is after all a curious position.
Though he is legally recognised as a Hindu, the Hindu law
of inheritance, adoption, succession and tha joint family
system would not apply to him. In the contemplation of
law at lsast there 18 no change of faith in this case. The
Arya Marriage Validation Act also bas provided by section
2 that “notwithstanding any provision of Hindu La® usage

~ or oustom bo the ocontrary no marriage coniracted whethsr
before or xztkzm after the commencement of this Act batwsen
two persons Deing at the time of marriage Arys Samajists
shall be invalid or ashall bBe deemed to have invalid by
reagon only of the fact that the parties at any time
belonged to different castes or different mmimx suboastes

n——

(4a)For the recent dsvelopment of the Speoieil _Marria.ge
Aot, Vide Supra,Chapter IV, ‘
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of Hindus or that aithar both of tha parties at any tima
before ths marriage oelonged to a religion othar than
Hinduism",
9, ACT XXI OF 1870 (HINDU WILLS); ACT V OF 1881
ARD THE INDIAN SUCUESSION ACT,

¥ills wore originally unknowm to Hindu law
80 mich so that no synonym for will was to be found in the
mholea of Sanskrit literaturs. But decided cases and
lagialabtion have besn ultimately rssponsible for having
brought into axistence the inatitution of wille in all ite
aspects, This is an apt illustration whars some matsrial
and helpful innovation was made for Hindu law during ths
British rule by means of adj%g§cation and legislation, The
obsarvation of the Privy Council regarding the introduction
of wills in Hindu law is very instructive: "It is too late
to contend that bescauss the ancient Hindu treabises make
no mention of willse, a Hindu cannot m-aks a testamentary
disposition of his propsriy. Decidad cassa, too nam?g?us
to be now queationed, have detsrmined that the testameniry
powar exiats and may ve sxercised al lsast within the
limits which the law praescribes tn alianation by gift

inter vivos".

10. TH1 IthgN M‘JORILY AUP. 18753 QHQ

MuNT) ACT, 1928; THR HINDU WOMEN 'S RIGHT
IQ PROPIRIY AUT (XVIII OF 1937)

Tha firab Act referred to above fixes the age
of majority on the ocomplation of the 18th year and it

applies to the Hindus exespt in mattera of marriage, divor-

¢a and adoption. The second act refarred to above applies

(5) Bear rertab V Rajonder Partadb (1867), 12 M.I.A,.137.

(6) ses Ante.
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to Hindus only when a guardian has got to be appointed
by the court. The last thres Acts apply to cases whare
some important modificalions have been made of tha ganseral
provigiong to bs found in the original Hindu law. The
Hindu Inheritance (Removal of Cisanilitisa) Act, 1928 haa
removed certain disabilitias which according to the
textual proyision of Hindu law excludad a number of
Hindus from inheritancs and from a shars on partition.
The Hindu Law of Inheritance (Amendment) Act aleo has
macde gcme important modifications onthe order of success-
ion in original Hindu Law, Thus according to ths provigion
of this Act the son's daughter, the daughter's daughter,
the sister and the sister®s son have been racognised as
heira next aiter the fathsr's father and before the
father's brothars. The Act IVIII of 1937 whioh came into
fores on the 1dth of April, 1937 provides for many now
righta on the parts of widows "striking abt ths very root
of the Mitaksara® The so called perpetual disability of
%omen al so h;s beenx rightly ignored. The topics covered
by the abovs statules have gol to be undsrstood subject
to the provisions made by them. Ag a matter of fact this i
true of the whole of Hindu Law which was never recognisead
a8 such by the British Indian courts wxhich were, howsver,
autbhorissed 4o apply the Hindu law to the Hindus only on
account of some spscial provisiona made by the statutes of
rarliament, and by Imperial and Provincial legisiation.
Throughout the Britieh India questions regarding marriage
inheritance, succession and religious custéms and usages
are to be governed by Hindu law except in 8o far as thay
have bean altered or modifisd by ths lagislature. Beaidss
thers are some other mattsers of Hindu Law which are gover-
ned by either expross legidation or by justice, squity and
good consciance,
11, THE TRAMSFTR OF PROPERTY AUT, 1882 AS AMTNDID
BY avrs XX OF 1929; BHE INDIAN CONIRACT ALCT;
THZ INDIAN EVTDENCEVAUE; THE INDIAN PsEMAL CODE

AMD PHS_SIVIL AMD CRIYIN
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The above Acts form a group of legislative
enactments whereby the British administrators in India
wanted to introduce and promulgate a body of laws which
could be applisd in common to all the inhabitanis of ithe
gountry conaiabing of dindus and Muslims along with
othsre ignoring and over riding ths proviesions that might
have besn made 0y the parsonal systems of Hindu and Muslim
lawa. The intention of and the policy for introduocing such
com?gg prirciples and procedure of law have bsen alreagy
discucsad. The Transefer of Property Act of 1882 as
amonded by act XX of 1929 supereedes the whols of pure
Hindu law in relation to tranafér of propsrty excepting
cortain mablers contained in asction 129 of the said Act.
By the Bransfer of Property (Amendment) Supplementary Aot
LI of 1329, the Madraas Acte of 1914 and 1921 and the
Hindu Pigposition of ‘roperty Act, 1916 relating to
tranefers and beguests made in favour of unborn persons
have been considerably and materially amended.

12, CHILD MARRIAGE RESTRAINT ACT XIX, OF 19293

Thie Act also greatly modifisd the origing
provisions of the purs Hindu Law. Thers was never any
minimum age limit, for the marriage of boys and girls
according to the provisions of the original Hindu law. But
¢hild marriage or rather early marriage were gensrally
advocated and encouraged. At the same time in xampxEk
recent times there was also a tendency among the educated
and advanced people for celebrating late marrisges giving
reasgonable opportunity for the phyéical and educational

developments of the partiee. According to soms of the

(7) The Hindu law of contract has been superseded by the
Indian Contract Act. But ths law of Tamtupat has not
been fully abolished. It is still racognised in the
Bombay Presidency and the Presidency town of Caloutta.

(8) Ses Ante, Chapter X,
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fages, aarly marriages were ac much encouraged that

girls were recommended to be given in marriage even when
they would run about naked. It was also regarded as a sin
on the parts of the parsnte and guardians to allow their
daughters to remaln unmarried evan(%gter the attainment

of pubsrty. From several other provisions it was clsarly
indicated that early marriage was regardsd as wholesome
aceording to the ﬁgetraa and the Ststric laws. Hence the
Child Marriage Restraint Act to a very great-axtent went
against the general spirit of the orthocox Hindu concapti-
on of marriage laws, Naturally, thersafore, there were much
agltabion and oritiecism even against the Child Marriegs
Resgtraint Act. Barly marriage within some reasonable
limite might have soms recommendations of its oW but

A thald mannings Cam Ly we masna Lo

extreme forms of, MMMM aupporbede.
13, HINDU GAINS OF LBARNING ACT (XXX OF 1930):

Before the pagsing of the Hindu Gains of
Learning Act in 1930, two principles were clearly esstabli-
ehod. According to ones of them the incoms sarned by a
membsr of a joint family by the practice of a profession or
occupation requiring speocial training wae regarded as
joint family property; and according to the other, the
gains made Dy the personal latour without the aids of the
jolnt family funde by a member of a joint family who was
maintained out of the jeint family funde but received no
more Lhan an ordinary education suitable to his position
a8 a member of family were to be deemed as the self-acqui~
rad property of such member. The courts in British India
interprated the term “science" to mean special as contra-
distinguished from ordinary learning. It was thue held
that special learning alone imparted at the cost of the
joint family funds oould make the property joint. Some of
the jmixexfxykkyrfoxderxex Hindu sagea insisted on charact-

erciaing uvhe property as joint and as such liable to be

(9) The pointe have been discuesed with refierence to the
difference sages. Vide Ante Chapters V, VI & VII,
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partitioned on the wground thal one brother looking after
bhe family of another brother receiving training whieh
enables him to acquire property later on should cs held
antitled to a share of the acquisition. The matter has now
become ornly academic after the Act of 1930 which declares
all aoguisitione to be eelf-adquired and not subject Yo
partition undsr any circumstances. Thug before the paesing
of the Act, under certain circumstances the acguieition
could be regarced as jointand liable to partition. Accord-
ing to the preamble of the Hindu Gains of Leaming Act,
aleo it wae seid that the enactment was made "to remove
doubt and to provide a uniform rule ag to the right of a
member of a Hindu undivided family in property aoquirsd by
him by meane of his learning". According to the provision
of daction 3 of ithe acl, “noﬁwithstanding any custom, ruls
of interpretation of the Hindu law, ne gains of lsarning
shall be held not to te the exclusive and separate propsrty
of the acquirer mersly by reason ofiu (a) his lsarning
having #sen, in whols or in part, imparted to him by any
member living or deceasad, of hia family or with the aid
of thejoint funds of his family or with the aids of the
funds of any member thafeof, or (b) himself or his family
having while he was acquiring hie learning bteing maintain-
ad or supported wholly or the part by the joint funds of
his family or by ths funds of any member thersof®,

14, ADJUDICATION DURING SRITISH RULE AND Ifs EFTSQT

ON HINDU LA%:

If legislation playsd an important part in
the development of Hindu law, a still mors important part
wasg played by the decided cases in the re-orientation of
Hindu 1aw. The affact of lagislation was direct but that
of adjudiecation was indirect -~ under the gard of
interprstation, Most of the judges were ~- at lsast origi-
nally -- strangers to this country and to the usagas and
literaturs thersof and as such they had to depend on

others for intarpretation and explanation of the original
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San gkrit texts which enshrined the Hindu law. Though tha
employmant of Hindu law officers to instruct the judges
83 axperts wag the only plausible x msasurs, still it

migt bs said tnat it was nobt as successful as il was
axpected to va, Hence on many occasions the intarpretatio-
neg put on the original Sanskrit texts wers not always
strictly in keeping with tha real spirit of Hindu Law.
Two sxclusive visws ars generally held on the effsct of
adjudication on Hindu law oy foreign judges. According to
ona such view ths offact ki has been the introduction of
many Buropsan principlea and ideas affecting the social
and religious inatitutions of the Hindus. Ths advocatos

of this view illuastrats their contention by refarring to
the individualistic concepts which militate against the
conceptiona of the joint Hindu family. According to the
obher view -~ ths natural growth of Hindu law was arresited
ab the hande of the Buropsan judges witn the rasult tink
that Hindu law was mads to contract a rigidity unknown to
it before, According to this school of thinksrs Hindu law
was originally administered mainly by local tritunals mikixk
which could be accomodating anough to adopt'tha la® accor-
ding to the growing and changing needa of the age or ths
socisty; bub when the foraign judgas tegan to administer
Hindu iaw, they dapendad solely on the texts which bscame
mors and mors shtarsobyped nol to admit of any innovation
dictabed by the spirit of the growing age. bal it appears
to bs more correct to say that withoub being mutually
exclusiva the two theories referred to above wers supplsm-
entary to each other. It is true that certain ¥estern
concepts and principles were imported into Hindu law
consciously or unconsciously. Again on mxy many occasions
foreign administration of justice was to 2 a great extent
respongitls for a sort of rigidity which might have been
vory well dispensed with by the local tribunale. The
introduction of foreign slements wa® almoat a necessary
concomitant of the close contact betwesn the two distinct

e o



civilisations. On ths whole it might bs said that the
changes that were introduced were more or le2s in Kesping
with the spirit of ths time though not alwaye in keeping
with ths orthodox ideas of the country. And for this, the
law courta alone wars nob responsibvle, I'he law courts also
wore influenced by the general oconditionse of the socisty
then prevailing. It ie no gainsaying the tact that the
British administration in India actually interfered with
Hindu law and exertsd some popitive influencs on it. In
this sensgs the British administration wag consgidsranly
different trom the Muelim administration., I'he efiect of
adjudication on Hindu law can e vest appreciated with
rdfsrence to the following among obther important topics,
to wit, (a) justice,scuity and good conscianca,(b)jﬁctum
valet, (c) gaine of learning, (d)debtta and alienation,
(e) adoption of an only son and the ofiact of adoption
ing general , (f) the pinda thsory, {g) ansolute rigm
" of the father to alienate property according to the
Dayabhage achool, (h) wills and gifts inter vivDs and
(i) the sgualisation of the position of femals heirs in
ths MitZksara a8 well as the Dayabhaga school, Bach of
the se top;os will De discugsed one by one.

16,0 JUSLICE, BQUITY AND GOOD CONSCIRNCE:

Immenas hag tesn the efisot of this juridieal

sxproesion in the development of Hindu law. The essential
ideas of justice and equity were alwaye sorking in ths
Hindu juristse even from very early times but this compendi
ou8 eXpreasion acquired a peculiar meaning at the hands of
the British administrators who underetood by it the gximek
principlea oi Engl%gg)law a8 far ae thay were applicabls
to Indian circumstances. This waa undeubtedly an arbvitrary
and artificial'connotabion abttrituted to the above Iazx

legal eXpression -« resulting from politiocsl domination

(9a)Cada V Bawaji, (1865) 2 B.d.C. 36, 38; Waghala Raj~
ganji V ohekh Masludin, (1887), 11 Bom. 551, 561.
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of Bngland over India. It is for the InGian judiciary

to decide now® atber the attainment of political indepen-
dence as bto how far this connotation canz still te
rotained. Ths true import of justice, scuity and good
consciencs should havs beenz strictly derived {rom the
comparieon of international law, morality and laws of
nature. it wad necessarily too narpow a concsption Lo have
looksd to only one system of law, viz., Bnglish law, for
formulating a body of primeiples bneod on ecuity and
justicey Unlike the early Romen Praetors who took recourss
to the X Jus Gentium for a similar purpoee. The express~
ion justice, souity and gooG conscience served as@ a rule
of substantive 1aw even from a very early period of the
British rule in India. Yhen the increasing work of the
Sadar Uswani Adalat was found to taks up mors time than
the Governor General and Members of the Couneil ecould
apére from their other duties, a ssparate judge was
appointed_to this court on October 18, 1780, This now
judge was no other than Sir B1ijah Impey, the Chief
Justics of the vupreme Court. The naw judge's first act
‘according to the Field was to draw up a Ragulation consis~
ting of 95 sections which consolidated the usual portion
of all previou# rulee with proper principles of procedure
go a8 to maks a simple code for the Mofuesil courts,.&

"He tirst provided justice, equity and good conscience asx
ths rules of substantive law to be administered in civil
cages ?gg)otherwisa provided for -« 8 provision which ia
yot in forece", Occasionally of course there was some
reaction against the application of this(gi}nciple. It waea
rightly held in Gppee kristo V Ganga Persaud thét the rule

Also see P, 6 (Footnote) of Pollock and Mulla's
Indian Contract Act, 4th Bcn.

(10)Introduction to the Regulaticne of Bengal, Fisld, P,
174 (Foot note)

(11)6 M1 A, 53,
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of advancement neing ons of English ?ositive law® and not
founded on natural justice was not to be imported into
India where differant consideration would apply owing to
Hindu ideas of mofality and religion, But for narrowneas
and eectarianism, comparabtive estimate of different
principles' pravailing in different systema and the accept-
ance of the bDest of them cannot e objected ajainst from
the juristic sbtandpoint, Ths Compandiomt jlf{et.icp 8Xprogsm
ion "Juatice, equity anfl good conscience” has a very
instructive and significant history behind it and it
proved as one of the most convenisnt channsls for k
introducing @nglish principles into the Indian system of
law in general and the Hindu system of law in partieular.
According to VWarren Hasting's judicial plan of 1772, ths
Diwani Adalata were directed to decide all ocases of
inheritancs, marriage, caste and other religious usagss
and ingtitutions according to “the ¥xzam laws of the Koran
with regard to the Mahomedans and the lawg of Lhe Shaster
with respect to the Hincdus". As the persone who were
entrusted with the administration of justice among the
Hindus and the Muslims were ignorant of their personal
laws, customs and institutions, =20 it was further provided
by Warren Hasgtings through his plan of 1772 that Kazis and
Pandits %5%1& be appointed to help ths foreigners for
sexplaining ths laws of the Koran anq the Shaster. This
arrangement was inddequate from two very important stand-
pointa: In the first place, the topics muyaxdx coversd kxuym
for the laws of the Hindus and the Musglima wers not
exhaustive and in ths sscond place, thers waere many other
commmunities besides the Hindua and the ¥uslima, such as ths
Buropean British suvujecte, Anglo Indiang, Armeniasna, Parase-
ag, French, Portugese, the Bast Indiane and the Native
Christisns who could not be governed by the provision made
by the Plan of 1772, Hence it had to be provided by the
plan of 1781, at the instance of Impey that "in all cases,
within the jurisdiction of the Mafusil Diwsni ndalatas, for
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which no apecific dirsctions are heraby given, the
respective judges thers of do act according justice,
aquity and good conscisnoe" (Section IX) of the Regulation
of 1781, Similarly section XCIII of the smame Regulation
provided that "in all cases for which no specific dirsc-
tions are hereby given, the judges of the Sadar Dewani
Adalat do act according to justice, aquity and good
conscience” . Justica, sguity and good conscience origina~
11y meant only the discration of the judge which was

. ansolﬁtaly unfettarad, This wide discration given to
foreign £ judges could very well merit'the rebuks that

it "varied as the judgs’h foot"., The judgee thus had to
depend on differsnt resources at differant [imss. Some-
tiwaes they would rely on the Native law Officers, some-
timea they would try to apply the law according to the
custome and usages of the peopls and sometimes they would
- apply the princigles of @nglish law Yo the Indiana. The
borrowing of the last named principlss was much more
acaalaratad after the creation of the High Courts whan

all the judgee usad to be @nglish men-including trained
$nglish lawyers, It was st this time particularly that
justice aquity and good conscience came Lo Le mors or lase
identified with @nglish law. The unfttered discretion wae
necessarily responsihlé for many uncsriainties and maxkkiwh
conflicte; and this state of things continused for about
eightly or ninety years heginning from 1781 upto the time
-when the most important branchss of Indian law were codi-
fied. Codification alone could rid the aystem of ite vices
in the fxa form of uncertainty and confusion on the one
hand and the borrowing of ®nglish principlas on the other.
Ttua Lord Selisbury in his deapaﬂch to the Government of
India, dated the 20th January, 1876 rightly remarked that
“the only way of chscking thia proeass of borrowing 8nglist
rulea trom the racogni sed ®nglish authoritisse is by
suhstituting for thoss rules a eystem of codifisd law,

adjustad to the best native customs and to the ascertained

intersst of ths country similar was the view held by
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(1)

Sir James Stephen. The judges were not to blams so much
a8 they had no other alternativse opsn to them undar the
circumstances. Hence the Privy Couneil also.rather
encouragsd ths application of ®nglish principles in
Indian cagss. [hs higheast tribural of fg'time specifica-
11y 1aid dom that juatice equity and good consciance
means nothing else but the rules of énglish law though
bnzlish 1aw(g?s not obligatory upon the judges of ths
court s in Mafusil, X “Though égftice, equity and good
conscisnce®, mays Sir James Stephen, "are ths law which
Indian judges are bound to administer, they do in point
of fact resort to 8nglish law books for thair guidance on
questionas of this sort and it ias impossible that they
ghould do otherwise unlssa they are furnishsed with some
guch specific rules as this Act (Contract Aet) will supply
them, Sometimes when the commnities had any definite law
for them, ths courte would choose to adopt the most
convenient method of applying the respective laws of tha
comminitise in cuestion when both the parites bappened to
telong to the aame(zgmmunlty. Thus ths courts applle? )
French law to the Franchtsgortugpae law to the Fort?g?sa.

Armenian law to the Armenians, Pareian law to the rarsses

(1) "Uell designed legislation is the only possible remedy
againat quibbles and Chicanity. All ths avils which are
dreaded from legal pracbitionesrs can be avarted in this
manner and in no other. To try to avert them by having
the law undafined and by entrusting judges with a wiae
discretion is to try to put out the fire oy pJ?ing oil
upon it. Leave a judge with no rule or with one of thx
those leading rulse which can pe twisted in any direc-
tion and you atoncs open to the advocate svay eort of
topic by which the discretion of the judge can be gui-
ded. Shut the lawyers' moubh and ¥x¥ you fall into the
evils of arvitrary Government".----Gazetts of India
Supplement, May 4, 1872, P. 529,
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(8)
and Jewiah law to the Jewa.(%ut Gifficultiss wers felt

with respect to the Bast Indians and ths Indizn Christ.
iesnae. The persons belonging to the latter commnity
presented some paculiar difficultiss, [hey were mkxk
originally Hindua or Muslime but latar on converted to
Christisnity. They had no spscific law for governing them;
hencs questions of inheritance etc¢. arising among them
wars dBeidad on a considarabion of "the usu.e of persone
situated aa8 the parties who were described as Christiana
who gs ancestors ars of Hindu sbock and the ueage in their
particular family as incicated 0y the acts of the parties
and their prscecessors ir respect of theirpropsrties since
they have belonged to the Christian community* -~ on the
grounds ot justice, ecuity and good consckence. The Privy
Bouncil also held that the convert “may z& by the course
of conduct after his conversion have shown by what lax "e
irtended to be governed as to thease matiters. He may have
done so either oy attaching himself to a nlaes rhich ag to

thaee mattere has atopted and acted upon soms particular

(2) Varden Seth sam V Luckpathy. 9 M,I.A. 303,

(3) Supplement to the @azette of India, May 4, 1872,P.535.
(4) Durang V Boilard, 5 Beng.Sad. Report. 176. |

(8) Joanna Fernandez V Domigo de silva 2 Beng. Sad. Rep.

VAR

(6) Aratoon V Aratoon, Indian Decisions (01d Series) VIII,
469. |

(7) Moda Kaikhooserow Hormisjae V Coover Bhase, 6 M.IA.
448,

(8) Musbeah V Musleah I.s.C.R, Beng. 894,

(9) The Tast Indiane wers the descendante of Buropeans and
Natives. The Company's courte appiied Inglieh law to
these parsons. The privy Louneil also obesrved in ths
famoua case oif AbraRam V Abraham, "The Bnglish law as

" guch is not the law of those courta. Thaey hnave properly

speaking no obligatory law of the forum as the Supreme
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law, or by having himself obaserved some family usage or
cugtom" ,

In view of the different commnities
and in difterent personal %%3?. thers eould not be any
uniformity in the legal system. The thrse suprems courts
and the four Sadar Adalats were funeotioning almost indepénu
dently of one another. Thus it could be easily said that
"Five men sach under a different law may be found walking
and gitting together®, Hence it was no wonder if the judges
turned to bnglish law for inspiration., It was justly said
by Sir Barnes Peacock, "Now having to administer justics,
equity and good conscisnce, whers ars we to look for tha
principles which are to guide.us? To must go to other
countriss whers scuity and justice are adminisebared upon
principlee which have besn X the growth of ages and sse how
the courts act under similar circumstances and if we find
that the rules which they have laid down are in accordance
with Lhe tig prirciples of equity we ocannot go wrong in
following them". The Supreme courte were dirascted to apply
the Hindu law and the Mahomedan law to ths Hindus and the
Muelims respactively only on cerbain topice. So they were
not bound to apply the parsonal laws of other communities
even in the litigation among themsslves. In the result it

_ 12
was 6nglish law that was appliad even to the Jews and the

had. The East Indians could n;£ clggm ghs Snglish law a8
of right; but thay were a dlass mosat naarly resemdling

the énglish, they conformed to them in religien, manners
and customs and the Bnglish law aa to the succession of

movablea as applied by the courts in the Mafuesil to the
sucossgion of the property of this class". 9 M. I.A.240,

(10)The first Law Commission commenting on the prevailing

syatem obsarved, "Though British India may appsar on the
ons hand to have less need for a lex loci than any other
country, btecaues the great mass of its population mxxaix

consiste of two sactas whoeo law is oontained in their

religign, yet on the other hand, there ias probably no
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(13)
Armenians. The supreme courts parhaps rightly concluded

that they ware not compstent enough to adminisber personal
laws of the parties except in the case of Hindus and the
Mahomedans. So in all othaf case s &a’&ng the Hindus and
the Mahomedans, the Supreme court used to apply bnglish
lam which was regarded ag the lex loci in the three
Presidency towns., Thus it was under thie psculiar set of
circumstances that the principles of 8nglish law were
being invo¥wed into India to modify ths personal systems
of the Indian 1a® to a varye coneiderable extent. On this
hi storical background the Privy Council had to obeervs
that " justice, equity and good conscience had been
Zanarally interprated to mean the rules of 5?%%§ah law if
found applicadle to Indian society and circumstances.
Codification of course attected the doctrine to some
extanty but coditiocation iteelf again wae greatly influen-
cod by the principles of 6nglish law. |
(b) FACTUM VALET:
The doctrine of Factum Valal quod fiers

non debuit waa wrongly suppossd to have bean enunciated

and relied upon by JImitavahana for giving absolute powsr
of alienation te & fabher accerding to the Bengal school.
Ag it has clearly pointed'out by Dr. J X Bhattacharyya,
the mistake wasg dus to ths wrong btranalation of the text

country in tha world which containg so many psopla

who, if there is no law of ths place, Bx have no law

shatever”, ] |

- (11)(1868) 9 W.R, <30, 232; and (1897) 24 C & 908, 930.

(12)Musleah ¥ Mzgleah,5.C.Re Bang. I, 894,

(13) (1887) 14 I A. 89, 96; Dada V Babaji (1868) 2 Boru
HL R, 36, 38; Vebb V Leaster (1865) 2 Bom H.CWR. 52,
96,
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of Jimitavahana .~ Vacanas'atenapi Vastunonyathakaranzs®
“akteh -- a3 "a fact cannot ba altersd by tundred texts*,
The ’;erm “vagbu" ought to have been correctly rendered
a8 thing and not fact, Facta and thinge ars not identical.
This so-called doctrine of Factum Valet was also sxtendsd
to other topics &@ adoplion and marriage ete. The point
wag mak mostadly discuseed by Dr. Bhattacharyya Lo axplain
the error. In an appreciation of that dl?GﬂfBlon the whols
topic has been wicely summariced in this way: "Now whab
at Jimitavahana mweans by the doctrine is that the esasniial
nature of a lasgal righi cannot be altered by a text, He
(Dr. Bhattacharyya) first pointa out that a fm father o
long a8 he is alive is the owner of the property and as
according bto ths Hindu Just.taee one of the sagential
characteristics of ownership is tha powsr of absolute
disposition, a falhsr has a power of disposing hie propar-
ty mx® without the consent of his sons. Bub againat this
conolusion JImuitavahana fénds a text of Vyasa which
apparently forbids such alisnabicn; he shows that the
toxt is meant simply as a wmoral prohibition. Ha dess this
on the strength of & grammatical discussion the splr1t. of
which is imposeibls to present in a pursly EBnglish drass.
He then sayas thal ths eassential naturs of a thing cannot
be alterad by a hundrad texts, evedently meaning tharaby ki
that as the ownership of the father confora on him a so#er
of sale, he has the powsr to sffact the sals not withstand.
ing a huncrad texts for texts cannol axkk alter Lhe naturs
of a thing which has real existencs much as owoership
hAS eeecssssssssse Had he hald the doctrine why should hs
take the troubls to prove that the texts ars not a lsgal
but 2 morsl prohibition onl_y"; |
(6) GAING OF LEARNING:
This topic was subjected to heated

controversias and the British Indian courts alseo diffared
in thsir judgments ba.aing'their conclusgiona ot the diffsr-

ent interpretations of the differentk texbs. Ab this
£12) toe cuvalesman, «atn karch, 1887,

”~ '
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unoertain stage the antire dispute was met abt rest by

legisglaturs bo which referencs hag alrsady bsen mada.

accordiﬁg Yo the strict Mit§K§arZ theory
the family propertyis nol liabls for the personald debts
of zx a member. Bui a number of decisions, pronounced by
the British Indian courts have introduced two innovabions
shich have most substantially affected the Mitaksara
concepbion of meoperty. According to one of thoss innova-
tioné, a son's pious duty has been translatad into lagal
ties and as such the entire family peoperty has besn
made liable(ggg thg debt of ths father provided it is not
an immoral one. According to thad ascond innovation a
u@uﬁer undivided coparcénaiy interest in the family
groparty haa beig4Tada salsabla in'execution of & money
decroe against him. Thus the decided cassg have gone f&r
beyond the original Hindu law according to the texis.
But there has bsan ona wholesome restriction: the courts
refuse to over look and enforcs the ruls of Hindu 1law in
favour of craditors of memCers other than the father.
(e} ADOPILION Ci* AN ONLY SON AND THS EFrECT OF
 ADOSTION IN GENERAL: ’

Agcording to tte texis of Vas'isbha and
S'aunaka an only son could not ba given or taken in
adoption. Thare was a wide difference betwsen the different
High courta regarding the real naturs of the prohibibion,
Seme—of—the—Heh-rourte rogarding—the-—resl—neture—of
peohibitisns Soms of the High courts held the adopbion of
an only son to be valid whils ths éthars held it to ve in-

valid. In this uncertain state of things two cases want

(13) Girdharee Lall V hantoo Lal I.I.A. 321,
(14) Doendaval V Jugdeep AJdA. W7,
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upto the Privy Council whioh {eéided bt the stoption

o1 an om,y sch was valid. The prohitition enjoinad by
Vas'iggha and S'sunaka was treated as merely recommendat-
ery and not mendatory. This is a very clear illustration
ahsre the British Indian Courte decided obherwise than ths
original text writeras.According to the general rulse of
adoption, an adopted son has besen held by the British
Indian couris to have all the rights, and dutiss of a
natural born gon subject t?ig?oae which have been exprees-
1y withheld from him. "Adoption has bssn epoken of as a
new Dirtheececssssesseess Nor is bLhis expreseion a mere
fizure of apsech. The theory involvee the principlee of a
complets severancex of Lue cnild from the family in wshich
he is born......._and—complete(fg?etitution into the

adoptive family as if he wers born in it".

(F) TS PINDA THEQRY:
(17) It has been decided vy the british

Indian courts that the Pinda theory or theory of spiritual
venefet is the sole guiding principles of succaseion in

the Bengal school. But a clogs examination of the 1lth
Chapter of the Dayaohaga will atonce show that JImitavanana
never exclusively relise on the theory of spiritual
efficacy., Had Lihe thaory been true, the list of heire would
also include according to Sr¥kri shana, Tarkdlankara bthose
offering pinda at Gaya, thosse throwing the bonee into the
Ganges and alee the son-in-law according to Dr. Bhattacha-
ryya. On the contrary many mabternal relations would aleo
have besn excluded from the list of & neirs strictly
ascording to the pinda theory. Above all Manu clesrly
provides tnat bthe power to give pinda follows the courbe

of inuweritance and not vice versa. Generally speaking,
Jimitavahana advocated the pinda theory only to juetify

a departurs from the existing ghaory, tut he shrinks from
pusihing it into its logical conclueions. Bubt the subesguent
followers of Jimutavahana have done what he himeslf would

not have done. In ths reeult the theory of consanguinity

(18)Nagindas V Bachoo, 40 Bom. 270(P.C)
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was altogether ignored and replaced by tns thwory of
apirit?%%)banefit. "The rule of propinquity*, says
Sarvadhikari, "is the governing principle in succession
not only in the Mit3k§ar§ school, but also we are bold to
affirm in the Dayabhaga school. It-was eimply to vindicate
the great claim of propinquity that the author of the
Dayabhaga laid so much stress on the proper application
of uhe doctrine of religiomgs benefitae. It was simply to
give their proper places to the axx cognate kinamen tnat
he slaboratsd the theory of spiritual bensafits®,

(g) THE AoWOLULE AIGHT OF ALINATION BY A FATHER IN

BENGAL 2

According to the original texte a
fatherin bengal could not alienate the property without
the congent of the sons. But the consent of the =ons being
inconsistent withaxg the conception of full ownershig,
characterissd by the abaolute;power of disposition, the
courte cams 1o decide that a father according to ths
Dayabhags school z had abaolute powsr of alienation. This
theory also is largely %gggected with the doctrine of
Factum Valet discusead above,

(h) WILLs AND GIFLS INTER VIWS:

Ag it has already been seen thors was
originally no conception of wills in dindu lawe It was
solely by adjudication that the creghtieron of will was
recogniged in Hindu law as aduinistered by the British
Indian courts. Once the wills ware actually recognised
their(go racter and scope bescame co-sxtensive with gifts

inter vivos.

(16)Kri shnamurti V krishnamorti, 50 ad. 508 (P.C. )
(17)Guru Govind V Anand Lal (1870) Beng. L.BR. 15 (F.B.)
(18)The Hindu daw of Ynheritance (Tagors Law Lectures)P.750
(19)For a fuller discussion see 15(b) above.

(20) For details ses the discussion of Hindu Wille Act x
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(i) BQUALI=alIOR OF TH4 rOoITL‘ION OF FEMALE HEIRS IN THS
DAYABHAGA a8 4BLL AS [HB MITALoaHR SCHOOL:
Although according to the Mitaksars, the

property inherited by a woman from a male is to be
EIEEX recogniaed as ber Stridhsna, yet no whare iz in
that commentary it is said that such property btecomss her
absolute estate. On the contrary, in view of the relative
texts of Yajiavalkya and Katyagana and the general docb.
rine of the Mitzksara according to which even males are
without abaolute ;ight.a over csrtain types of propsrity it
i3 only reascnable to maintaire that a femala who nas
inheritad property from a mals holds it subjecht ¥ to certair
restrictions alihough such property is characterised as
Stridhana by the Mibé‘ké&r‘i. On(ggsaae considsrations, the
Privy Council has held in many cesss that it would be
mi slaading to use the term Stridhans inths general senae;
hance according to the Privy Council it would be oonvenient
aven in the MitAksarz school to resbtrict that term to the
absolute estats of ‘a woman as in ths Dayabhaga school whils
deacriving the limited interest of a woman by the phrass
“Uoman's estate” . The above interpratation of the & Privy
Council is clsarly unwarranted as according to ths
ﬁm;f; &e&me:“n'é‘; Stridhana proparty. Soridnanss 3
aocording to the Mltakga.ra. devolves in ths way as @
prescribed by it. Henca a widow's interest would pags on her
desath to her own heirs and not to te heirs of her husband.
But in view of the decisions of the Privy Council, refarred
to above, the point has bscome purely academic.

(3) _ADJUDISATION REBGARDING INCERPRELALION OF THR

QRIGINAL TEI'S ON HINDU LAW:

A spscial texb or a spacial sbtatuts which

forms an sxcaption t.d a general Laxt or a general statute

(21)Thakir Deyhes V Rai Bgluk Ram ( 11 I.A, 139); Bhugwan-
deen Dobay V Myne Baeas (11 M.IA 487); Debi Mangal V
Mahadeo (34 all 234 P.C.)
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should 0s construsd airictly and cerid 2 vy to casas
falling #x clearly within it. Yhere a Hindu widow under

the Mitﬁkﬁaralschool ¥ disa without a child lseaving
Stridhana property, an adopted son of her husband taken

in sxxyx conjunchbion with another wifs and a son of her
husband born of a third wifs inhsrit as har husband's
gapendus the Stridhana propsrty in esqual shars. According
to Briddha Gautama ix bthe Genaral rula is that an adopted
gon with good qualitiss and z subsacusntly Born natural

son are ecual sharers. Lo this gensral rule am an exception
has bean suggested by Vasistha Who lays down that if after
he has Gasn adopted a na.tu;;,l son i8 born, than the Dattaka
son ghall taks a fourth share. It waa hald that this
axcaution ghall nol be axtended toAthe proparty inheritsd
from the step mothsr. It was thus observad, "Conssquently
we ghould not sxitend ite application to cagag not only not
comprissd surictly within its lettsr, but undotbtedly beyond
ite true sepirit; in this connection we may bear in mind that
Hindu jurists quite as much as Baglish jurists (Sbts V
Bonlnois (1875) LR, 10 Ch. APP 479 (484); Co. Litt. 299a)
recognise the well known canon of intsrprstationth that a
special text or statuts forming an excaption to a general
text or statute should ve construed strictly and applied
only to ths cases falling clearly within it; the Mitakeara
itself recognises the principls thab whers an axcapbio;
existe to a ganeral rule,ths sxception should be confined
within the atrictest 1imits so as not to encroach unduly
upon the ruls; Gangu V Charan (1907) I.L.R. 32 Bom. %275
Anadi V Hari, (1909) I.L.R. 33 Bom. 404, Dattaka Candrika
Sec V, 27; Mitaksara on Prayas'citts Bd. Mogha, p.292;
“%%g tyavadhite ;nupabti pras'amo na bhavati tavatva
dnaniyamt? Ths Privy Uouncil also obssrved that the Hindu

(22)Par Hukherjee, J. in Gangadhar Bengla V Hiralal Ba?la,
~ (1916) 23 C.L.J. 367-88,
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law contains its own principles of interprstetion and
questione arising under it cannol be datermined on
abstract reasoning or analogise borrowsd from other systems
‘of lam bub musb dspend for their decision on ths rules and
doctrinea enunciated by its own law givers and recognissd
commentators. In deciding qusstions whether tha expreasion
"bandhu” would be donfined only Lo those three Claesas of
bhinna potrs eapindas that wers mentioned in the Mitaksara
of whethef any new‘claas of heire can be introduced unéar
it and whether the word Sapinda should e understood ina
8 wiGo senase to include svery person rslalted by px partic-
les of the Body or whather it should be undarstood in a
raatricted senme so ag Lo exclude from inheritance every
ona relatad through femalass bayond the fifth degree and
avery oha relatad througﬁ males beyond ths sementh degree,
it was held that the olasses spacified by Vijhanse’vara
sannot b2 addad(gg)and ths ozp2 of CGircherilal Roy V
Government of Bengal is no authority for the extension and
aleo that the relation of Sapinda ceases for purposes both
of marriage and of inheritance after five degrese in case
of relaticnship through fomales. "The limitation of five
degresa", otserves the Privy Council, "Clearly applies and
can only apply to ths bhinnagotra eapindae, But it ie
conbanded that thie limitabion ie confined to prohibition
in respact of marrizge. Ag hag alresady bsen observed, a
part of the limitation appears to havse baeen agpplied to thé
sunmossion of X Samanagotra sapindas; their Lordehip are
unable to ese on what principle it can be said that the
othar part reldtive to kinemen who are squally eapirdaes
but belong to a different gotra or sons must be restricted
to matrimonial affinitysceececsceesss In absanaos of any
authoritative text, their Lordshipe do not ses their way

merely on abstract roasoning to displace a view of the law

—

(23) 12 ¥.I.A. 448,
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which has raceived the recognition of Lhe courts in Indis
and which the District judge, an officar of gresat sxperie-
nos and kxaxx learning saye ie accspted by "rublic opinion®
Again in a question whether under the
Dayabhaga school of Hindu 1a®, the son or the marrisd
daughter is the preferential hair to the mother's
ayasutuka stridhana the decision was based upon the meaning
of the expreesicn Kanya g va? by Jimutavahana in connectio
with his guotation from Manu., It appsars that Srlkrlﬁhna
and Raghunandana uee %he term as meaning daughter genera~
11y, tut from the Dayabhaga it is clear that Jimitavahana
ugsed it in the sense of unmarriad daughter. I? t?e a0ove
confliet the opinion of Jimitavahans was accepbed.
| (2%§at1y reference may be mads to the oass
of Blwpati V Ram Lal in which the question that was
x2 roferred to the Full Bench was 3 "Dose the principls of
Hindu Law which invalidates a gift othar than to a
sentient being capatle of accepting it apply to a baquast
to trustees for the establishment of an image and the
worghip of the Hindu Deity after ths testators dsath and
maks such 8 bequast void?2 |
It was hold on the construction of th
expraasion danohi cetanoddes’avisisgtatyagadeva and
comment s thereon read with éﬁiapaqis and Raghunandana's
diascuesions as to the nature as—te—the-nsture of Shradh
and gift etc that the avove principles of Hindu Law does
nbt apply to such a bYequast. It waé obsarved by Mookerji
J: "Too view that no valid dedication of proparty can be

mads Ny a will to a deity, the image of which is not in

- |
(24) sRabixkoccatlz(1914) 20 C.L.J 573 (P.C.) Per Amosr Al

(25)Chapter IV, 2, 16, X J,
(26)Chapter V,

(27)Prasanna V Saratsasi (1908) I.L R, 34 Cal. 86
(28)(1909) I.LR. 37 Cal, 128 (F,B.),
(29)Vayabhaga, Chapter I, 21,
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(20)
axistance at the tims of the death of the testator is

based upon a double fiction namely first, that a Hincu |
deity 18 for all purposees a juridieal person and ssocond-
ly, that a dedication to the deity hag besn the same

characteristica and is subject to the same restrictions

(230)In the famous Tagors Case it was dscided that a &
gift to an unborn person whether intervives or by
«ill is invalid. After the passing of the Hindu will
Act, 1870, the guestion arese if this Aot had changsed
tha law 80 far aa regards gift by willa. In the case
of Alangaman jari V Sonamani, Garth C.J. and while, J.
held that the Hindu Wills Act applies to Hindu
Section 100 of the Indians Succsssion Act (of 1865)
which provides that a gift Lo an unborm person is
valid if it gives him the whole intersest. The questior
would, thsrefore, havs vesn angwsred in the affir-
mative, tut for sectinn 3 of the Hindu Wille Act
whioh provides that "nothing herein contained shall
aubhorise any Hindu to create in property any interest
which he could not have oreated betore Ist Bept.,.,
1870 , As before that date an uniform peraen could
not hé.ve taken a baquest his incapacity has not been
removaed by ths Hinacus Wille Act and gift to an
unborn person remeined invalid, This law, howsver,
has been altered by a statute (Act XV of 1916) which
provides that a gift to an unborn person 1s valid
provided he ia given an absolute interest and the
gift conforms to the requirsmenta of section 113 of
the Indian “ucocession Act, 1925, This Act ia, however,
not retrogpective sc tbat it dees net validate any
boque st made tefore 1916. (Narsingh V Beti Mahalakahe
mi, 50 All. 375 (P.C.)
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a8 a gift to a human being. The first of these
propositions is too broadly stated and the second is
inconsistent with the first prineiples of jurisprudence
eesssssseces L N9 Hindu Law recognises dedicationa for

the establishment of the image of a deity and for the
maintenance and worship thereof +» The propsrty eo
dedicated to a pilous purposs placed extra - commsroium
and ig entitled to special protaction at the hands of the
BEXAXY sovereign whoee duty it is to intervens to
prevent fraud and wast in d'ea.ling %ivh religious =x

sndowment 8" .

(k) ADOCTION O DAUGHEERS IN HINDU LAY:

The two treatises, the Dattaka

Minamea and the Dattaks Candriks exclusively deal with
adoption in its various phasse and though originally
they wers not recognised as aubhoritative sxpositionsa
~of the subject matter yst finally their authority was
ostablished by ths Privy Council after the decisions of
tfh?ﬁgio famous casges namély B?%%?.wan Singh V Bhagawan
oingh and Sri Balusu V 5ri Balusu. Both treatises uphold
the relizious theory of adoption in Hintu Law. Hence
they asgerive the cause of adoption to the religious nead
of offering oblation »k to the father and other ancestors
after their death. Both of them preface their expositions
with the off quoted couplet of Atri which runs this:.

MAputrena sutah kamyyo yadriktadrik Prayatnena

Pindo kakriyahBtor namassmkirtanayaca",

That is, by a man destituts of sons must a substituts of
any description for the szme Da adoptsed for ths msaks of
funeral cake, watar, solam rites and the celebration of

ne@. rhe idsa of the Hindu juristse such as Manu,

(31)21 A11. 412 2,C,
(32)22 Nad. 398 P.C.
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Yajiaval kya, Farada, Brihaspti, Vignu and othere was
that by ths birth of a son, 2 man could pay back one of
the thrse fold debts to whichXx he was subject from ths
vory moment of hie birth. Ths following text of the
S'ruti is very instructive in this context:

"Jayamana ha vai Brahmenastribhirminaihrinaven

Jayata. Bmmnaca.r_ven ithyo, yajnena devabhyah Prajaya

is
[ ]
pitridhayah; ssa va anri q ya putri, yajva Brahmaoari

var,

(33)
Similarly Manu says thal by a son a man conguers

the world, by a son's son he snjoys immortafity and by
a grandson’s son e reaches the solar abode. A vary
significant description of the institubion of asdopbion
haa been given by Brihasphti also as follewsi-
"Ajyam vins yatYd tailam sadbhip pratinidhih kritsh
Athal fadasa putrastu r;utrikaurasayorvin'é" .
That is as the honest people substituts oil for ghee so
also thers are elaven mubstitulss of sons in Lhe abssmos
of an surasa son and a pubtrikaputra, Nanda Pandita, the
aubhor of ths Dattska Vimamsa further argues that omission
to adopt 2 son by a sonlese men is an offence. He 8ays,
“in omitbting to adopt a son an offsnce aven 1@ Incurren
for the precept of enjoining the production of a son
bahg positlive, it results thau the contravention of ¥ it
'ug;the caugs of an offerca for the defect of any ?gz)in
aeral oxclusion from hsaven i(gssleclared in the texts".
B word apadi in the text of Manu has besn differantly
%&i\xpreted by different authore. The term ordinarily
naai the diatrass in the form of sonlsasness of the

ado'.er. But ths Mlta&sara. means famine stc. by the

aIDﬁhﬂ'lnn arads* "y gnanifuving digh.raaa i+ ie Snt imotad



~O7 7~

that the son ahould not be giggg)unlesa thers i8s Qdidbress;
Lthie prohibition regards the givery Similarly Kz
Katyayana also provides thal during a #sason of distress
the gift or aven the sale of & son may be madej olher-
wise Lhe aamé(ggft not be done; this is the injunction of
the holy institutes,

o may ba notsd in thig fonraaticn Lhat the
sages Adid not cleariy mention whether daughlers also oould
ba adopted. It ia Nandapangita who by interpreting ths
original texte of the sages concluded that the words
Putra, praja etc. included sons and daughters as well,
Thueg adoption ot sens inclucded adoption of daughters also
ané 8o there may ve twelve kinds of subetitutes for the
logitimats son, 20 according to Nanda Pan@i?%sfuhetitutea
of daughters also n2nk ba mAc irn the same way.

| 16, COMCLUSICN s
Most of the deviations and innovatione

reforred 1o cbove were not absolutely irrational. As a
matbter of fael, some of them were most ussful expsdientsa.
Yho can deny at thie stage that wille are not serving one
of the most important purposss in Hindu law regarding the
free disposition of propsrty -~ though ths original Sanck-

rit texte ars silent about them? [he gaina of learning also
| to which the acquirer has bsen unsquivocally declarsd
entitledx will &0 to encourége both learning and earning.
The difference of opinion and tha resultant confusien has
been done away with by ths relevant legislation. The pinda
thaory as supposed to have been advocated by Jimutavahana
has basn found helpful in ircluding some cognatic heirs in
praference to some ramote agnates. Similarly, the doctrire

of Factum Valet has esrved a very uaeful purposs in distine

(36) Mitaksara on inheritance, Chapter I, Secticn II.

(87) Datbaka ¥imamsa I, 8, translated by Sutherland.

(38) For furbher diecussions on this point vide Ante
Chapters VIII anc 14,



guiehing the mandatory and ths recommendatory prohititions
Thus without multiplying instances, it can be genarally
ageerted that the modifications effected during the
British pericd through agdjudication and legislation on

the original Hindu-law wora largely in consonance wnith

the apirit of the scciety reeulting fromw the contaminalion
of the Ussbern and the jastern civilisation. Orthodox
aghersncs to ths purs Sangritic law wouln clearly e an
anachronism 2t this day, Thus the Hincu law ae administ-
erod during the British rule reflacts in a very largs
degree the peouliar character of the Hinou eociaty of

the time. Tne threse importent stages in ths hisbory of
:indu law ars resally very signifiecant and'eaeily distin~
gul ghabls, Ag it har already besn sesn, inthe earliest
period, Hindu Law.wae gpaculated upon and snunciated by
the Hindu osages themselvee without any exbranecus influe-
nca whatsosver; during the Mahomedan period though‘thsra
wee Iin a senas an ¥X arrest of ths grgwth of Hindu law
gpecially with reference to the sxtarnal world & or aepect
gt111l the current was flowing internally giving en
opportunity to the commentatore to intsrpret the origidal
Hindu law in their own characteristic waye. Innumerabdla
and extensive commentaries ware ths result of thies aga.
Lastly, a definite foreign influence w%as sxerted rasult-
ant on ths British administration in India, 'his mexkxkmss
continuad upto the time of indapendsnce and thersafier
as_it isg atill COntinuing without any appreciatle changs
in any way. After ths independence, the most important
apoch hag been the ;é£$§§§8e;on nf ths HEindu Code Bill

and ite fragmenrts which have by this time bacoms a fow
vears old without yet becoming exactly a part of Hindu
Law. Adjudication and legislstion mithin reassnadle

limite ars always wsholesome and welcoms . As a mabtber of
fact to an impartial observsr, the epirit of the Hindu
Uode Bill and ite fragments has Peen virtually for ths

acgelaration of the tandsrcies that have alreagy tecome
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manifest in the modifications sftsctad during the

Beitish rule. In the history of Hindu Law, the changss
nevar appeared to e tac violsnt for the geniue of ite
svatem ag 1t was always accomodating and subservient to

the apirit of the age and the x society.
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CHAP T E R XV

HINDU CODE BILL AVD If3
ERAGIENT'S,

1, EINDU WODE BILL:

As 1t has already been said, ths last and
the most important epoch in the Hindu Legal History ie the
adminietration of Hinou law by the British rulera. Though
this ie the last epoch atill the last word hae not been
spoken in many topice of Hindu law. A revolutionary propoasal
had been made to modify the Hindu law by the introduction
of the Hindu Code Bill into the Central Indian Legislaturs.
The proposed changes are mxk only in the shaps of a Bill
whioch have not yet maturec into an Act, The Bill had
undoulbenly createn tue greavest seﬁﬁftion; no othar Bill
was able to abir the people so'deeply and atrongly. The
psople of the country have been eaqually divided for and
againgt the Bill. The jurists, the axperts and tm Eaymen
also have axprassed themaslves on it. Indsed, no other Bill
could avoke 8o much criticism and agitation. Tha provisions
of the Bill are not fraught with unmixad good or unmixad
avil. Nevertheleza, a comprashengive Zode on Hindu law as
proposed is sure to agitate the pesople who have got a time-
honourad culturs and tradition behind them. Tha 5ill has
baen regarded by its critice as a sort of challenge to the
whole social and culbtural structurs of ths Hindu Philosophy.
In ths past also thers had been some important changes in
the Hindu Legal Hietory; bLut as those changes wers only R
piecs-meal , the agitation could not naturally gather so
mighty a momsntum. The Bill had become3 specially significa-
ent when it was sought bto 02 snacted in the wake of Indian
indepondencs. There ars sursly csrbain advantages ae well as
esriain dicadvantagea of ths provieionse contained in the
Hindu Uode Bill and as a matber of fach no Bill can 0e an
unmixsd advantags. The nabure of ths public opinion express-
8d in this connectinn might tend to show ascording to the

critics of the Bill that it was neither abtsolutsly
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imparative nor sufficiently ueeful. There cannot be any
doubt that the Bill is largely the procuct of the influa-
nce of certain “asbern conceptione and institubtions which
are sometiﬁas oppogad to and often inoconeistent with the
original Hindu ideae. Naturally, whanever anything ie
attemphad to}ne dona per force ths rasultant agitation will
ba too sbrong. [heraby it is not intendad tc assart that
Hdindu Law doos not require any changs or modification;
thare ars indesd many topics which should undergo some
important modifications. The nnly questinn is if the
magnitude and the hour of the change can bte regardad aa

ths most opporture at present,

Toe Bribtish rulsre, by maans of administrative
meagurss, legislative acts and judicial decisions, have
 no doutt sxarted an immen ee influence in tha develorment
of Hindu law ~ uryurecedantad in its history. [he modifica-
tions thus affsctad during the Britisnh ruls were largsly
in consonance with the epiritk of the sooisty resulting
from the contaminabtion of the Yestarn and Tasbtern civili-
sationg. Orbhodox adharsnce to the purs Sanskritic law
would clearly Ye an anachroniem at this day. Thus the
Hindu law ag adminigtared during the British rula reflacts
in a very large degras the peculiar character of the Hiacu
gociaty of ths time. vhether the changed vrought abouk
br the Britieh rulsre were exclusively goc@, bad or mixed
for the Hindus ie a question which cannot be answarad by
jurisprudence alone. A corract angwer will dspand on ths
approach to the question from tha standpointe of raligious,
gocial and cultural ssntimenta.

The proposad Hindu Code Bill with its
fragments is neither an imperabive necaseity nor an unmimsd
blsesing. As a matber of fact, Lo an impartial obsarver,
the spirit of ths Dindu vode Bill ie virtually for the
& accantuation or accalsration of &3 the tendsncisa that
have already bsen manifeat in the modifications and

innovations af 'acted by the Britieh rulers. Navartheless,
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adjudicabione and legislations, a8 it has alrsady besn
gaid within reaescratle bounde are always wholegome and
walcoms; in tha History of Hindu Law, the changes revsr
appeared to be too violant for the geniue nf ita syaslem
a8 it wag always accomodatiﬁg and subgorviant to the epirit
of the age and the 20cisty.

2. BISICRY OF 143 BILLS:

The Hindu Zode Bill is “the most comprehen~

give pisace of lagislation covering all the major branches
ot Hindu law. Ae early as in the yaar 1941 a Committes

wa.s formed by ihe then Government with Sir BN, Rau as
Chairman to report on the desiraviliby ot coaifying Hindu
law. The report of t holamzxik Committes racommanded codifi-
cabion of Hinau Law in gradual stages and actually two
draft Bille wers prepared by thew] owe dealing with the

law of intestate succeasion and tha othsr with thas law of
marriags . After drafting these two rills, the Committes
efsoza? bo furction. In oocurss of the discussions of thase
draft pille, bafore ths Apsemily, the Governmant passed a
ragolution on EOth‘January, 1944 by which the Hindu Law
Uommities was revivad with direction to formulabs a code of
Hindu law which would be as comprehensive as possible, The
Committee Degab its work in Fsbruary, 1944, The final
faport of the Rau Uommittese together zith the Hindu Code
Bill was placed befors btie Cabinet on or about 24th Yarch,
1947, The Bill was introduced in the Csntral kaxgis Legiela
time Aamsembly on 1llbth April, 1947, and on 9Lh of April,
1946, the Bill wae referrad to a Sslect Committses. The
select Commitbtee submitted thair report on 1Zbhe august,
1948, suggssting certain changes and amencmente. The motiorn
for consideration of the Report came veiors the Agsemtly

on 3lst August, 1948, fhsre wors Jebatos unon IV 2t various
inter mittent eritlirgs and finally on 19%h of Lacember,
1949, the Houer adopted tha mohion’y "that the bill =s
reported by tne Select Lommitted bs taken into considerat-
jon" . Batore tha motion was adopted,the Prime Minister

gave an agsurance bhat befors tis Cods was taken up for
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dotailed consideration, an informal conference would be
convaned in which memoers of the gensaral public would
also Ce raprasantacd to discuas thoroughly ths peints
regarding the Bill that were in controverey betwsen the
various gecticna ot the Hindu community. In pursuance of
thig agsuranca an informal conferance was called and it
neld ite sittings on various datas. Ae a result of the
delinerations, the Government dacidad to move certain
amendments to the Code at Lhs appropriate stage and notice
of these amendments was given by the Law Minister, The
Hindu Code Bill naxt cams up for consideraticn before the
Parliament on 6th of Fabruary, 1951. Debats on clauge (2)
of the Bill vegan on 5th of Fetruarv, 1951, anc centinuad
on the folloming two days without any cornclusion baing
reached. It wag taken up agsin in Sepbemper, 19561 for
clau=3 by clause discussion. In cource of theee discuesio-
ne the sugceetion came from the frime Ministar that as &
thers wae 1little chance of the whola Code Dsing enacted
by Parllament within the short tims available, it was
desirabls that a part of the Cods ehould be pasred in tLhe
presant eeesicn and the part gelectad was that which
rolatee to marriage and divorcs. Bventuzlly only four

f

Wware paﬂeed and the matier 9naed there for the
(l) n wfridiby
time oeing", %ﬁoeae&£a§?3 wss Qacided by Jarliament kx to
aplit in Hindu Code Bill or the measurs into parts or
AL m WWM“WQI Qivre. ot
fragmegia% 3 Bill wae
introducad in ths Upper Houass, the Council of otates, on
2tth July, 1952 in the form of the Spscial Marriagss
Bill (No. III of 195 d). Ths objset of thie Bill was to

provide & 8pscial form of marriags in carlain cases and

for the regisebration of such and cartain other marriages.

After the necagsary 4diecussion tha Bill was circulated

LA

(1) Dr. Bk Mukherjee, Mulla's Hindu Law, 1lth Bdition

pr, V1, VII, -~
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’W%e&’w D 4‘“%%%
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for eliciting public opinion, The opinlone thus rscaivad
when analyasd oy the Law Minister indicates that "the
Gnvernment of Madras, Bembay, Yest Bengal, Oriesa, ran jab
Hyderabad, Magdhya Bharat, Travancore Gochin, Vindhya
Pradesh and bthe Chief Commissionsrs of Ajmer, Coorg and
Tripura ®mere intavour of the Bill; the Government of
Bihar was against it; bhe Governmant of Aseam, Madhya
Pradesh, Myscre, F2eSU, Rajasthay Saurastra, Himachal
Pradeeh1 Andamsn Nicobar Islands, Bilaspur, Bhupal, Dalhi,
tuteh, Vanipur had axprecsed no opinion; the Chisf
Justice and one jud.e of the Asesam High Court, two

Judzes of the F3PSU High Court, Judyss of the Nagpur
Bigh Court, ths Chisf Justice and aome judgeg of ths

Pan jab High Court, the Chiaf Justice and three judges of
the Orissa High Court, twe judges of the Allahabad High
Court and tha Jucdicial LUowmicsionara of Bhopal and Kutch
ware in favour of the Bill; ths High Court of Calcutta
al 0 hao expreesed itself in favour of ths Bill; but one
JuGge of ths Agsam digh Uourt and threa judges of the
kadrae High Court had sxpreseed opinions againset it; the
judicial ocommigsioners of Ajmer and Judges of the High
Court of Bombtav, Hydsrsbad, Saurastra and Travancore Sxgik
Cochin hac expressed no opinion; Muslim opinion was
definitely against it"; the representatives of tha
Christian Communibty had suggested that tre provisions of
ths divoree Act should be substantially altered. The 1law
¥inisgber further atated trat the public was genarally in
faveur of the Bill which #as eirculated for eliciting
public opinion for five months last year. On 16ih of
September last, the Council of States agoptad the Law
Minister's agk motion for reference of the Special
Marriagss Bill to a Seleot Committse of both Houses of
Parliamert to report within two months of ths Constitution
of the Eonmittee. Bofore axamining the provisione of the
Bills, some discussions may profitably be mads regarding

the nature and history of the Institulion oi marriage
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with spedial refersnce Hindu Legal Historye.

VY

3. NATURE AND HISTCRY OF THE INSTITUTION OF MARRIAGE:

Marriage is a very complex institution and
it cannot be sxplained by ons or the obther ruling idea; it
repréeents z synbhesis of several and as T%a ch it cannot
give ri?%)to one parfactly logical sst of rules. Acoording
to Miraglia marriage is an athioal, religious and legal
ingtitubion and marriage laws have bean the subjsct of &
long and vitter strugszle ovstween the Church and the state.
The former coneicsrad the sacrameni as ths sseence of a
conjucal union. Bub the stabte by varioue lagiflaions
treatsd marrisge ag any other contract and prascribed a
civ%%)form, obligatory upon all citizens. [he same Philo-
sopher has characterised the ingbitution of marriage thua:

"Matri-mony is bths Union not of things bubt of =
human beinge; it is full and perfect ratural union of bwo
ingdividuals of different sex. From this it follows that Bhe
two & senbipente of the hueband ard the wifs should on
avery scora e 80 responsive as to find the complamant of
aach in the othsr., The spiritual slement should respond
to the spiritual, the physical to the physical so bthab
thes maxg man and the woman are tound togathsr Dy a three
gbrand rope of soul, body and mindeeeeesses Lhers is trus
union of man and wbman only &hen the epiritual and mental
bonds precadsg the physical which is only the complsment
or complaetion of tha former". Honce it is not sufficiant
Lo Osecribes marriage as an inatitution, originating in ths
animal inetinet of mating and "the marrisze lams as the
sum tohbal of bthe rules restricting intar course bebween
man and woméﬁa. hant also charactsriged marriags as the

1sase of Lhne sexual organs. This characterisation was very

mich ragrettad by Josaef Eohlér who rightly regerded this

=i

(1&)Vinogradoff - Higtorical Jurieprudence; Vol. I,PP.16EZ
(2) Comparative Lsgal Philosophy, Section 453, '
(3) Ivid, Section 445-46,

(4} oen Guypia - Bvolubion of Law,’, 49,
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obssrvation of Kant ae a standlng shwr on the entire
German philosophy. eragh1a 2also obmarves thalt Yexel is
¥x right when he says that Kani presents matrimony in ite
shamelesaneas, in hia definition of it as a bond of the
porgong of differsnt sex for the inter change and constant
possagsinn of mers sexual plsasures. Ariglobtls on the
ovher hand describes matrimony ae the union exclueive,
laabing and divire which results from the Interpensiration
of the two opposite characters of man and woman. Such a
conception was common to the Roman Juris Consults also. In
some gysuams, such as in Hindu Law, marriage is regarded
ac a sacraent and(g?n indissoluble union of flash with
flesh and tons with bone® and in moet of the other systema,
marriags is regardad a8 a apecias of c¢ivil or sscular
contract . Matwmsdan Law also recognisess temporary marriage
which ie known as Mu%a marriage. Similar instances are o
ba found slsewhere algo. Thus ths Jasesaniyeh Arabs have

& form of mabrimony which 1=sis three days only; on ths
fourth day, the woman is absolutely tres. In Caylon aleo,
Lhere are inctanceg of “itrial marriages" which last only
for five days; aftsr this period ths marrisge can be
confirmed or cancellad,

Jo83f hohler defines marriage as an
ingbtitution, the purpose of which ig to sarve propegation
and all the paychic impulese and ideals “hal surround it.
This definition alse cannot be regardsd as a stricily
logioal one, ad it doss not take into conesidaration ths

gocial and economicy aspects of the insbtitutionaz of

(6} Comparative Legal Philosophy, Sec. 444,

(6) Parasksra Grihyasutra, I, 1, 5-10;, Tikait lonmohini
V Bawant Yumsr, 28, Ual. 751,

(7) Miraglia, Qomparative Legal Philosophy, Secbion 429,
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marriage . T“hasa agpecte have been more fully inﬂll.(lgl?d ia
thd definition of marriage as given bty Prof. Vinogradoell:
"It is nobt only an institution regulating savusl
inler course and xepht up by oonjugal affection, bub also
an arrangsment for the bringing up of children and a
partnership for sconomic ends and social co-oparalion,
Somstimes ons s8ide and sometimes anobher predominates,
Vico is egeentially right when he says that before
the modest and religicus humen merriages, that ie before
matrimony and family, of cartain falhers with certain
mothers and certain children, there wae a shameless
commbssion ¢f things and womsn in which impious, shamaless
and xkk wicked men lived their lives. Helice of these
irpegular unions and the conception of imperfect matrimony
gan sbill bs found all ovsr ths ®world. Thus among ths
Sentals Quring the Sotrai, Lhe principsl harvest festival,
"a general saturnalis of Grunlkernese and debauchsry preva-
ila; chactity is In ahcryences for the time and all unmerried
persor:é may Indulge in promisctsous inter ooursa. This
liersnas, “oizver, does notv extend to adultery, nor Xk does
x it cover inter course bDatween personsg ef ths gsams clasa
bhough aven tnat offence coemitted during the h%gyeat
festival is punisied less severly than at other times!
Similarly in a Naga village, or town, “where tne instituw
tion of these communal nouses (pohs, as tney are called)
axists for tne unmarrised youth, tus most complebte license
is reported to prevail veitwsen tie sexes upto ths time of
marriage and this license is not only conwived at, it is
recognised oy puclic opinion. Mo value is placed on youth-

ful cnaabity; sexual movality in our sense of the word

(8} Historical Surisprudence, Vol. I, P. 164,

(9) Sir HH:Risley,Jrives and Castes 6f Bengal, II, P.233;
Cf . Durkteim, The Blementary Forms of Religious Life,
tracslabed vy ¥.oi®¥ain, PP. 215 ot saqe. |



only begina with ﬁgs-iage; out after marriage infidelity
is said Lo ve very rare". (lﬁfidas(exgzhange ot mates also
wag Lo be found in many places. Again "in old Arapia tne
husband #as so indifferent tox his wife's fidelity, that
ne might send har to cohabit with anptner man Lo get
himgell & goodly @eed; or mignt/h;ga her to a guest as the
Agir did up to tue time of W¥anbabites and 2x as peogple of
Dhanavan must once have done according to Ibn A Mognawirs'
account; or going on a journsy might find a friend to
supply his place ag the Yam did in the time of Burckhardt;
or might enter into Partnership of conjugal rigits with
anobiier man in return for hie servics as a shepherdl as
we read in ths Fotu-sl-Sham, P. 238, sq. "The old customs
show thie which are found in strange and scandalous cults
coletrated in homage of theGod, Protactor of fecundity.
The Lydians, Scardinians and Babylonians made a sacrifice
of their chastity vefore the wedding (as Hero-dotus and
dtrabo report), and in crises all the women of ¥ar wers
forceced to offar thwir shame as an sxpiation to placate the
divinity oubraged by their violabtion of the marriage law of
nature. The Magistrate of Locros demanded in a day of
public danger, bl sacrifice of the Chastity of the women
in the Temple of Venus. Stranc himself says tnal the
daughters of good family who devoted themselvea for a cer-
tain term to tte ocult of Anaitis wers most sought after
a8 wivesa; that such expiation was necssesary in Armenia and
in some parts of the Island of Cyprus. Herodotus ageaks

of tne same custom among ttw Thracians. And Diodorus
bdiculus statse that in tue Balearic Island, at Majora and
Winorea ana it otuer places, the bride for the first time
Delongd to all L8 glUe Pl Beacacesreees SLrabo says on this
subject toat a Partnian who has had two or three children

by ons: Womang can frave her and marry anothsr. Today the

(10) Frazer o-- Totemiam, IV, P. 300,
(11) Miss Czaplicka -~ Avoriginal Sioria {(1914) P, 293,

(12) Rogtertson smith - kinship and Marriage in Barly



~ Eskimos and the Indians of Worth and Soubh America, the
trivss of Polynesia and Auetralia, the Negroes of Rast

and Yesh africa, like uvhs Caffiras, ive their guest
temporarily aome/%asir wivea. Some Brazilian tribes do the
eame for tmsir prieonsrs of war whom they can kill and eat.
Among the ancient Peruvianse, in Bthiopis and even now

among many aboriginal tribss of India, Burma, Kashmir,
Southern Madagascar and New Zealand, the fride belonga for
the first might to all the relatives and frisnds. In
apcient Auyasina, among some classss in Brazil and Peru,
this “jus Primae noctis" is exercised uy the Chieftain and
priests. In Primitive nations of Gresece which wers in
closer relations with Asia -- Corinth, for example thsre
was a 8pecial bDody of priestemses with the olject of forca
ing teir fellow womsn to the sacrifice of their shame.
Courtesans are treated with respesct in some socisties,
bscauss bthey continus an old custom sanciioned by religion.
The constant discussion of Poetry, Philosophy and Politics
daveloped ths ideas, and tastes of the Athenian Courtesans,.
Tneir houses Uscame the places of profitatle leisure. ¥ho
does not know that Socratss argued with them and thnat
pericles was often in the house of Aspasia? In Abyssynia
and Java, thay enjoy a good name and ars trsabted with
reapact. A1l these facts disprove Spencer's ?iggm tiuat the
primitive community of women contained no legal idsa®,
Marriage was "recognised as an infraction of natural and
raligious law, becauss the fecundity of women liks %22% of
the earth or the great Motnsr should not suffer limitationa

Arapia, (1885) PP, 116-17,

(13)¥iragiia, Comparative Legal Fhilosophy, Section 428,
(14)Ivig,
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Again different peculiar customs prevail all
ovar toe world r?%ggding the leviratical marriages and
the widow remarriages. Among ths North American Indians,
brother®s or sister'a gons raceives the widow in marriage
and i8 bound bo taks chagge of tier children. Among the
South American Indians, the nearest rolative of the
deceassd uas the right to marry ths widow who also has
an opbion in this matter of remarriage. Among thne Aztic
and %ne Toltee nations the widow ie married Dy the
husoands' brother for ths upbringing of the childre, if
anye In Australia, ths brother of the docesassd inherits
his wife and child't'm/,. In Pplynesia, the brother of the
deceassd 18 regardad as the huscvand of tie widow and the
father of the childrep. Among the Beduins, thas brother may
offar to marry nis orother's widow but cannot compsl her
to marry him. Among the Hebrews, the widow marries her
tmisband*e brother. So far as t Nepro and the Congo
psoplaes ars concernad the nephews marry their aunts.
Thay can aven marry the widows of their [ather except
their own mother. With tne p¥echuana, a son succesads Lo
vhe wives of his father and comes by the wife of his
dacaaeed brother. Among the Afgane, the brﬂ'_g?r is
bound to marry the widow of the deceased vbrother. Ttus
Vinogradnff is not wrong whaye §'xe says that marital union
is a highly malleabls inetitt(:%zon.

Regarding the origin of the institution of
human marriage thers ars mainly btwo theories militating
againgt each ot&xgs‘. Accordir&%g’go ong o§ thess tiworias

| (20 (21) _ (22)
advocated by Bactwfen, Mc lennan, Morgan, Kohler, Fraser,

(15)A JH. Post, Bthnologieal Jurisprudence.

(16)Cf « Loevirabical marriage and widow Remarriage iﬁ Hinadu
awW,e

(17) Vinogradoff, Historical Jurisprudencs, Vol. I, P. 164,

(18)Antiguariscns Srisfa.

(19)0rigin of Consanguinity and Primitive Conditions of

Matrimony.
(20) System of consanguinity and affinity.

(21)Pailosophy of Law,



(23) (24) (25)
Lubbock, Giraud- Tenlon, spencer and Vico, the pressnt

form of Surcpean monogdmous marriaxe sprang out originally
from Promiscuity which gave way to group marriage. “Then
comss a 8btage when familiss emerged from tie group,
familiss @entered round the mothera, who gathered their
children about them but maintained only looss unions with
the fatuers of thess children, Then tne Patriarchal system
with the prd%minance of the mals as chiaf of the house
hwld made its appearance and paved they way for ths(zs)
monogamic marriags to which we are & accustomed now-a-days'
Sharply contragtad with this account of tne
origin of marriage, thars is-ano%ggg accoun%gg?cording o
t?%ggthsr th?%gy propounded by Darwin, Westarmarck,
Atkinson and Lang, This thsory “etarte from te position
wnat primitive men as wsell as the higher apes was patri-
arcnal bthrough ssxual jealousy and the insbinet of
appropriation. Ys have thue to start not from a state of
sexual promigeuity but from individual pairing; the male
might acouire several wivas when hs had a chance but he
jealously guarded his matas againat posasibls competitors.
The “cyclopaea%zggciety” a8 Mr. Lang terma it was built up
on the despotic sway of Lus sire over his wives and
cnildren whichh involved ths emigration of tie younger
males who therely bescame exogamous,bhat ie, had to sssk
for matas outside their nome. It is only by slow stages
that thees pat{%356hal mothods gave wav before more mamgka
complsX arrangements. Uxemples of community of women can

e found aven now in many societiss. "Bacinofen, Mclennan,

(22)Totemi am.

(23)0rigin of civilisation and the Primitive condition of

(24)Les Origines du Marriage et de la Famille.
(25)Principlea of sociologye

(26)Historical Jurisprudence, Vol. I, P. 165,
(28)Descant of Man, 2nd Bdition, Vol. II, P, 395,
(28)Hietory of Human Marriage, 2nd Edition, 189%,
(29)Primal Law, 1903,
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Morgan, Lubbock, Girand - Beulon agres with Lucretiya and
Vico in recognising a primitive period of commenion and
invoksths authorities of ancient and modern writers.In Chins
gomen were common until the end of the reign of Fouhi and
in Greece until tue daye of Cecrops; the Massageti,
Nasimonisons and Auseane did not know of matrimony according
to Herodotus and @trabo. Strabo and Solon say that the
Garamantiana were in the same conditions and Renophon adds
to thie clare the Mosyncciane who escandalised the soldiers
of Cyrus by their lack of any senee of gnams . The authors
cited adduve many facts Lo prove that ths most abaolutis
communiow exiets in some parts of New Zealand, South
America and the Andaman and Nicobar Islands., Tne gystem is
found too amonyg some Nezro psople who have no family names
and dis?%%ﬁuish individuala only by some peculiarity as
“long x or Lam?;i) The group marriages are found to exiat
in central Australia. And an a?ggynt of the Cyclopaean
family nas veaen given by N.4.Jhomas.

in paseiQ§é)we may, not inappropriately,
rafer to the viaws of Crawley according to whom primitive
people far from veing promiscuous were actbually afraid of
gexual inter course which Lhey tried to avoid by all means
thwe giving rise to several ruleg and restrictions for the
purpoge of excluding inter course. But this)theory of

BPAXEIX 8sexambagenism can e nardly supported.

(20) Social Origin.

(31) Cf. The Veddas (1911), C.b. and B.Z. Seligman.

(32) Vino-gradoff -~ Historical Jurisprudence, Vol. I,
P. 165,

(33) Miraglia - Comparative Legal Philosopay. Sesction 426.

(34) Spencer and® Gillen -- The Northern Tribss of Cantral
Australia, PP. 72 ot ssqe.

(35) Kinship organisation and group Marriage in Australia,
(1906) P.64.

(36) The Mystic Ross, PP, 222 etssq.

(37) Sen Gupta- Buolution of Law, P. 52.
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(38)
Vinogradoff is undoubtedly right whnen he

obesrveg that it is very imgax improbable that one rigid
couras was followed by mankind in the historieal desvelop-
ment, of marriege law. Ths a8 view hag been shared and
alaborated oy other jur:zgg?Zjeo. Though ag a matter of
fach we do not know what was the original form of martial
union and though we are = not in a position to xaxdk hold
that the selfsame course wag followed everywhsre regarding
the evolution of humen marriage, yet we cannot conbroveri
certain sasential and fundamental ideas which assert
themselves mors or less all forms of human marrisgss.
Thera are four(zgfh fundamental ideas as snumerated oy

Professcr Vinogradoff.

(38) Hisloriesl Jurisgrudence, Vol. I, P. 164,

(39) Sen Gupta, 3volution of Law, PP. 54 etseqge.

(40) 1. “Marital unions are ths out come of sexual sslect-
ion and restrictions. Gvan casual inter course is
the result of some choice of mates and involves at-
least tem.orary restrictions on othsr individuals of
the saue spBciss. Whers more or lese yermanent unicns
arise conditions of selection and restriction Lecome
very important and form one of the Chief elsments
of ovhe insbitution,.
II. "Tne sscond elementary fact is maternity: altuough
gsaxual 1inter@ourss mway e transgitory and irrsgular,
its natural coneequences ars not casual and it may be
said thal a mother ie wedded b0y nature to her children
even before she is weddeu Ly law to hsr nustand.
III, "The third elementary fact is supplied Uy the
physical superiority of the male inat enables him to
nbtain poseseaion of females to treat and keep Lhem
and bheir offispring us subjacta to his rule.
IV, "Bvery marital union producss not only offsapring
but relationship, it provices points of contact
betwean groups anc the labtlter in turn react on the

formation anG regularisgation of marital unions".
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4, HINOU EXXAXEEA MARRIAGE:

I'he most consudcuous featura of Hindu law
ie that in this eystem, in thaory atleast, sonship is not
nacesearily connected with marriags and marriags is not
necessarily connactad ®ith love and consummation. In Hindu
law, marriage is a sacrament (Samakira), a union - an
idissoluble umion of flesh with f}Zf?' bons with bons -
to be conbinued even in the next world. A Hindu marriage
is & sacament in the sense that a man is not deemed as
completely vorn until he takss a wife. Besides the
partnership with the wife is indiapensable for the husband
in paining religious mwerit by performing sacrifices stc.
Thie idea of indissolubls union betwsen tha'husba%gz d ths
wife has been thuas exprsseed by the Paraskaragrihyasutra:
“Pranaiste Pranan sandudhami, asthibhirasthini Hﬁ@aarmr -
s3initvacd tvacamiti% It has also led to the fiction of tha
idantity of thas hueband and the wife.’Th%zsyanu gays, "Vip-
rahpra  stathacaitad yo ohartd si emritamgana®, Fhat is,
the Brahmins dsclars that he that is known as the musoand
is known asg %zz)wife. Commenting on thies text of Manu
hullukabhatta quotes the following passage {rom the
ngasanaya.ﬁrahmaga:

"ardio ha va ega atmenan tasmad yajjayam na
vindati naitavat prajayate assrvo hi tavadonati atha
yathaiva jayanm vindati atha prajayate temhi sarvobhavati.
Tathacaltad veda vido vipra vadanti *®o vhartasaiva bharyya
Smrita", That is, a man ig only half of his 891f. Therafors
he is not fully born until he takes a wifs for 8o long ha
reamains incomglate. A man is fully born only whan he takes
a wife and tnen alone he becomss complete. Thersfors the
Brahming, versad in the Vedaa declars this: "[he person

known a8 btns hugvand is verily wnown as the wife".

Historical Juriaprudence, Vol. I, PP. 167-68,
{41) ETikait Manomohini V Basant rumar, 28 Cal. 758,
(42) 1, 1 510,
(43) Xanu, IX, 45.
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The identity of the husband and ihe ﬁifa(Zg§ baen
mors claarly expressed in tus following text of Brihaspati
whno upon the hypothesia of the fictitious identity of the
hugband and the #ife declarss a widow Lo be entitlad to
succesd to the ssbate of a sonlass tusband in prefsrence
to all other bheiras-

"Amnays Smritis'astrs Ca lokacars ca suribhih
S'arirardnag surita bharyya punyapunyaphals sama
Yasys noparata bharyya debiardham tasya jivati,
Jivatyardnas'arirearthay kathamanyah eamapnuajat
Sakulyairvidyamenaistu pitribiairisandtnichile
Asutasya pramitasya patnT tadbbagaiarinl”.

That is, in the sacrad text, the Smriti Code, the popular
usagse, a ®ife i8 racognissd as half tns body and an aqual
participator in good and bad fruitsx of him wnoss wife
dosg not csass to live, half the body continues to liva.
While nalf tne uvody lives, how can anyoody else taka the
woalth of the deceassd? Bven when agnates including the
fathsr, brovhsr and cousins of a sonlass deceassd man are
living, the widow takes the proparty.

It is @ really vary difficult if not imposei-
tle to reconcile the anomaly resulting from the snumeratbion
of the differsnt forms of marriaze and the differsnt kinas
of sacondary sons as they have uvsen describsd in ths Dharma.
sutras and the Dharmas'astras by the diffsrent sages of
ancisnt India. [he different kinds of sacondary sone wera
not psrhapa really in regular existance in the anciant Hindu
socisty; bub they were only an exhaustive enumeration by
tha sagelagislator?iﬁgarious reagong might Wwe suggestad in
axplaining this position. As regards the various forms of
marriage also tne same arguments apply with equal emphasis;

v

ra— - —

(44) Ibid, Commentary.

(45) Seriticacdrika, Mysors Government Oriental Library
sariss No. 48 P, 673,
(46) Vide Anta, Crapter III,
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out in cass of marriage, Lthe enumsration of the different
forma is by no meane exhaustive. For bssides the eight
forma of marriage usually descriced by the sagss, there
migm bYs concisvaed and actually there were In exlstsnce,
according bto AumeTrous literary refsrences, soms obher
forms of marriage which nave not bsen enumsrated by ths
autiiors of the Smritis. The mar{£%§e of courtesan oy a
migbandman, the remarriags of widows and ths Svayamvara
marriages may be cited as ingbtances in point.

5, MARRIAGE WITH COURTESANS AND SYAYAMVARA:

The institution of concubinags wag found
in India even from the earlisst period. Similar inatibu-
tiong also were found in have existad in anciaent Rome.
But in accordance with Roman Law, & person already having
a legitimates wife could not be allowsd to live with a
courtesan. But this restriction %as uniknown to Hindu Law,
Ye shall discuss this form of marriage with refersnce o
tha Incidenta that have vaan deagsrived in the o 3krii
Crama Mriccakatikam which ie ascribed to éﬁdrakaéfhough
the dats and the authorship of this work are not known for
certain, neverthelese it ig admitted by all that it must
bs of considerable if not of impemorial antiguity.

From tnis dﬁama we learn that Carudatta,
a Brahmin merchant, already having a legitimate wife,
Dauta by name, married Vasantasena who was a Courtesan.
Thie marriags of a Brahmin with a courtesan offere a new

typve of marriage altogethpr. Bessides this marriage with a
Cotwhenqr Wans o ¢mxdigi‘ingxumb.?&. Wlh B SHerr—

o

(47) Vide Ante, Chapter XIV, Hindu %idow Remarriaig Act of

(48) Tne moat important question in this connect1on?6'
fowever, is as to when such marriages prevailed in ths
gociaty, if at all. In facht there is no cartain |
indication a8 to the socisty of which psriod has osen
Cepicted in the drama Mricchakajikam. It may ue that
the society as Cepicied in the Mricchakatikam Wasd &
real one exigting at tne time of the author; or it is

also peoszsible to think tiab the autnor might have
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courtesan. In this case al so, Lhe man ma:ﬁfng the courtes
an is a Brahmin named S5'arvilaks who ig represented ag a
thief in the Drama. S*arvilaks marries Madanika who is

& courtegan and also an abbencing maid of -~-Vasantasena,
L]

Vagantasena is a courtesan and a daughter of a courtesan.
Sha fell in 1love with Carugavia, a Brahmin werchant and
finally witn the kingship of Aryaka she was ziven as a
legal wife to Carudalbia. It may appear that such a union
is oulte against tre spirit of wodern eociety at least,
but this might ve a custom of the period which has Baen
dsecrioed in the play. Thus S'arvilaka takes the fand of
Madanika without ths lszst social consideration. Had ther
bean any bar to take a courtesan for a legitimate wifse
S'arvilaks muet have nesitaied befors taking Madanika
for his wife. And Madanika also after her union with
Sfarvilaka requests him to take her to his parenta when
he was having her to help his frisnd Aryyaka. Vasantasena
was made the legal wife of Carudatta uy the royal
predopzbive of Aryyaka; and further more the profession
of a courtesan was not sven thea a noble ons. Thus
Vasantasena condema harself when she was asked by
Carudatia, tﬁﬁugh mistaka, to taze Rohasena, Carudatta's
gon to the interior of the house ag Vasantasena was

quite aware of the fact thal a courtesan as she wa8,

ehe could not anter there. To gt rid of tne stiszms of a
courtesan, Vasantasena's envy wae quite manifest at the

biwe when Madarika was Laken ag a wife Dby sarvilaka. It

described the state of the socisty which was in
vogue before hie time, for the descripiion of a past
state of tninge is algo freguently come acrogs in
literabure or it may be that the state of ths socisly
wag naithor a pasl one nor a really existing one -
tut the state of the society might be production of
the author's imsgination - a suggesfion which is most
plausivle from Loe very definition of a Prakarana in

woich bhe plot is Lo bs imaginary - Kavikalpitam. The
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cannot aleo be held that tus profession of 'a courteean was
then encouragsd in any way. Nor wers the pogition and
cnaractar of ths prostitules of that periocd in any way
Auvperior. Vita on one occasion very osautifully summarigees
the cnarateristics of the then courtssans. Thease character.
isbice have not suifered any changs in any way even to-day.
That'ths position of 2 courvesan and any agsociation witvh
her vwere cancursd is ouvious {rom the trial scene in the
Yricchakabikam when Carudatta hesitates again and again to
| exprogs openly that he had got any conneclion with a
gourtesan, Vasantasena's mother wae a typical courtesan
but the daughtsr wae quite different frow ths mother. Yet
we cannot help admiring Vacsantasena's mother when we ses
that sns importuned thas court again and again Lo releass
Carudabba aven though he might have murdered Vassntasena.
“ The union of S'arvilaks with Madanika tonds
to show tnat thos courtesans might pe freesly taken into ths
8ocisby a8 logitimate wivee, for we might sxpect Lo hear
at leaat somed discourss from the mouti of S*arvilaka who
appears to be guite a learnsd and considerate man as hs
shows nimeel{ to be when te says that bhough a thisf, hs
dnes nob sbeal tns proparty of a Brahmin, nor does aa_do
any harm Lo any woman, child and so forth. but the(ﬁgion

of Carudabta and Vasantasena reste on a diffsrent footing.

M{icohakagikam is a Prakarana.

(49) Here hryvaka out of gratitude for Larudabta might
have allowed nim the privilege of taking Vasantasena
ag his wife. Aryyaka, as king might vdry well
dispenss with the social coneideration of a thing
which he was going to do for himself for one of hie
most bansvolent friendas. Fer from encouraging, tnsss
steps migat go to Xk discourage, 40 a vary graat

axtant, the ignobtls profsesion of a concubina.
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Svayagvara is an institubion which seeams to have
baan widsly prevalant in anciant India. This institution
gseme to e as old as if not older than the %igveﬁa. Trs
two Aha'vins wers supposad to be taken as husgbands by
Usas in the svayamvara form. In a Rigvedic verse wek find
Lhat the admirable horses of the Advinas bore the car to
the goai for the sake of honour and ﬁqas #ho was the
prizs czee to them througn affoction and accepted them
a8 ner tusbands, saving that they were her lords to the
exclugion of Scma. From this ric it appears that Ugaa
nad the libarty of choosing her husbanda from among a
numuar of suitors. In the Ramiyana and ths Mahaoharata
thsra(%g? very many illustrations of the Svayamvara form
of marriage, ¥e have illusirabion of the ovayamvara form
of marriage even in the comparatively recent times during
the reigms of Jaychandra and Pgitnvfﬁgj.

6. SCM3 OBo3RVATIONS ON Iil® HINCU CODS BILL:

Ag it has already been noticsd tne Lindu
Code i1l or ratier bthe spirit responeibls for its

garesis has Daanz subject to savers criticiem from many

(50) In showing ths antiouity of the play, Yilson assumss
Vasantagend to bs a $udra woman. But this adsump-
tion is quite unwarrantabla. Vasantassna's caste is
difficult to ascertain. Her mother seems to be a
courtesan following uer usual profsssion. Such
courtesans ars genarally prompbad by passion to take
racouras to such a contamptuoua mode of living as it

appesare from the words of tue judge in ths Yth ach.
j¥is quite rabural that a courtesan might originally
hava any casbe high or low. But it has oesn the
ugual practice to all such unholy creabures by a xrkz
claaa name such ag courtesans thus the original caste
tending to be merged in tust class name.

(51) Rigveda, X, €5, 9. |

(52) Thus oven the Gode like Indra, Varuna, Yams and
others viad with one another to win tns love of iiB

¢Dw.maq,mjiﬁu+ uﬂ;wlﬁ; Sorragontc wade Ren clapee .30,
0aaubitul, Xing Nala wae selacted as Lmo groom to the
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rasgonsicle pareonsx and institutions in India though

at the samgzgﬁare wera again many supporters of the
propoged measure. In the first place, it is nsitvher
faagible nor desirable to havs one sgingls Code for all ime
Hindu rl;ving in the subecontinaent . It was rightly ramarksd
oy Mayne tLhat "bthe ags of miracles has passad and I

nardly sxpect to ses a code of Hindu Law which shall
gatisly the tracer and the agriculturist, the Panjaci and
the Bengali, tns Pandite of Benafas and the Rameswaram of
Amritsar and Poona. But I can saeily imagine a vary
peaubiful and epacious Code which should produce much

mo re diss%giftaction and expangs than the 1aw at preasant
administarads Thers is saia te oa ons Hindu Law and ons
dindu religion bub that is only theoritical. In actual
pracuice thare ars so many slaments of difference and
divergence in the forme of customs and usages and schools
and gects. This nas Wasn most graphically deseribed oy
Dr. Suniti kumar Chatterijes thus: "I am complstely opposad
to the idsa of & code of mindu Law applicabls to all Hindcue
throughout ths country which evidently iIs ths intantinn of
bus hindu Law Committes. &mx Such a code in my opinion
¥oe8 countar to the history of tha evolution of Hindu
socisty and Hindu religion. It is admitted on all grounds
that Hinduism is not a singlas religion w®ith a unigue

crasd demanding subscription to it from all and sundry and

axclugion of the gocs evan, Bagides this illustration
in the Manaviaraba, thers ars many instances of
gvayamvara in the Ramayana also where bhe princessss
could choose tiwir husvbanda from among ssveral princesg
agsemolad for winning fhewn Fand.

(53)Hindu Law and Usage, Ist Bdition, Preface. This passage
hag peen quoted in ths report of ths Rau Committas al so,
at P. 12,

(54)Sir D.F Mulla also contendad in the 6th Bdition of his
Hindu Law that thsre was soms necessity for codifying

Hindu Law where there was conflict of authorities. T
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it 18 nol 2 crasd with a eingle ook - it ie mors a
faderation of diffarent kinds of rsligions expsrience and
realisation rather than a singls typs of religious =xpsrie-
nce and realisabtion. Hindu society emuraces tumanity at
gifferent stagee of evolution. Harsin Ube the most noteworths
aspecially of Hinduiem. Hindu social and personal law also
follows thie ideal., Taking nots of tie geoxraruical and
economical ae well as oumsn and social factors, divergence
in usage and the conseguent divergence in law ars con Lemp~
latad in Hindu culture ae a matter of £xzEK courss; and this
idea has Deen followsG in practicex all tﬁgugh. Hence 8o
many schools oif spiritual law and go many typee of customary
law, [he greab Hindu doctrine of adnikariveda has {o Qe
taken note of in tnis connection. Natural evolution ratner
thanrevolution impoeed tfrom out eide such ae will e km Lhe
inevitable rasult of tus proposed code, would appear to

- harmonise with the development of ths Hindu society - in its
various ramifications., Ag such ae a student of Hindu hnistory
and dindu sccisty I am by conviction opposed to sucn drastic
changes proposad by the Hincu Law Committed, including the
promuigation of a single Code. There is a general tendaency
of the Hindu mind to transcend all attsmpts at reducing thin.
ge to a svandGard tvpe. Naturalg srowth ig the ideal which is
alwayes in front of it. I think a similar point of view also
dominated Ix'the svolution of law in Bngland. Tha Brglish
geniug has never Leen very friandly to cofification; their
gocial law and svenk their constitution -~ thsss ars uased on
convention, on usaye and on pracedent® and yet tha Gnglien

g8sem Lo Us gstbing on all right. I fail to understand ® thisa

—

implied cnly piece-meal lagislation and not the
codification of the whole of Hindu Law. This position
wag omitisd from the suoescuent eGitions. Tha viaw of

diulla aleo has bean citad by the Rau Committes.
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hagie in aettingup a gingle Hindu Code, when Hinduilsm
progents mush divareity inspite of ite underlying unity.
If some portions of Hindu Law and usage did not esem to
accorc well with vie bime spirit, there could always bs
an occasion bto amend them by new interpretation in the
ghape of adjudication or commentary or by peecs-zeal
legielation and vy Lhe application of the principles of
nabural'juﬂtiue and eguity through proparly constituted
autnority enjoyiang ths conficencs of all concernad. Life
ig a growth and a movament and a Cots is a static thing;
Hindu Law in all its divergencies raflscts 1ife and a
rigid cods intending to te all inclusive will hamper its
growth" ,

In the sscond place, there is no demand
for thns codification oi Hindu Law by the Hinou Pubdlic.
This 18 s0 as mosb of Lis rules of Hindu law are now well-
eetarlishaG and easily understandablse . Had thers tsen any
necassibty, it would have Usen exprsssed through punlic
opinion, 5o any codification im sure to be oot only
unwarrantad out algo undeslranle Thne undesiranility of ths
Hindu Coda has bssn most unequ1voca11y avinced by the
crltlclsm it has svoked. Ths Committed also did not intand
vo folist arything against the desire of the socisty wnich -
will militate apainst twe time-nonoursd idsas and
ingtilutior.s of the Hindug. Thue the Committes noted, "Nor
can we belisvs thal a tnoughtiul reformer will wish to lay
violeﬁt nande on the arneient atructurs of Hindu Law sxcept
for provsd nesceseity. It 18 a apacious struvcture witn many
schools anc by a Judicicua selection and combination of the
Lagt slaments in 2ach, he should Da abls Lo evolve a systen
which wnile retaining the distinctiva cnaractsr of Hindu
Law will sauisfy the neaCe of any prograssive sociaty”.

In ths third place, one of Lte olbijecia of
the Rau Commibtes ®as to evolve a uniform Code of Hindu
Law "Blending th8 most progressive elements in tue various
- gghools of law which pravail in different parts of the

country". But this will pe hardly feasivle in actual
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gractice. The differant echoola of Hindu Law are so clearly
astablished and the customs and usages of ths various
placas are 8o rfacically different from ons another that
ane uniform code ie suras to revolubionies the whols social
strucbura and givs rise to Chaos and confusion resulting
from the dislocation of ths traditional and time-honourad
goncepbions and practices. Inspite of tune local variations
the rules of Hindu Law are so well settlsd that no Hindu
governaed oy the Davabhaga school ie fesling any necassity
of teing governad oy the Mitaksarad school and vice versa;
nons ol them again is feeling ény abriking incoagruity in
the provieions made oy their respective schools. “But
alter all is uniformity”, ask some eminent juriste and
judégg{"such o Gagideratum that it must ve purchasad at
any price? Uivarsities of usags are inevibabla among ths
vary large numbsr of Hindue whn inhavit tnis vast sub-
contiment and it was for nothing thnat the Hindu lawgivers
racognised tie zEax paramount aubhority of local usagse and
custome. Why then, il may 03 askad, must the Hindus of any
particular looality ba necassarily called upon to foreesar
thair own distinctive traite and tradition in Lhe interests
of a theoritical symmetry? And why further for uhe saxke of
attaining and ideal uniformity wust ths law De cut off from
its ancisrt mooringa? Hindu law divorced from the Smritis
and the Nivanchas would ve a contradiction in terme. e
are dafinitely of opinien that any attempt to traak down
iy varicug schools of law and mergs them all into one
uniform svsetem ie a move in ths arong dirsction. But this
1s oot eaying that Lhare may nol oa alamente in any existing
gchonl of law that do not call for a change. Nor would it
Ug rigtw Lo decry any proposal to introcuce such spacific
changss by lagislative actinn as "piscameal lsgislation®,
and %o insiet on comprahangive lsgisliation as theonly
alternative. ve think tnat tiwere is a certain amount of
unicunded prajudics againat what is usually called "pisca-
meal legislabtion". Unliss other countries in Burogs,

leagislation in #ngland has alwaye bsen pilacameal and has hat
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to no untoward rasulte. It ig piecemeal comparsd with tne

fo&élity o1 Uhe lass out may ve oquits axhaustive so far as

Lhat particular topic or branch of law is concarnsd. In

(55)This refers wo the written stabtemsnt submittad befors

tue Hindu Law Committes (Rau Committes) oy the Hon'ble
R.C.itter, the Hon'ble B Mukherjees (Now a judge of
the owugreme Cour:i of India), The Hon'bla C.C.piewae
(now the Law Ministsr of India) and the Hon'bla
aJN.uen, judgeg Galoutta High Court; they furbner
pointad out that "the Commities themselvasx racognisad
bunat all the topict of Hindu Law do not coms within

the sphers of ¢sniral lsgislation, and in parlicular
tnat of devolution of agricullural lawwhich oy tina
Constitution ach i@ exclueivsly a Provincial subject.
Ahd it may o3 notad in this connection that agricultu-
ral land consbitubss by far the bulk of immovaols
property in bDengal, nay, in ths whols of India; and as
has already bDsen judiciallv held, the expressisn
"agricultural land" embtraces within its scope a largs
variety of interssts from that of ths propristor of

the highest grads to that of the actual tillsr of the
80il. I'he Committas hops th&t the Provinces will mova
on the linese prescripad in thns Cods. ¥s doubt, however,
whather this hops will te realised. It is too much to
axpact bLnat all ﬁhe Provincas would adopb all the
provisions oi the Central Act.lt is highly improbauie
that the provinces, sepecially Behar and United Provin-
ceg, would adopt Part ITI-A ol ths Cods relating to
the abnlition of ourdvivoreanip or Bengal would édopt
5.5 of part II en bloc. Assuming, however, thab vhis
%11l happsn will the operation of bthe Code ce hsld up
till the last of the Provinces hus 9xpressed ite viaws?
<hat would happen if tne Provinces finally leilslatad
on different linss? Religious and charitable endowments
again, happene to s an exclusively provincial sutject

and if shebaitship is deemed to va part of thie suojsct
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such parvial legielabtion nowsver, care must Le taken bo

goa that it i not a miafit with the rest of tne 1aw, as
wag undoudtadly tue cx3s with act XVIII of 1937 (Hindu
Jomens' Rignts to Fropsrty Act). Ie codification apparantly
on a large scale at all necesgary, desirable or conducive
to the well Deing of any sociaty in general and to the
Hindu sccieby in particular? Amendments and lsgislation,
though pisce-meal ,may be efiected with ths express or
implied consgent and approval of tine people thamselves. This
hag baen actually done so far by dirach legislation aa wsll
ag indirect legislation namely adjudication. Thie is the
natural process. Anybning contrary to it is sure Lo evoke
criticiem and protest undsrmining the very strengih of the
actions concemplatad.

Rignts of women havas been souznt tox ba
axpanded. Bub how will thess contemplated afforte actually
venefot the Hindu Sociebty at large in the collactive sense?
Thus it may apparently e supposad that if a girl is allow-
ad Lo inherit her fatiber's property, she will bs adding
to the astate of ner husband after uvhe marriage whan that
property will ce btakan to ner husband'e family. But it is
nol possivle vo ignore this very plaring fact that as tne
wife will be bLaking some property from ner father'se family,
go if thers 15 any eistar of the nusband, ghs alsc will Ds
gimilarly tatlng out her shars of har fatuer's properiy
o har husscand's family. ¥hat then is the maxs nat gain or
poeition? Theee additione and subtractions are ultimately
pEZXEX meaninygless ae neitber of tus familise is actually
gaining anybhing subetantially. Ultimately more or lees
giatus cuo will us bhe net result. If ths huevand's patri-
mony is not diminiehsad in any way oy nis eiter's inharitan-
e, 1t doees not mabttar much whather the wifs will oe
vringing any property with her from her father's family or
not. Il the nurband's property remains unaffected, this wk

will virtually mean that the wife also #ill us wanefitised

T complicabed cuselions ars Gound uO arise ragarding the
devolution oi such intereste also",
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by the property of her husuand. Hence the contamplated
sratorential treatwert to the daughters will not actually
improve their lots ag degirad, Thie ie a simple cuestion
of Arithmatic.

Another striking consequancs of Lh3 conitamp-
lated preferential traatment to the daughters will bts that
sufficisnt axpenses will nob bs incurrad for their educa-
tion and training upto Uhe time of marriags. Bven witout
any legisglation at the present time alao parents and
crothers try their best for suitable groome sven at the
higheat costs pnesivle. This is sheerly on account of ths
gentiment of love and affaction. Bul once lagislation is
there no ona will Be keen snough for thet training and
sducation. I'nis will also put an end to all sorte of
individual snterprises on the parta of the daughbters. Thue
the proposed lagialalion is sure to do mors harm than gosd.
Y¥oreover merried daughtsers morally ars not and legally shal’
not e liabls to maintain and support ths parents aven in
difficulties and distraseas. Casse of sone ars quite
giffarent.

There are gome such guestione euch ag tue
suppoesd equality of the x saxss or divorce/ggécglmost
aternal and which can never ba answarsd by eimpls "yes' or
'no’, They have evaer bafflad human solubtion and they are
lixely to de =0 for all times to come. It is never the
contention of any party that monogamy and divorca ars the
ideal insgtitutions which must be accepted and followed by
everybody. Thare are unhappy familise and unione under all
~ syetams of marriage and tnay ars uound to remain more or
1288 g0 long =8 human naburs will remair as it is. The
gvile from the ramedy must not ocutnumber or excesd iLba
avils that are sought to ve remedied.

again survivorship which ie a necsssary
corollary of the Hindu joint family in the Mitakshard
achiool hae pean adhared tn Dy that school from a vary very
long vims. I4 has undoubtadly cervain asddx advantages and

disadvanta.ee of its own when contrashted with the Davauhaga
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school . I'he apirit of tus propoeed code sesms Lo L2
apairgt averything Hindu.

Toe attempt of the Ceode seeme to change the
culture and civilisation of the Hindus oy legislation -
which ig an ausurdity in iteslf. The Code contemplates
gsacularisation of everybthing which has besen inextricably
connected wilh Hindu religicn and culiure. Yarriage is a
gacramant and not a c¢ivil or sacular contract. Inheritance
ie largely taead on the thsory of Shrach or finda. Though
thase theories havs Leen adhersd to fmy the Indiena from
time immemorial ocoasional ghanyee and daviationa have bsen
advocated sven by the sags legislators themselves according
to bhe expzency of ths situation. Widow remarriage and
dissolution of marriays in certain casea are to be found
in the original texte themselves. Thess are certainly to Ve
understood as exceptlong rather than as general ru}aa. Asg
a matter of fast, without religion, philosophy& cuiture
what ie Hinduism and what is the contribution thereof? Tém
pisce of contemplatad legielation ie sure to 1ead to more
chang and confusicn and lack of social diecipline and orgder

The advocatea of the Code are in a sense
vthe paculiar producte of Wostern civilisation md ¥estarn
aducation. They do not undersiand tne underlying spirit
or eniue of the Hindu culturs and raligion. Nor do thay
unasratand ovw to accept and assimilate @®nat is fzmk vest i
a foraign culturs and a civilisation. They are always
atiracted mors by ths exberior rather than dy the intrinsic
worthe It may be eaid without fear of contradiction or
exaggeration that those who wsre really benefitted by
dagbarn cotact wsrs naver unwise enough to denocunce thair
own cultural achisvamente and contrinutions. Tte lats
Ighwar Chandra Vidyvasagar wantsd socizl rsforms but he did
not want so sacrifice or abandon averything of the Shasiras.
de c¢learly wantad ivhe reforms within Ltha vary pricincts of
the original texts - whoss authority or ubtility was never
ousstionsad. Similar was the cass with the religious

reformare 1ike Raja Ram Kohan Roy, Ram krishaa and
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Vivekananda. I'hay never departed {rom Hinduism; Uhay
only emphagisad certain aspacte whiich were not otharwise
magﬁifiad in ordinary circumstances.

Ag a strong Government ie a political naceseity
for the stabts, so alsc a striet Dody of social rulas and
ragirictione is a degideratum for the conirol and zll-round
progrags of the society. It is nobtody's cass thnat no cnange
whatecavar ghould b3 introduced in the eystem of Hindu Law.

La must raflasct the social nesds and must try to mest them.
As socisaty is not stasle, so law also can never De stagnani,
The changss in ths onz #ill necessarily 1sad to the changss
in the other. Revolutionary changss ars navar nacagsary
nor dagirable. Lat tnere ue legislalbion as thesre ia nsed
falt for it in the socisty at large. The microtopic
minority in the sociely has no right to imposs ite misguid-
ad ovinion on Lhs resat of the socisty unless it is alsao
convincaed of ths wisdom and expedisncy of ths innnvations
that ars sought to wa introduced. 'he most balanced and the
0ast considared opinions on the Hindu Code Bill have basn
given oy four judges ol ths Calcutta High Court including
tha present Law Ninister ohri C.C.3iswas and Dr. B.. Jukhar-
Jea, a Judge of ths Suprame Court of India. I'ey vegin oy
gaying that "al tne oulsat we must exXprasss our eerious
doubts as to ths wisdom, necessity or feasibility of
enacting a compranensive Cote of Hindu Law. The Draft Code
doas not proless Lo Ue exhaustive but it dafinitely aims
at Daing a state in the pgreparation of a complets cods, and
that maksa it necsssary Lo consider how far such codifica-
Lion ie proper or desirabls. Most of ths rulss of Hindu Law
ara now well-ssttled and well-undsrstood and a Code is not,
therefore, called for ab all. There ie x in fact no gonsral
demand for it, nelther thoss who are affschted oy Hindu Law
Nor bioes who have to adminieter it have falt ths necasriby
of a Code. 48 are nol awars that ths whols of the personal
law of any community in any country has bsaen sought to be
ombodiad in a Cods and it ie our conviction that all comru.

nitiag in India 1ixe the Muslims for instance will stoutly
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ragiet any attempt to feist a Code of pereonal law upon .
them. ¥ do not sa=s why ths Hindue shouldbs treatad
diffarantly.

ag rogards matters on which {hers may Ds
divargence, of oginion or conflicts of judicial dscisions,
lsgislative acbion may perhags Ue called for or justifiad
to removs douots or obscurities but it is a guive differant
propogition ¥ to try and affsct fundamental changes in the
structures of itha law by maans of legielation, when changos
ara nol demandad oty the community It831f eceesecescscsncecses
4o do not say bthat no changese are ¥k called for in Hindu
law. Like avary otber aystem of law Hindu Law muset Ce
prapared to mast ths Challengs of the time. In fact it is
the adagbivility of Hindu Law to changing conditions and
circumstances that hag helped to maintain it as a living
force and iv isg significant timat the Ymritis which are the
ultimabe rE® repoeitary of the Law themselves mmkzhxazrsxkize
recogniea the principles of such growtn and davelovment.
Upto the advent of ths British rule, it was ths Hindu
Jurists and commentatore who helped forward the continuous
svolution of the law, tubt thia tney did only by a judicious
gelactinn and exposition of the anciant texbe without any
attempt to undermine Lheir basic authority. That proevess
hasz 8ince baser arrestad, and tne only agencies which now
axigb for bringing about any changs are tns courts of law
and the legislature. So far as courts are concarnad, their
functicn in this respect ie necegearily limited; all the
sama, ag evary student of Hindu Law mows, the coniribution
which Lhey have made to ite developmsnt has indead baen
vary romarkable. The leuislature, howsver, wielde much
wider powsr which axtende not mersly to the interpretation
but to the making of whe law, bubxz it ie pracisely this
circumstance which in our opinion caste upon it a epecial
obligation to act with the utmost cautionz and circué%ectior
Ihsse eminent judges and jurists do not also fail to notice
the real improvements sugesst=d by the Cods in some matters

of inheritanca when they hold that "in ths rulss rsgarding
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inheritance the Committee have brought in many clood-
relations #ho are now exeluded from the 1ist of ueirs
either cecaige they belong to the fomale eax or baczuse
they do not coms within the =cope of the Pinda theory. Ve
also find that the Committea haﬁe in an admirabls way
framed rulee for precedance among non-enumerated heirs
(Part II Rules 8-9D. Those mabtere were not daalt with Ly
the Commantators and might in our opinion fittingly form
bhe subject of partial or auxiliary legislation liks Act

IT of 1929 which set 2 ussiul praecsdent for wuch legislatior
by removing certain defects in the MitEksars 1aw inheritan-
COeseesssssese L0 Chaplter on maintenance also has basn
admirably worked out and removag certain long felt
grievancac”,

Tne other two poinis that ozen rightly
commentad upon ars the inclugion of daughtsrs in the list
of sirmltansous heirs under Class I and the question of
marriage. The first according to ithem is considerad to bs
a "chan.e of revolutionary Ghéﬁferﬁ which of 2ll the
proposals in the Code has perhape evoked the strongest and
the moat widely axpreessd protsst. The frawmers of ths Code
thamszlvea do not appsarn to have besn 8o vary sure ag to
how far their proposal would rsact on the Hindx mind; and
thisg pernape dictabted a caubtious move on btheir part, in
providing for uvha daughter only a half of ths share of a sor
ag under the Fuslim 1aWeeessesssssescees Bxamining the
quasgbion eﬁtirely on ite own merite we algo find i%
difficu1t>£o gupport the proposal of making the daughter
a co-hair with the son. No Smriti writer ancisnt or modern
no sctool ¢f Hindu Law, progressive or otherwmise has
racogniasd the daughter ag such heir. Beither so far as we
ars a®are, ie guch a right in the daughbter sanctioned by
ueagze in any part of India. [he lagielaturs, therefors,

Ai.i\md{ic:ing an ﬁnovat;iton; pire and sim._la an&ci&a.s such
«Could Le said Lo exiev on grounds of justice and squity.
But could such a cage De really mads OUbsessessscescsccnes

ve can {inG no justification for going to ths opposite
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extrame 0y placing Lhe daughtar In a better posgilion than.
the son himself - ag would undoubbedly be tne cass under the
Code. he a wife or a =g widow, the daugnter gats a shars in
ner hustand's property; and sven as a widowsd daughter-in-
lasi sne nas her rights of waintenance out of the father‘a‘.
agbate",

Whils on the topic of marriage they have been
"COHStr&ined.tO obgsrvs that ths Committee's approach to the
subjact has nol bsen corrsct. The firet thing that the
legiglature should do in dealing with marriage is to lay
down the ageential conditione of a valid marrisge, viz.,
physical and wmental capacity, ags restricviong, prohivited
relationshiy and 2o forth. Ths ocussbion of form which is
alao sasentlal then comee in. An d most systems of modern
law prescribed a form for civil marriage as an altsrnative
vo raligious marriage. In a civil marriage, however,ths
aggentiala remain Lthe same oxcept amtxx {habt no-rsligious
gcoremony naent be gone through. It is againsk elewsntary
rules of civiliesd jurisprudsnes to lay doen that thers sh-
ould e ona kind of prohibited degraee in sacramental
marriage and a differant kind in cass of ¢ivil marriaga. But
that is what ths draft Cods seeks o do for Hindug Civil
marriage should in that case cease to be & prt of Hin
Law and musgt remain a ssparate branch of ths law altogether.
4Ye notice witn some surprise that the framers of the Code
hava gone much beyond thex rules of the Special Marriage
Act and have pefmitted marriagss even between firet cousins
which ig entirely obnoxious to Hindu sentiments. dhether
civil marriage is made a part of Hindu Law or ig 1aft to M
regulatad by tne opecial Marriage Acht, we ars definitely of
opinion that eseentials of a Hindu marriage except in metter
of ceremonies should te the same in either form. In our
opinion, the best thing would be to keep tte civil marriage
out of Hindu law altogether and leave 1t to We regulated by
bhe Spscial Marriage Act with a repeal of those provisions

thereof wihich provide that even when Hindus marry toere under
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Lhey would be governed by the Incian suceession hct”,

7. THE S5:@CIal, MaRRTAGE BILL:
The criticism and protest againgt the

Hindu Code 3ill has not gone in vain. The idea of compre-
hengive codification of Hindu Law is indirectly given up.
The Governmant havs no® deemed it fit i#fx to split up the
measure contemplatad by the Hindu Code Bill into fragments.

AL o 10 B Moo Gl Baveree Nl (T 9 l1se)

Tn;b;?rst of thess fragments }GﬂFeﬁfeﬂPﬁ%9é*%y'ﬁhe Snacial
Warriagag 3111 ( No, III of 1952) Mintroducad in ths Couneil
in of States in July, 1952. Aa it has already been ssenj <t
bill was circulated for sliciting putlic opinions which have
alrsady baen received and will be placed soon befors a
salact Commitise of both Houses of Parliament .

This 6111',1%%§§§5b1a11y sart of the

n WA Aftind Mrfontaer 5 W CoAL asteads

oriyinal Hindu Code 5ill With some minor alterations here
and thers. Honos all the criticism that have Dbesn mads
againgt the Hincu Code b111 will apply more or less mutatis
mitandie with reaoect/aﬁ tha OSpecial Marriageg 3ill alsoe
A8 a matter of fact the provisions concarning marrisge and
divorce as containad in the Hindu Code Bill svoked bhs
gevareat eoriticism in visw of the revolutionary changes
contemplated by it. Necessarily the criticism in connaction
with the Special Marriage Bill aleo is directed againsat
thoes very propositions wnich are more injurious than
usaless,

N B It is claimed by the Advocates of this
Bill,that it will be only the firet stefp towards the
realisation of a uniform civil Code ?s contamplatad by
Article 44 of the Congtitution of India. It is clasarly
diffieult to realiss this uniformity in tha aphsrs of
parsaonal iaws in India, whars the aystoms of personal law
are moet inextricably mixad up with th?zfuestion of religi-
on. Thug in Hindu Law marriage is a sacrament and inhsritanc

o

(1) It rune as follows: "The state shall endsavour Lo sesure

for tue cibizens a uniform civil code throughout the
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gpecially in ths Dayabhaga school is based on ths theory
of Yinda or religinoue sfficacy. Hsnce tha same provision
for marriace cannob bs contsmplated for the governance of
all people in India which includes_follow%'of many other
roligious faith begides the Hindue. The Spacial Y¥arriagss
Bill only makas permiseive provieions; it Dy no means
contemplakes any compul sory application of the law of
marrizge. fhis Bill also doss not provide ths only method
of marriage to ve followad by all the Indiana alike. Thus
the alrsady exigting forms of marriags will ceentinus to
oxiet in the land; there is algo nothing in thie Bill which
will aven In remote future put an end to thess marriagse,
This 5i11 could be ragarded as an effective measura Lo-
warde uniformity i{ this could exclude other forme of
marriage at prasent or in fubure - near or ramote. But as
that ig not what is contemplated, it can De sasily saen
that far from tendinyg to uniformity, the Bill when pasgsed
into law 3111 zivas rise to anobher spacial form oif marria-
goe begides those which are already found to be in sxistenc.
e. In reality, infggte of the ado and the high sounding
namss the Prasentiill isnothing but an amendment of the
Special Marriage Achb of 1872 as already amenced by Dr.
Gour's Act of 1923, According to the provision of the agh
of 1872, marriagss could bs celabratead betwesn persons
neithsr of whom profeseed the christian, or Hindu, or

Muhamedan or Jewish, or Buddhist, or Parsi, or Sikn or

tarritery of India",

(2) This quéstion hae bgan fully discussed in connection
with tha institubion of Bindu marriage; ass Anta,
saction 3 of this Chapter.

(3) Tre Hinca Code Bill was for the codification of the
dindu law only; but the Special Marriages Bill is not
exclueively meant for the Hindus; it will apply to all
Indian citizens though only in a permiesivs manner.
From this alona one need not understand that this Bill

wrudl
A . - e - -
~82rve to make tie law uniform for all persons in India.

y
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Jain religion. after the amendment of Dr. H.5.our,

persons could marry without making the aforesaid daclarat-
ion; but they had to make another sort of declaration that
botn of thém telongsd to the fame faith such as Hincu, Sikh,
Budhist or Jain. Thus tone Act of 1872 permits a marriage
netwsen people who are naeither Hindus, nor HMuslims nor
Christiang otc. the only formality required bsing to get
such a marriasge registersd according to the provisions of
this Act, The latter Act (Dr. Gour's Act) had added the

word Hindus in the former Act so that Hindus can now marry
unde€4%he_provisions_of this Act without legally ceasing to
be fHindus. According to v DBill of 1952 no cdeclaration
will te necesrary regarding the religion of the partise,
Thig is the most conspicuous feature of this Bill. And
sometimas parties profeseing different religions and not
inc¢lined to change any one bf tham find difficulty in
solemnieing marriage in India.The strictly personal laws
almogt invariably insist on the identity of religion of the
partieg. wugh marriagea will %e)recognised ag valid by the
Bjill of 1952, Such an actual cgse was referred to by the Law
Yinister when he was introducing ths Bill into the Council of

ubatbens, It nasg basen rjght,]_:r gaid b}“ the coritics of tme DBill

gt

(4) The Hincu Law of adoption, joint family, succession and
inhsritance will not apply to them; thue while mominally
remaining Hindus thev will legally cease to be so. They
will be governad by the Indian Succsssion Act.

(8) Snri V.K.Lhags, a dincu, wasg a member of ths Council of
Stateg. He wantsd to marry a Parsi girl namsd Tehmina
Plehta. Nona of them was willing to discard thsir own
raligion. The opecial Marriags Act of 1872 ag amonded
oy the Acb of 1923 had no provision to govern and
recogniss sguch a marriage.hey could of courss anter Into
matrimonial alliance only by giving up their religione.
Thue to aveid the legal difficulties they sniterad into a

marriage contract some of the provisions of which run as

tollows:.
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(6)
(1982) that its purposas could be served by making nscase-
ary criendments in the already existing Special Marriage
Act of 1872 as modified by the et of 1923. e pointed

criticism has baen made on this zoint by Cr. B.R Ambedkar

"In accordance with juristic, ethical and natural
principles of marriags our alliance ig proper and valid
and we Tehmina ° Mahta, Par#i Zarthosti and Venkab K.
Chage, Hindu do nersby contract marriage tetwsen us vy
xxixx mubual consent and harsby declare oursslves as

man and wife and mutually agree to be bound ag follows:-
(1) Ye shall have & commonfaim in life and ttat, ss far
&2 possible, be the service of the peopls, socially,
politically, culturally and economically.
(2) 4e sghall ve phr-sically and mentally faithful,
honagt and helpful to each other,
(3} We believe that for a full life there mueh ab-
lsagt, s one child to avery allliancs. %e bslieve that
by the adoption of scientific methods, children should
e planred provided children are advisasle to have on
abupgnic and hygienic principlse, and, as the population
protlem has agsumed an appalling condition and as food
ig not available for all, we plan not to have children
abt the present.

(4) e belisve that it is the riuht of the woman
to chooss to have or not to have a child and the tims
for it.

(5) ¥e may separabe at will and particularly on
the following grounda:

Fuaysical and mental cruelty, iwmprisonment for a crims fo
tuo veare, suffering from any loathsome and veneriszl
diseass and dishonest phyaical and mental bshavioures.
cossnenses AR 1955 (Journal Section) P, 3,

(6) In cases of marriagzes abroad, the Bill confined iteelf
to marriages betwesn persons both of whom wsrs citizens
of India. Complicated qusationg would ariee in the case

of marriages avroad when only one of the parties wag a
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according to whom bie prseent BIll was a retrogads stap

in as much ag ninaby percent of the provigions in the Bill
had bsen adoptad from ths'Act of 1872: "In a country so
little progressive as nure has bsen", says Dr. Amusdkar,

"it ehould be the duty of the Govarnment to take time Rk by
the forelock and make chanues which appsar to be supported
by the gociety. Thie Bill on the other hand goea back to
1872 although we live in 1953. It wag a dangeroue thing to
dosl piecameal with the ilindu dee put 1t was clsar that

tha intention of the Government was to chisel it out bit by
bit and sez woethsr it could Ue enacted in that forﬁ. If the
marriage law laid down only the principle of marriage and th
law of aCoptlon and the law of irheritance continued as in
the past , I think it will result in nothing but chaos".
Dr. Ambedkar also commented upon the disabilitiss imposed
by the Bill such as takioy eway the right of adoption and
saverance from the joint family. The only cdifference betwsen
a Vedic marriage and a marria;e uncer this 8ill was ths
mabhnd of solemnieation. Yae it so radical ae to recuire
that the law sihould drive out a man from his family and
make complsbe serverance? "In tne Kcb ot 1872%, continued
Dr. Ambsdkar, "naving regard to the sentiment of tie peopla
then existing it was perhaps nacessary for the Government

to go cautiously and very slowly. Bubt we who belong to iLhs
paople, who can fesl the pulss of the paopls how fast it is
or how slow and in what diresctlion, should certainly show

mich more Courage to zo forward ratusr tnan take this

%ag a person domiciled in India. It might be nacessary
for the Government to introduce in Parliament latsr a
Bill dsaling with forasign marriages on ths linas of
2nglieh Foreign larriagas Ach of 1892. Undsr Lhat Act

a marrisge soleamissad abroad @whan ons of the parties was
a British subject was declarad to be valid as if it had
veen solemnisad in tne United iingdom with due obesrvanc

of all forms raquirsd by law,
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rotrozads stap". It Wae also Deen said by way of eriticiem
that the Bill of 1982 ie a mera word for word repstition
of Ll dpecial Marriagse Act of 1872 or only a modifiad
copy of tue sams. Hance there was no justificibtion of
introducing & Wew Bill. Tne purpose could os sasily
gerved uy making suibable amenduente of the‘Acts of 1872
and 1923, To mest thase criticiems ths Law Ministsr
contandsd that he had orought {orward a new pill in ordsr
Yo give nublic opinion an opportunity to exprass iteelf
on the various provigione of the Spacial Marriage act of
1872+ The Law Vinieter further claimed that fublic opinion
was generally in favour of the Bill and that ite provisions
might s axpacted to produce a salubory effsct in that it
might 12ad Lo wors homogenksiy in-sociaty although such
& (rocese would be a long dram out one. The Bill =hich
did not compal any ons to act againet hig wishes might De
~dascribed a8 the firet athempt to sscurs to the citizens a
uniform Code.

‘According to the provisions of the Bill of
1952, a pereson marrying undear it will be dasmad to hava
besn geparated from his family and ragarding inharitancs
‘and succaesian will be £overnad by the Indian succagsion
Act. If the Bill of 1952 is to be indepsndanb of rsligion,
then it ie quit-s logical to sse that btheir religion is not
also affacted in any way. As ths marriage can be cslaurabasd
without any change in the religion of the parties, it is
quite rational Lo contand that they will not be ssvsrad
{from thsir rsligion and thay will continus to bs membars
of their natural familiss 20 that inhsritance and suceess-
ion also may take place according to the law of the partiss
when bhey btelong to the same religion and according tothe
btarme agreed upon Dy vns partiss when they vslong to
diffsrent raligious persuations. This question ie aleo
2x closaly connechad #with the raligion of thas childran when
the pararte belong to different religions. Acenrding to the
peneral rule in aosencs of any other provielon ths cnildran

are to {ollow the relizion of their fatusr. The cuestion
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will nov arise wnsn‘tna parant s will baelong to %he fam
raligion. But according to the provision of the Bill of
1982 svan in case voth the partiss are Hindus, thay will
ve daamad to 08 servad from the Hindu family. The Law
Minister himself rsalises tne injustice or the irravionality
of ths provision. Thie was indsod a very serious desparture
from the customary Hindu Law. Thers might bs esome point In
thie disgualificabion when ths husvand and the wifs belongad
to diffarent religions, bul ®han thay belongsd Lo Lhe s-ime
réligion why should it aflset their righte of inheritance
and succeseion? Tns Law ¥inistar did rsaliss that tms prov-
igiong avecub the savsrancs from jbint family mignt racuirs
somz modification. Ha had asked himsslf, for avample, why
thers should'be gnmuul enry geverancs from joint family in
tius case of marriagelbatwaan two HinAus undar.the Spdkk
spacial Marriages Act . Again regarding the raligion of the
igsue of a marriage eolamniesd undsr ﬁhe‘proposed maasurs
it wae suggaetad by the Law Ninister that it mignt nol ve

difficult to pgrovide bhat”%he time of the marriags or £ at
| a subdsquent datas, the vartiss in cussebion should declars
in writing thal tne issues would bs poverned by a partisular
religion,. In absance of any such daclaration, it was
presumad ohiat the children would profsss the religion of
their father.

Tha'panéﬁas eriticised the Special Marriagss

Bill of 1952 by eaying that according to their customs
marrigges betwsan tha childran of two brothsre nr gistars
wera allowad and that the proyosed Bill enich brought such
marria._na within ths prohibited degrass of relationship
would vause tham hardship.

Again the Muelims criticisad the Bill by
gaying that it was not possible for Muslims and Hindue to
marry in contravention of the religious lawe undsr which
their marriage should bs parformed and still call themsalves
hindus or Muslims. It was, howaver, a differsnt ewatter if
thay daclaredmgrperson ranouncad hig religion and then

married ag he lised. It could not be possible to have a
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uniform civil code governing all the different religione
existing in the country. The Bill interfering sitn {te
parsonal laws will react very unfavourably not on%;)upon
the Yuslime out also upon the Hindue and tha Chrisiians.
The Christians also criticised tne Bill of 1952 Ly contend-
ing that the provisions of ths Incian Livores 4ct wers notb
quite satisfactory and aleo that thay should ps adsguately
‘modifiad. |
Lot usg briefly rafar to ths conditiong that
nave Osen enumaralad for tie validity of a marriége tobs
solomisad undar the Lil1%? 1982, Clause 4 of Part II of
the 5ill runs ag follows:ia
"Conditione ralating to selemnization of

epacial marriagesi~ Notwithstandin. anything contained in
any other law for the time balmg in fores relabing to the
sol?gxieation n{ marriaggs, a. marriags belwesn any two
pargnns pay 0o Solemniasd undar thieg Act if at ths time of
marriac.s tane followsing coﬁditionS‘ar?ggulfilled, namely:-

(a) neither party hae a gponce living;

(10)

(b) naither party is an idiot or a lunatic;

(7) A1l the pointe that have besn raissd by way of criticism
will be-again fully sxamined by the welect Committaes
of Oobh Housss of Parliament.

(8) In special marriagee no rafsrence is nacasgary tok tne
religion of the intanding partiaé te the marriage. his
ig an innovation or improvement Lhat has sean deviesd
oy Lhs Bilfﬂg} 1952 as comparsd ®ith the Acts of 1872
and 1923, )

(9) I'his condition ex.rassly lays down that the coniemplated
gpscial marriages can he only monogamous in character,
So far as Hincu Léw ig concerned Polyenmy i not legally
zrohibited though in practice it ie going out of vogue.
oimilarly in ilahomsdan Law alao,though a Muelim is |
anbitlad in lawr to taks four #ivae at“altime, gtill in
reality thare ie a dacisivs tendency'towards mONOLamy -

apacially in the aducatad and progreseive buslims. Thare
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(¢) The partiss have completsd the age of sighisen yax
yasres

() eacn party if he or shs has nob complstsd the age
of £1 years has outainasd the consent of his ar ner fabhar
or guarcdian to the marfiaga; (12)

(a) ths partiee are not within ths degras of prohibited
ralationship; and

(f) whers the marriage ie enlemisged out side India,

doth partiss are citizars of Inlia,

is no. serioug nbjaction to maks ths marriagas lsgally
_monogamous. The only objaction 1s that no lagislation
ia Ceamed necageary for thie purposs,

(10)This 1e also a welcoms condition in the sense that tha
la® on the point in Hindb Law in particular is not
quite clear., In 1942 ths Madras and the Allahabad High
Courts have held that the marriags of a lunatic is
invalid. But in Ratan Mani Davi V Nagandra Naravan
after discuasing ths Qiffersnt texbs and authorities on
Hincu Law, the Calcoutta High Court (1949 A.C. 404) has
held thnab the marriags of a [emals wi‘oh,a mals who is
imgobent.and hae not Dbean able to consummate the
marrisaze is a aullity. “But sven conesidering Hindu
marriage to te antiraly'a acrament, ag the acceptance'
of the trids ia a neceﬁsary and indispensabls part of
rthe ceremeny a pargon Whose loge of reasonk ig complate
should ba held incomptsnt to accapht the bride and ine

'marriaga must ©e regarded ag invalid on thatl ground.
Thars ars nowsver degreees of insanity and if ths msntal
abarrabtion 18 nol of such a charachtar a3 to make e
bridegroom ingapabla nf‘undérstanding~the carameniag of
marriags ang taging an int@lliszent part in them, tis
marriage should bs held to bs valid (28 Cal. 700).
<hen a congenital idiob's marriage ®as arranged by hie
fathar and hie wife gave cirth to two sons ii wasg hald

“that he was lawfully married" (1942 Nad, 807),

(11)Ihe Ghild Marriage Restraint act has besn supsrcsdad as
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I'wo parties are said to bs within "Lhe degrse
. linsal
of prohibitad relationghip® if ons ig a faxkak ascendant
of the obthsr or wag ths wife or hussand of a lineal ascand-
ant or dsscandant of the other, or if the two ars traother
ard gister, uncle andg nieca, aunt and reyhsw or ihe
childran of two brotusrs or of two sisters.

{HLA}ALICN I1.
‘Relationsnip includes:-

(a) ralationship oy half or unterine wkk blood a8 well
ag le thlmata, ‘

(b) relstionship by adoption as well ae by blood and all
Lerme of relationghip in this section shail be construad
accordingly.

The conditiong snumeratad adove in Claues 4 = will atonce
indicats how thess spscial marriages will differ from the
other forme of marriages under the diffarent aystems of
J3arsonal 1aw.r_Another vory important provision contampla~
tad oy tﬁa Billuif 198 ia3 with respsct to the rsgistration
of marriagae in forms other than Lhose includsd ia bhs
iragant billg [hus Clau?g3}4 of Part 11 provides as follows:
"Regigbration of marriages sclamnigad in

other forms - (1) Any marriags eslsmnised, shethsr bafors

a8 the ags of the .[irls is concsrnad.

(lZ)fhe‘parsass.ara.entitled tn celaurats marriagese aven
natwaen the childran of brothers and eistsrs - on Lhse
strangth of customs. I'ma prohibited dagrsas have Dbasn
gpacifically enumsrated in the bllfﬂéf 198, Valid
cuftoms should ba racouniesd a8 excapbions ®whare

.N8C282ArY .

(13)The provieion for registration of marriagss solzamniesad
in other forms is somawhat wmovel. By thie provieion
scoya #will be given to many more marrisgas to oo placad
almnet on the sams fooling as tne Suecial marriages
tbougn a8 a mabber of fact they wera solamnised in

giffarant forme according to different principles. Thus

nthar forme of marriage ars not discouraged out an



or aftar the commancement of thie Act obher thnan a
maArriaga solemnised undar thd Spacial Marriags ach,(1872)
of under thnie act may be registarad undar thnis fart uy a
Marriagzs officar in India if btha following conditione are
fulfilled, namelyi-

(a) a caramony of marriags has tesn parformed bstasen
bLna partise and they have oasn living togethar as hustand
and wife avar gince;
X (i4)

(b) neither psrty has at the tims of registrabion mors
than one 2uousga living; |

(¢) neither partv is an idiot or a lunatic abt tha time
of ragilsbratinng |

(d) the partiss have complatad tns aga of twanty ons
vears; ' '

(d) the partiss are not within tha degraas of pronioitac
reldtiOnship a8 dafined in Ulauss 4 %gd

(f) if the partize hava baen resié?gg within the
Digbrict of ins marriags Officar tor a period ofnot 1ass
than thirtp daye immediataly precading ths dats on which
tna application it mada to him for ragistration of the
marriage" .

8. DIWRCYH IN HINDU Laws

Divores is a conception whicn saams to De
conspicuous‘by ite apsence in Hindu Law,. Marriage in this
gyslem connotes, as it has alreadv basn seen, an indiesolu-
ble union to ba continuad svan after death, It is onk tins
fiction of this indiseoluble marriage-tis that a Hindu wife
ig entitlec to maintanancs even in casss & whan the nusband

emoracse a diffsrent faith in conasistent with and hostils

——

opportunity owly hzs baan given abt 1lsast in some cases
when thare may be a tendency towards the agualisation
and uvniformity of marriagass among thosa who will try bo
Laks advantagss of the special provisions.

(14)The sssential conditdons nacessary for bLhe registration
mugt D2 prevent at the tims of the registration whaté
aver misn, nave basn tha position ab thsx actual time

of the marrisps. L'hg if a hindu marries for tne second
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Lo thue prevailing réligious fealing of ths wifs, In this
ragpact Hindu Law can bs contrasted sith other systame of
law in ganeral and Romen and ®nglish lawe in particular.
Itere is however an indication in a sloka of Vaeigtha
that divorce among the Hindus also migit nave =2xistad
thouch nob in a very pronounced {orm. [he text of Vagigtha
‘nmstmsu

ua tu yadanyajatiyah patitab kiiva eva va

Vikarmastta sasxbtre va daso dirgnamayopi va

Udhasi deva sanyaewal eapravaraganhﬂgagi.
“hat Vaéﬁ§§ha means is that a girl aven though sns is once
given in marriags, should bte got married for thas sacond
timg if tne firet groom nappsns to e a glava, an oulbcastae,
or one balonging to t?? sare gotra or a diffarant casts or
suffering from a discasg for a 1on5,tima.' If a girl already
marrisd to a wan is given in marriage to anothsr man for
the gscond time, & in that cuse the [irst huseand may b3
regarded to hava bt3an divarcsed. The very conceptinn of a
punarchu woman alsgo indicates the sxistence of divorcs. But
a strictly lsgal divorca or dissolubion of marriags ie a
ousinegs axglusively confinad to the nusband and the wifa.
But according to ths provision made oy Vaéiggha, it ssoms
onab ths father or the guardian of the girlx rather Lhan tne
girl hareslf was responsibls in getting tus first husband

abandoned Dy the girl. Hencs such a cage of dasartion can

time during the life time of the first wife and if the
firet wife Bx® dies thersafter, thare will ke no bvar to
gotting the second marriage registarad according to this
Bill.

(15)Thie condition is nacessary only to give juriediction fo)
the Marria.e Officer to taks action for ths purpose of
regietrakion. _

(16}according to Vigqu, ths hunchoagk, dwarf ,ona in distras:
or afficted with a discase should abstain from marriage
for life:-

"Kubjavé&anajghyandhaklfvapangvﬁiarogfhgm

Vratacarvwd bhabattaedm vZvaiiivamasamg'avam",
. . ’ .
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can 0y no geane bes callad a legal divorce. And ag a matter
of 1act we do not wnow at whose instancs or initiativas

_a punaroiou woman was to discard or be ssparated from her
firsv busband. Again if a Hindu wife misconducts nsreslf
;;}ﬁl g”‘;nvanuﬁ 3?1?3 blft?ecr“’é.?;sen g9 .'c.)? l;c.g gti,g;;taﬂen in that
cags ths uncnaste wifa is srtitlad atleast to a starvieg
maintenance. Tuig provision for starving maintenance
sufficiantly indicatass that ths marriage-tie can never Da
diesgolvad bhough the wife iz to livs a@sparatsly from her
husoand, Such provigions alao are not wanting in the
S'astras bnat if the xkfta wife repents aftsr her misconcuct
and performe ths nacsseary expiatory ritzs toere is no
resgon why shs should not be again accspled as a wife
capaule of taking parte in all the dutiss of a Hindu wife
accordiﬁg to the S'astras. On tnis point of course, thers
ie soms differsnce of opinion among tha(di§ferent digh
Courts. aceording to the Calcoutba High Gngt an unchaste
wifa ig not entitled evan to a starving meintenance, the
rule?lgg that effsct 09%26)0f moral otligatior only. Ths
¥adras and theuﬁllahabad Hizh Courte also ars %gothe game
opinion. But it has been held ir a rscent Bombay case bLhat
an unchaste ®ifs is entitled to bare waintenance and if gho
rapents and'pafforms bhe axpiatory carsmonies she ie antit-
1aCG Lo 511 ths rights of a ®%ifs unlesgs she nas misconducted
narealf with a man of lowsr class. Ths obearyvation of

o (21)
Candavarkar, Eﬁon this point ig very instructiva.

(17)Ramanath V Rajanimani. 17 Cal. 674,
(18)Nagamma, V Virabhadra. 17 Mad. 392.
(19)Dsbigaran V Daulata, 39 Madras 234,
(20)Parami V Mahadavi. 34 Dombay 276,
(21)“xne ganeral rule to be gathsrad from ths texts ie that
a Hindu wife cannot us ableolutsly abandonad by a
hugband, I{ she ig laading an unchaste wifa, he ie Dounc
to keep har in bhs houes undsr rastraint and provids he:
wivh food and raiment juet sufficient to support lifse;

shs 18 not antitled to any othsr rignt. If, nowever, she
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Taough eseantially a sacrament, Lhe concepbion of Hindu
marriage gave riss to certaip anamalies; il was Ly no msang
impartial to the huebard and wife. Thus though a Hindu
husoand could take ay any numbsr of wivas, a wife wag naver
allowed to taks a second husoand eibher curing the 1ife tim
or after ths death of the first huacand,lnerd was in this
ganga a foqg glanding injustice on the part of the Hindu
wife. No doubt eous lsgiglations we.,e passed to amBliorats
Lhe conditiona of ths wifae by gaC°1ﬂ# ths Hlndu 4idow
Romarriags act of 1856 and uhB Hindu Marrlad Yomen's Right
to Saparate Resicencs and Maintensnce sct (aot XIX) of
1946, I'ha former acl lszalisass the ramarriages of Hindu
Yidows and the latter act provides that if a husbtand marries
for anotnsr vime the former wifes will be entitled to judicial

saparation and malntenance. Toie law was enactqd to die-
courage polygamy in Hindu Lawe But ths husband can nsver
sazk judiciai-eegarationﬂfrom the wife unvar thie Act. Thus
though tie orieinal Hindu Law wae parbial to the husband km
tne act of 1946 (Act XIX) has besn partial to ths wife, In
‘any way the cusstion of divorce has Gecoms quite prominent
in, hlﬂLL Law. lhou 90 form of marriage can bs advncatzd to

o2 the only ideal fqrm, gtill thors ig hardly any doubt Lhat

—

repents;-rqturne toﬁgurity and parforms expiatory rites
818 Dacnmes antitled to all conjugal and sncial righte
unlads har adultary wae with a man of a lowmer caste, in
ahich cass, aftar axpiation'ehe can glaim no mo¥s than
Dare maintehénce. Buﬂ if on Lha othsr hand ghs ies lsading
‘a vicious life %ibthout any irdication that shs hae
rapantad, she ig not antitlad to maintenancs”,

agcording to the Madrae High Court also, an-
unchagta wite is enbitled to tare maintenance if she
subngaguantly leade a é%sta life. (Satyabhama ﬁ'ﬂsshav,
39 ¥ad. 658). |

(22)Thers is a etorm of protest by tns orthodox eachion that

tos doctirins of divorcss should never te introduead in

Bindu law. It ie undoubtedly true tLiai any discussion on
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the law must provide [or digsolubtinn of marriage and
daclaration of mullity of marriage in Lhe clearest poasiibe
‘ A THa HAnt Maise saT Jivato Aalt
language . The Rau Lermittes, the Hindu Lods 2111 a1d the
Special Marriages Bill of 1952 have suggastoad provisions
for wullity of marriage, diseolubtion of marriage and the
judicial ssparabion of husband(%gd wife. 'he grounds shich

hava Dssn enumsrabad in Saction 2 of the ActiIX of 1946

the dogirability of such a legislation is surs to
warrant and involvs questions which are mope social
than lsgal on account of the gaculiarity of the
instisution of the joint family system, the sanctity
attachsd to the Hindu marriags from time immamorial and
al8o the characbaristice of the raligioue gantiments
permsating the mindé of ths Hindue. But asg it has wvaen
gaid elss wnsrs quegtions 1iks the aguality of esxss
and dissolution of marriaga are almost sternal and can-
not 0a angwerad oy eimpls 'yee' or 'no'. And thore also
cannot b3 any ideal iratitubion of marriags which musgt
03 accspbtad and followad uy evarybody. [hs nature and
form ars virtually dest=rminad by ths circumstances of
gach country of psople.

(23)It runse as followsi~

Grounde for claiming saparata regidsncs and
maintanance . Notwithslanding any custom or law to bhe
contrary a Hindu married woman ahall bs entiblsd to
eagaraté ragidanca and waintenance from her hustand in
ona or mors of tha following srounde namely:-

(1) it he is Suffering from any loathsome disease
not contractsd {rom har;

(2) if ha is wilty of such cruelty tosards her as
rendasrs it unsgalfs or undsasiradls fcr har to livse with
nims

(3) if he ie guilty of deseration, that is to eay,
of atandoning ner without hsr conssnt or against her
wigih,

(4) if he marries apain;
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for claiming eoparata ragidance and maintenance are vary
significant; tness are mora or less bhe grounds which have
taen corngidared in connaection with the Jivorcs laa as
.mumhwmww
sug.agted in tns Hindu Jode Bill, and tha opacial Marriags
bill of 1982..I'e other Acts which have alrsady modifisd
tha orbhodox conception of Hindu marriags are the dindu
' Marriaae Dieaoilitias Ramoval Act (act LLVIII) of 1946 and
tha Hln%u Varriages Validity sct (act X{I)} of 1949, Ths

latver xct anacts 4Lrab the word Hindus iccludss DATreon s

(8) if he caasss to ba a Hindu by donversinn to anobher
raligion;

(6) if hs saus a consuuine in his houss nr habitu- -
ally rseides . wita & concubine; “

(7) for any other justifiable caues;
frovided thnat a dindu marrisd woman shall not Ds
antitlad Eo ssparata ragidsancs and mainvenancs from har
husoand if ehe is unchaste or ceasas to 0s a Hindu ny
changa to anotbhar religion or fails without sufficiant
¢aus: to comply with a decras of a competant court for
the rastitutiorn of oconjusgal righta",

(24) 5action 3 of this act rune as follows:i-

"Validity of marriage vetwesn Hincdus -- Notwithstanding
anything containad in any other law for tha time taing
in fares or in any text, rules or intarpretation of Hindu
la@ or In any custom or usags, no marriage batwsen
Hindu shall ba dasmsd Lo De invalid or aver to have
‘bgen invalid oy reason only of ths fact trat bhe partias
thersto helongsd to ciffsrent raligions castas,

subcastae nr gects”,
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profaseing the Sikh eor Jain raligion and ths former act
removase tha rastfiction of Gotra and Pravara in Hindu
marriags and also validiatsg tne marriaje baslwsen Lhe
guibdivisiong of ths sams caste.

‘ NLU Lass

Bﬂfnre Lhe pa=sing of the act XXVIII

(25)
of 1946, Gotra played a very 1mportant part in Hindu Law

in datermining tha legal validity of a marriage. [nus
Wanu says that a woman valonging to ths sams gotra or
primitive atock ig prohibitsd to be taken in marriaga oy 4
man any of the thrss rogsnerats classasi-
“Asapinqg va ca maturasagotrs ca va pitun

Ya pras'asta dvijiufhgm-dvifaharmaqi maitauna®,
From tha word vars'asbtd used in tvhe auove sloka, it might
appear bnab the gotra rulés wara only racommandatory
rather than mandatory; but it cams to b3 almoet sebavlieh-
o0 law that the quastion of zotra like that of the pronib-
it2d dagrase was lsgal and nobl eimply woral. Baudhayana 2k
aleo says that he who ihaGVartedly marrizs a girl apriang
from tna e%me)orlglnal goock with nimsslf eust support
hsr ag a motger. Vag' igbha goas furthar and saye that
if the husband is of the solfsams gotra, tha girl even
though she had bsan marrisd eiwuld be given to another
husband checkad with clothes and ornaments. Tns question
of prohibited degresss and bthe axcaption thereto in the
form of ahat iz aown ae tha intarvention of thres wotras
hazg?yeen fully discussed by Banerjee, § in his monumental
work, ihe sxception refarred to above ie basad on Lhe
tsxts of Brihat Y¥anu, and ths Mateya Purana cited by
Ragtunandana in his Udbahatatha though S'ulapani differs
diffeore from him.

(26)Tnig Act applias to the whole of Indla sxcopt pgfttB
LALA S,
(26)Colebrooks's Digoat, Book V,

(27)¥arriage and oitridnana,P. 63 etseq.
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' (/8)
Perscns are eaid t¢ e of Lhs same gotra when

they can tracs their origin to the sam Rigi. Gobra thus
means & famlly Glsoanded from ons of tis savsral palriar-
_ ¢has whe according tohome are twenty four and according to
goms othare férty-two in numbar. Brahmine alone have gotras
 othars follow bhe Gotra of their praceptors. The S'Udras
are not gound by.thé restriétions of,Gotra.

| Ihe reagens tor probibiting sagotra marrisgee
ars.axactly the s%ggjas thpse for the origin of exogamy
according to Me Lennan. Several rsasons havs Daan
aseiéned‘fdr the origin bf axggamy. Ttuwe attraction for
tip foraignorun%gm%liar hag b3an enumeratad as onae of
the reasone of exoggmy. Basides tte scisntists gnd the
doctors claarly g99 tne avil affecte of in«breeéing. In
Hadith it-is said "Marry among etranger? andy you will not
“have feebls postarity". It isg a}so gaid that "the sesd of

(23
rslations bringe forth feebls fruit",

R

'(28)Phe Word gobra has bsen dorived thus:‘Go - trai + Ka.’

| ‘Gotranhugavyayorgbtrgp gails gotrag kuaékhayo§ iti
Liadini . Ih’ﬁhis genge 1t hae got some connaction with

: the meaning suggestad by Max Mullar who thinkse that

the word Gotra comas from.the wdrd"go' or cow and
hs traces ths connection betwean gotra and cow® in iLhia
%a :"In ancieat times, whan most wars wars carried on
ﬁot ﬁo_maintain the balance of Zowar of Agia or Burope
out ‘to Lake posssasion of good pasture or to appropria-
ta iarge,hards nf cattle, tha hurdles grew naturally
inﬁd the walls of foriressss, tus hedges becams strong
001d8eeneaseerses and thoes who 13ved Gehind ths same
walle wera callad gotra, a Tamily, a Lribs or racs",
(Chips from a Garmen workehdp Vol. II, P, 28),

(29)Primitive Marriags PP. 84-£6, |

(30) Vino gradeff, Historical Jurispru@ancé, Vol. I, P.180,

(31)Iwid, P. 181,

(32)Goldziher - in tne Academy, XVIII (1880) P. 26.

(33)avoidencs of Conflicts in Lhe same tribs or familv
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10, SACRAMENTAL MARRIAGE V3RoDs CIVIL OR or3clal

VARRIAGSE:

Originally for obvious reasong, there
wag only one form ol marriage in Hindu Law; thal was the
sacramental form. But aftar the advent of thne Britishers,
tpab alone ®ag nob desmed sufficient as many spacial or
irragular forms of marriags ®are actually baking place in
clear diéregard'of the provisiong of the orthodox lindu

Law and tradi{ion - mainly on account of the contaminabioneg
of ® oartain social and culbural idease, Ihie fact %gyld
~nob ts lgnorad; hance thars was tne imperative necaseity
of an act ligs tha opecial Marriags act (III of 1872).
Thaee marria&és wara spacial or ¢ivil and wers more in Lhs
form of aXceglions rathar than ganeral rulsa. T'ns guasticns
of raligion, caste, prohibitsd degrass and numbsr of zxxEix
parégfsjﬁo the marrisgs had to be viewad specially for the
validity of such marriagse under the Special Marriags Act
of 1872,

batween favhere and sons, betwsan brothars and other
f

axopamy. another motive for eXogamy might bs traced bo

>

relations hag basn ragarced as anobhar eason

BX the etronz human déeire for mat:imgnial alliancss
for the pﬁrpdsa‘of attacking ahd rapelling ensmiaa(Cf.
' nohu»,iﬂﬁlOSOphy nf Law and sen Gupta, Svnlutiona of
Law, P, 52} .
| The ethical and moral considerations also playad
& vary eangidarable part. fhe Hindu eagass prohivited
sagobtra marriages ag they were <rotssqgue in tus seanse
that botn tha partisa valonged to the same family - eo
Lo say - howsvar ramotsly they might De rslated. Ths
di safivantage of this gotra doctrine is that tne scope
of selecting parties to marrigsge is thus narrowed down.
{1) For ths report of the oslact Committes, Vide Gazstte of
India, 1871, Part V, P, 519 anid for oOiascuseiong in the
Council Vide Ibid, 1868, Supplsment, PP, 890, Bxtra
supplament, £2. 16, 42, 1872, bupplgﬁgnt, PP, 2, 57,



. -T31- S D N

Tha original Hindu Law did not mention civil marriags
~and the Spacial Marriage act (1872) did not rafar o -
‘sacfamantél marriacze8; but both of thew had tean prescrib-
o0 203 dstailed br bhe Hindy Cods Bill. Thie is thuz the
first legislative classifieation of marriage on the oasie
of gacrament and apeciality. But the peculiarity ie bthat
befors ths Hindu Code Bill ths original sacramental form
of marriags wag notb ¢isturbsd in any way: that form
ramainad in tact; orly a naw form of marriaga was dsvised
or mofa corractly epeaking reocognised ag nacessgitatsd Dy
tha circumslancss of the counbry and the conditiona of ths
socisty. o thie naturally thers was nobt and could nou b3
any ssrious objection as the orthodox fold was nol invadsd
in any way. Those who wantad to go out of tne orthodox
fold mare simply givan a sort of 1agal recognition %o do

g0 .

(2) One of the most essantial conditione of ths Spasial

 marriagss uae-thaﬁlthe partiee Lo such marriagse ds not
grofaes tns Christian, Jewish, Hindu, Wuhamadan, Parsi,
Buddhiet, Sikh or Jaina religion. This was according
Lo the orizinal ot of 1872; Bub this condition hasg

" taan amendad by the act (LX) of 1923, The original
Praamole ran like this: "¥hersas it is expadient to
vrovide a form of marriasge for pereons whn do not
profaés ihe Christian, Jsxigh, Hindu, Muhapadan, Parei,
Buddhist, Sikh or Jaina relizion and to legalise
certain marriagse tha validity of whicnh is doubtful
eersssssoifbor the amendment of 1923, ths words “ang
for persops who profeas the Hindu,-Buddhist; 3ikh or

- Jaina reli.ion" had bo bs addad; Vide oection 2.

(3) Section 6 of the Hincu Coce Bill provides tnat savs as
otharwise providsd herein no marriags vetwesn dindus
ghall be rehognised ag valid unlasg it ie solamised
eithsr as a sacramental marriage or as a civil

marriage .
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[ns conditions of the Civil marriags of the
Hindu Cods Bill were nbviausly taken assantialiy from the
Spacial Marriags act. But it did not stop thers. It also
wont Iar %o give a nsw definition to sacramental marriags
oy snumerating such conditiong ae wcﬁld maks the eacramsn-
tal marriage alao appesr, Yo a very large sxtent, asg
' ana%4?oua ax Lo or 1uant1ﬁié with, bhs civil marzé?ae. Thus
MONOLAMY ®as 1Q§$ﬂt°d ugan, the concsptions of S&QIDG& and -
prohiltited relationenip wars suopstantially modifiad.
In this way tha original institubion of Hindu marriagse was
sought to 0s fundamartally reoriented in ths most unortho-
dox tashion. A mera glance at Lhe conditions that hava baan
snumaratad in relation to ths sacramental marriags and the
S givil marrisgs by sections 7 and 10 respsctively of ths
Hindu Code 5ill will amplv justify the truth of the above

Sxdaxix¥X¥ asgertiong. Henca thers was a storm of protest

"Neibtner party haes a spokse living at ths tims of the
marrisge” . sactinn 7 (1) of ths dindl Code bill.

(5) "bapinda relationship" with refarance to any psrson
axtende ag {ar ag ths third gensration (inclusive) in
the 1ine of aecant through the mobher and bhe fifth
(inclueive) in ths line of ascent tnrough/§2§her, the
ling eaing tracad up wards in sach cage from Lhe person
conearnad who 19 to us counted ae tha firet ganeration®,
Bub Yaiival kya éays - "Pancamat saptamat urddhvam |
mabribah pitritasbatia" . |

(6) "Two persons are said Lo bs within bne degrseg of
prohivitaa ralatienship if one ig linsal ascendant of

vae obter or was bhe wife or husband of a lineal -
ascandant or discandant of the obher or if two are
trobhar ar and siater, uncle and niesce, aunt and
nephew or chilursn ol two urobherse or of two sisters”,

For other details vide Yection 5 of the Hindu Coda 5ill.
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~agalnst the-Hindu Cods 3111 and one of ite frazmants, tha

Bincdu Marriags and Divorca Bill (VII of 1952).
Reférance hag Aalready bsan made to tos

~ davslopment and fate of the Hindu Code Bill ab tus vary
oﬁtsat of this Chaptar., %hen ths idea of passing the whola
Hindu Cods Bill in its entirsty was appgarently given up,
racourse was takan to the Hindu ¥arriage and Divorce Bill
(VII of 1952) and the Spacial Marriage Bill (III of 1952)
a8 introducad in the Uppsr hougzs, Tue latber Bill purposts

%o reapeal acu 111 of 1872, Haturally is ca8 bean T
qufriciantly ccnpréhansive to replace act III of 18?2'as
.well as to give esoms scops to the Provisions of ths Hindu

 Code Bill in an indirect mode. The present Bill {No. III of
1952) and ths civil marriage of the Hindu Code Bill raadily
Detray'some vary =sgvantial pointe of eimilarity. I'his will
be(gsrroborated al go py thas sbatement of obiects and

~« Reasong of ths Special Marriage 5ill. Thie Bill is not

(7) "This Bill ravises anc seeks to replacs ths Spacial
Marriags act of 1872 g0 aa to provide a epscial form of
marriage which ¢an 0s taken advantagé-of Ly any person
in India and oy all Indian Nationale ir foraign
countries irresspective of tha faith which either party
bto ths marriags may'profass. I'he arties may obssrve

-any caromonieg for the solémnieation of thair marriage
tut cartain formalitiae ars prescricteC bafore ths
marriace cen e registerad by'th;'Marriage O0fficar. For
the banafite of Indian oitizene abroad, the Bill
provicae for thé appointment of Diplomatic and Coraular
Cfficars as Marria.e Officers for golsmiging and
ragistering maffiagee batwean citizene of India in a
[oraign country. |
2. Provision ie algo sought to s made for parmitbing
persong #ho ara -already marrisd under other forme of
marriage to registér their marriagses undar this act and
Lhersvy avail thamsslves of tuess provisions.

3. Dhs Bill is drafted gansrally on the linea ol the
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nacagaarily confinad to the Hindus alons. ae a mattar of
fact i% ia.indegandent of raligion. The mera aosence of Lhis
relivious slemefit can by no means s ragardad as a sufficie-
ntly vromieing sbspx in insugurating uniformity of Civil
Cole 1n Lhs wmola of India as contomglabad by srticle 44 of
| the Uonsbitution of India. The.reasons Lhareforp have already
" baen examinad towards bthe taginning ol the yrasent Chapter.
fhe spacial Marriage 5ill ie dapendent upon
the Indian Divorze hct (Act IV of 1869). Section 22 of the
Bill provides: "Notwithstanding anybhing to the codntrpwy
contaired in the Indian Divorce Ach, 1869 {Act IV of 1869)
- that act snall apply to all marriages solemmised undar ihis
Act ard any such marriage may ue ﬂeclafed.null or diesolvad
ir ths mannar harain provided and for the causes thersin
mentioned or on the ground that the marriage contrevenss
cna or more of the conditions aspscifiad in Section 4 of thie
acb", Ag ib has Desn emid in tha vary Prsambls of tne Indian
Divores Act, that Act was pasred "to amand the law ralabing
to the divorecs of pareons. professing the Christian religion
and wo confar upon cartain courls jurisdictibn in matbars
i matrimonial® .
1f we compare and scrutiniss ths provisions
of tha Hindu Code 5ill, the Spacial Marriage Bill and tha
 Hindu Marriage and Divorce Bill, ws can clearly e2s that the
main purpossa of all thsas measﬁree,:conﬂemplated ars to
amsnd tha character of the institution of Hindu marriage and
: apply tha rulesa of mullity, dissolution of marriage and
judicial separation which were racogniesd only in civil
marriags g accnr@ing:bo.the provisions of Act IIT of 1872

following the Indian Divorce Act.

‘axiatipgu5?9¢iél Marriage act of 1872 and thas noitae and
Clausae attachsd hereto explain some of ths changss made
‘in tme Bill in grsater detail",

For Notss and Clausss Vide P. 12 of the Bill),



~135-

In binie connection bthe most asrential pointsg
are with special rafsrence to (1)} ths conditiona of
marriags, (2) mullity of marriage, (3) diseolution of
marrisse and (4) &Rz judicial ssparation.

Thars ie harcly any justification for disturcing
the sacramenial marriagz. Let it remain as it is, baeed
upon taxba and cusboms followad serupulously by the great
majority of ths peopls. IThosa whe are not satiefisd with

ite conditions ang eonsgaquancssg ars guite at liosrsy to
take recourée Lo the form of civil marriage. Let civil
marriags Aleo ramain permiseive ~ pura and eimple.

Thare may, of courss, bs certain cases whars
gome legislation on ths lineg progosen may be nacessary.
But thasePCasee ®#ill not be covering a vary largs ecops to
raguire a gansral legielation to affecl the entire popula~-
tion in face of vshamani opposition and grotest. Thus
strictly speaking au the lasi analyeis onl&rﬁiddu wives
regquire soms mears to get rid of tne marriagetie by getting
it Oieesolved. {ho hustand doss nnt reguirs euch help. Hs
can sasily marry anothor wife aven inepilbe of ths subsis-~
tancs of tne former marriage or protest of the wife. If a
wifs roquires to 0s married again ghe racuirss the
di esolubion of ihe former marrisge. Hsncs thnsre mignt e
goms jusatifieation for disgselution of a mafriége obvicusly
mora for Lhe wife than for thd hueband. Already rerried
3ouples againx are Lhs only psrsone who are in nesd of
oroviginn for dissolution of marriage. [hers is no such
nscaadity for partiss who intenad to entar iInto a marriage
vinculum with contamglation of future divorce in ecase of
‘nscagsibv, if at all; such parties nave at their disposal
the civil marriage according to the Act of 1872. Ag a
mabler of faelt, ona of the most important arguments of the
advocabes of the Hindu Cods Bill or ths Hinda Marriage and
Livorce Bill ie to have lsgal provigion for wivas to get
their marriagse with undssiravls nusbands dissolvad. Hence
thare ie hardlv any justification for the too comgrahaensive

Aindu Sods Bill or ths Hindu Marriage and Divorce 8ill in
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“the %ogm-in which it has been introcuced. a ciece-meal
B ‘ -

legielation can suffics 1f it provides that undsr cepbtain
conditions Lhs marriaéeatia will be diseolved - whatavar
“ths form of Lhe marriage mignt havs oasn - and that the
wife will ua'entitleﬂlﬁo marry again if she so dasires.

T o aonditioneimay e wors or lsss on the lines of thoma
in cagam of mullity of marriags, dissolution of marriags
anfl judioial Bayaratidﬁ}'it dose not nscegsarily wean
that the previsions of divores =ill ba {raquently ubilisad
syecialljfbyrtﬁé-ﬂiﬁdu domen,. Thie is at lsaat what ie
saenk from bhe Hindu Widows Remarriage uct. o apecial
ﬁrovisiqn for makiné.a marriags voidable is essaﬁtial.
'Tha distinotion batsaen vnid and voidakls or'invalid_
marriage ag contemplated by the‘Hindu Cods Bill or th
Hindi harrlage anﬁ Dlvorce Bill should be avnidad. ;he
”rprov151on #to maks impotency sufficient only for daclarln&
a marriags voidaule is ateolubely meaninglase.

Judicial esparation again dnas not
ultimataly esarve any,very'usaful purpoes as it is not an
and in itgelf - 10 is 731m01v a meane., The Hinadu Cods Bill
nad Yo Qrovide axpreagly that diseolution could s had
aven afier Judicial gaparation had neén'oubainad Tiret,
Iha wifs (hlnd%) has already got some rights in ths nature
nf Jhdlulal gaparabion,. But judicial saparation doas not
disgolva the marriage and hancs the wife cannot marry ZXZAXv
againe ‘ne husband doas not requirs any judicial espara-
tion for the purgoes of furtnar marrisgn. Sc in thia case

also judicial eapapation alons #will nob vlbimatsly halp

(g) Qe'thiﬁk that there is a cerbain amounbZnfoundsd
ore Judlca agalnst what is usually callad piace-meal
13 iglabioNessenses 1b 12 pieca-meal comparad with the
obality nf ths laws but-théy may ne.@uita_exhaustive-
'sd far &g bhat yarticuiar topic or branch of 1aw.is‘
”concarned.‘lﬁx such a pafﬂiai‘legielatioﬁ, howsvar,
G&Tefﬁﬁst be £axeh Lo ses that it is,nqt}a wiasfit with

tha rast nf tha-law..,...".i&ritten gbatoemant ol
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the(wige unless?eha is absolved from tb%-obligation of
marr%gge a fact which alone can antitls har to enniract
a frasah mafriage if dsairead vy her at all. Judicial
separation ir iteslf aidnp will lead Lo unnecassary
corx, llgatlon unlrgs the wifs deams it ae tha and.

Thus it may be quite posaibla and 14?183018
to abandon these controvareial dllls‘and anacu only ona
law which in apyuro.riate caées'mav give righbslto tha wife
n ﬂo‘éat rid of the marriage-tie iith an undssirabls hustand
wbatever.may Ha_thé‘reasonihe it didaaée, bad charsctar,
crualty, cfime'orrdisagreemant in general. 'higs may s Oone
also by a suitabtls amendment 5f tte special Marriaga Aot
of 1872. But tnetrs is no juatificatinan aither why Hindus

o

marrying undar t%e by.acial Marriags Act ehollc bs xazxadx
gavarad {rom the’Hindu joint [amily or the coparcenary
and Ggrdeprived of the advantages of adoption. Tie
provigiong of the bSpecial Marriage Act do nob ssriously
intarfere with the Hindu eociety ae it ie not ths general
“law pf tha whols community of the Hindué. I'na Spacial
Marriége i1l has osen rightly madalsimply péfmissiva and
‘nob comgulsbrily and uniformly applibable’to all commﬁnit-i
iag in India. - | . ' 
- It dos=e not recu1re any gre&t rOflactlon
Lo unuarsnand uh&t gocial reforma ganrob and enould not be
.enxornad uon a communlty Ly a compulsory lagielation in
@s ruch as lagielation 13 not the fit Lhke ingbrument of
gocial reforw axcepl bo 5 very restricted axient . The
changss gshovld always coms froﬁ within following & proceée

of nalfural avolution; they should nsvar bs imposad by
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extarnal authority. The golden ruls thus should bs %o
.haetah glowly according to ebcial neede and adjustmenta.
Over and - sgovs bhe genoral criticiems levallsd againet the
characber and. scops of the Hincu Cods Bill and nne of its
fragmanis the‘ﬁindu Marriags and Divoros Bill, thara are
many pointe in detaile which ars evidently gquits omExkrmfixs
uhsatisfac%org; Rofarance way e made in thie connecuion
ﬁo-tne'tiﬁel%iniﬁ.for presgeriting petitien for dissolution o
- marriags on’ ths ground of bonacy or %di?cy'of any of the
gartie?-or the doctrine of "fair tria.]:.Lg in marrisge. Again
‘a8 ostmeen tie Hindu Code Bill and toe dindu Marriage and
“Divores dlll, it wust ve said bthat the latter evinces some
.inetancas‘of Uatter‘draftsmanship.;fhus the grounds of
mullity for a sacramental or civil marriage of the former
bill nave bgen anuﬁerataq aleo a8 the groundé of diseolution
of marriags accordihng bo the lattar Bills the provision for
}“Imaking_a marriage valid'oy sﬁbsequent reglstrabion though it

' ,;was witnin'prohibitad,sapingﬁrelationship has baen rightly

(11) seenrding to the Hindu Code Bill it was tnrse years;

_but ccordlng Lo the nanU Marrlaée and Dlvorca Bill it
‘hag vean reducec to one year. But there is hardly any
'JLEtlfIG&tlon for this tlmefllmlt at all. For once the
time 11m1t axplres - coneclcusly or un00nscloualv - tne
-posltlon of Jne aggrisved party will s decldedlv WOT 83
In that .casa iy will grove a rr perpstual dieability to
ta;s anyveffectivallegal step whatsogver in future.

(12} Tbree'yeéhs#asa-yériod for fair trial for a marriaga

will atonge appsar to ﬁé too long. Specially this ®ill

- cenfliet nith‘ths'right:to nave diganlubion of marrismge

N - after only t#0 vears of judicial separation which does

not requirs any time reastriction.’
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dalabed irem ths Hindu Marriage and Divoree Bill which
al so providés, following tha Anglien Law, that no ’
adjudiecation of court will D3 nacegsary for the dacleratiol
af ths nullity of a veid marriags. In visw of Lhe intro-
duqtion of the Opscial Marrisge Bill all rofasreccas to
civil marriags have ovsan deleted from ths Hindu Marriags

) WYL AT
and Divorce Bill - shich hwe Doa® refarrad to a Joint
valsct Commitbas of btobh liousss.

| Regarding ths Hincu darriage and Divorce Bil
ahich was tha firet fragment of the "lapsed Hindu Code" the
Law Minister said.in tha Council nf Stats tnal from tha |
npinions raeeivag during ita ciraulatinn, £bera appsarad
to b3 a large maasurs of suppori for it. Fiftsen Statbs
Governmwanis had given general aupport whils sight had
axpreséad no oyinion U.t'e and Binar wara for pravantion of
Polveamy it did net wsat introduction of divores in the
logierlation, ageam and A jmer ®kxg said that ths tims was
not rips for ths undsrtaking of tne measurs. I'ha Law
Minister furthsr observad thal whils abslisling caste
restrictions, enforcing monogamy and providing for divores,
the measurs gave Hincu the liberty to lead ths sind of life
#hi cn thay wishad to live without infringing the similar
livarty ol bthose who prefarrad Lo adhere to orbhodox wayse
Divorce wae no inrovation ag thars wers sevefal Hindu

13)

Communitisag amonge whom Lners was customary divorcs.
L

"

(13) It has yat Lo Us sesn whab gaape i1l e ultimatsly
givan to the Hindu Marriags and Divores 3ill and the
Spacial Marriags 5ill oy ths Indian Legislaturs.
oimilar ie the case with the Judicial Reforws propossd

by Dr. batju.
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