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"rhe legal Llistnri8I1 must have his eye on the And 

of t 119 story J a.nd be anl'3 to pi OK ou~ the befinn ings of 

these tlrinciplB8 and rules and institutions which ha.ve 

survivq.d and are operative to-da.y. That is ~hy Maitland 

was so· effecti TIe a. l'?c;al hi ~torian and u:r far the nest 

editor?! of Year 1300tCs who has ever existed. He was master 

of toth mediaeval and modern law, and th9refore. he was 

9.D19 to deteot the etr~v dicta, the germs of ideas which 

had a. ni ato ry .~9 muet have legal history of t hi 8 k.ind if 

we -are to under.stan~ ~.he law. of our ?wn day for many 

obe01ete rules, inE~.it.utio~.s a~d/te~C(micaliti8e have gone ,,, -
to the ma.king of it ; and to use ·.~a:rtland r e stri ki:1e 

eXi. .. ressi0n "rule UB Tro.m .t.be 
'.' ) n 

gr8.V':~ a •••••••••••••••••••• 
j •• 

''4/ .~ .Hold swart h. 
+./- •• 

,"." 

"llhe history of jurisprudenoe teacheR us that our 

pre sent in eti tution e di d not come to ue in a. day Out are 

the reeult a.nd expression of the accurrulated 9xperiencee of 

ages. rt1e old ordqr. it is true, ohange8 yielding place to 

tha new. ·cut it always lea-ves to its 8UCC9a~(lr a. la.rge 

19~acy I~f ideaE and habits which in their turn ·become the 

ltL1cleus ofAesh acquisition each generation lea.ving ita 
~' ~ 

mark on BUcceeding g;neration •••••••••••••••••••• Indeed 
. ~ 

all law may bA said to he a compromi S9 of the past and the 

present. H~re logical analysis, th'3refore, cannot give us 

a true interpr'3tation of legal dootrines •• ••••••••••• • It. 

Rash Bebari liho sh. 
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Her~in th~ original rhesi2 hag bgpn thoroughly 

revi Bed a.nd con sideraoly enlarged mainly on the 1 in9s 

sUl,gested by Dr. R.U.6in6h with eomq topics redietribut03d 

8..nd re-a.rra.'1ged. 

In it 8 fJree~nt 'farm, t ha t:-l-3 8i e ha..s Oe>:m di via,3d 

into fot;r oooKfI'cnntaining fiftBen Chapters in all. 

:JOQK I comQrises ttl.rsa Chaf,tera dealing with the 

intro:.iuct'Jry matter~ euc~ as the irDportan C9 of stud.ying 

Legal History with special reference to Hindu Law, Hindu 

Law in ralation~o Lh8.r'!la. an') Vyavarmra. the ancient 

mBth...'lds of ~tudying Hindu Law a.nd i te sources. 

Book II dealf1 with the Hindu Pqrio,j and comprises 

fi ve Chapters - o6ginning wi th the Dharrnc!autra.s and 

ending wi~h thg garliercommentaries 8,nd Nibandha.s. A 

separate Chapt3r hap oeen devotad i\au~i 1 yas ~rt has' astra 

in view of its irnportantplace in Hindu Lggal Hi story. 

BooK III deale ~ith the Muslim 'l)eriod and 

aomprisAe four C.hap~."rs. the first Chaptar of thif' boo~ I 

CChafJtar IX) is a. continuation af the last Chaf:.;tar of 

~oo k. I I as all the lat9r ~Or!'11ll3ntari9 3 a.nd N i oandn.as na."'a 

baao 9xa:r:ined herein .rh9 ~3cond 8haCJter of this BooK. 1: . . ~ 

(Chapter I X) deal a with thl3 admin i stration of Hindu 

Law during too 1h;slim Period. rhe adminiatrs.tian of 

justice by the MUohal ~mfierora and th9 genqral ~riocikl19~ 

and firoceduras of Islsmic jurisurudence have been 

discussed "dtn,special referencB to their attitude to~a.r

da the Hindus and the Hindu evstam I)f law. In the third !' . .. j 
C hai:;tar ofthi f boo ~ (Chapter XI )tha ax nEstory of '"J 

Vill8.G9 i>anchayat as an integral part of the ancignt 
bearing in mind 

Vi1:l8.b3 .re~uolic ha~ Usqn dit?cueeed/k~u:xmg th3 im~ort-

ant part plaY9d by tlra Village Panchayat in ancient 

xocatJ: and medi"a.eval Indi a. r hB im~ortaJlC9 al f!O t113.E oeen 

recoeorli B<3d, rw.y mor9 emphaei s':ld, '3~!8n in the 2rB S'3nt 

context. of the dgv'31opment ~ in the country. The last 

Cha..fJter of thi e Boo it (Chapter XI I) has Oecm d3voted to 

Dhaka University Institutional Repository



(i v) 

tho 86 ~f.1i:-ectf' of Hindu Law as had o8en includ9d in the 

judi ci a1 e·,'sterps nJ t tl9 MarathB. rul er,s and Maharaja 

Ran ji t 4JinEh with. 6t,;eci a1 raf aren ce to Borne judgmen t s 

of the 17t h' ar.d the 18th centuries. 

fhe last Book, ~amely Booit IV, comfJriS8S three 

Cha:Jters and aeal a with the Bri'~i sh 2'3riod and after. 
J-' , 

The first Chapter of this !took (Chapter XIII) has been 

devoted to the exarr,ination of t h9 different in stalment a 

in .,hich the British system of administerinG. jut:!tice was 

introduced in00 India • .l.'he second Cha-titer of this beok 

(Cha::;ter XIV) has been d8voted to the. examination of the 

axten t of in fl uen ee exarci sed upon t he Hindu Legal 

Hi story o.J the aCc6iJtanc8 and a.pplication of many foreign 

notion ax and princiyles not al rlays in keeping ~ith!Jhe 

ortho(~ox views of thA Hindus. Adjudication and lsgi slatio 

unriouOcAdly pla.yed the most importnat role in this 

sphara. '.I.' he last Chapter of t hetba si s (Chapter rv) nas 

Oe9n devoted to the cMoueredcareer of the Hin,ju Cods . 
bill and ita t fragments. 

Soma difficulties ware felt in demarcating the 

boundaries of the different periods il" the hi starieal 

davelo~rnent of Hindu L~w. In abs9Dce I)f any other sur3r 

guide on thie Qoint, 1100 A..G. and 1772 .~.D. have Dean 

tak.en as 'Lha '.'VorkiDb limit2 ~h8n the Mu,slimlJeriod md 

the briti sh t-'9riod ware supposec'to hav<3 comrrrenc8d for OUl 

tlurdO::!9 of Hindu Legal Hi story. rhus thou~h thB Mughal 

3mperor continued to be the theoretical ruler of India 

UldtO 1858. the Gaat India COUlfiany had &1 ready begun to 
.1 

effect and introduce many important judiCial reforms from: 

1772 A.D. -- shortly after the 9,8surnption of the Dewani 

of Bengal. bihar and Orissa. io1765 A.D. Henca I was 

inclined to i'ix 1772 A..D. as too tima from which British 

influenc9 virtually began to be felt. 

l' heiJoundary line uet,,.een the Hindu period and 

th~ Ifuelim period has been flxBd at 11001-\.0. almost on 
• 

similar con sid9ration. As a. matter of fact. tha Muslim 
, , 

rule was consolida.t.ed in India from the 12tn c30tury. For 
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. ,' 

(v) 

tbrqa or four centuries fJrecading this period, there was 

a sort of slackening in the proceee of the d8vf?:lopmeot 

of HindU Legal Hi story. 

It will be Bean that according to the 

original rhesis only two Chapters ware devoted to the 

Muslim and the British Periods; but in too reviaedrhecie 

savan ChJ:;l.l,ters have been devoted to them. 

u .C. Sar kar • 

. I' 
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IDR)8:i~ n~ HINnu L'JG-.!\L i-U..:lTOnY. 

lru:~{Q DtiCT 10 N. 

ThA pres~~t ftt9Eia i e Bn attqITipt Lo examine the 

lea.ding Bt:-lochs and the concomitant institutions and the 

xa:!::tm~xiJ:~l!gUxm1xx juristic concepts and theories under

lying them in the development of Hindu Law. It oy no means 

:;rOf!iiS8S a deta.iled account '.~ith prBci~e and accura.te 

chrof"oloa (1£ the history ()f Hindu La.w. Such an und9rtaking 

iE' n~t quite [JoBsitJle on account of the paucity of reliable 

c.ata. Very leVI wri tera ha.v~ hi th~rto attempted a Hindu 

L~gal History in its entirety. 

The diecussion has all alongb9Bo ~~ith r9ference to 

orif;inal ~an sk.ri t text e as compared and con traeted ... i t h 

!r1ndarr~ juristic oor.c8ptions of too liJast and tr.e~e8t. 

fhough CC'lnsciOl1S of hie shortcomings and lirr.itations, as 

well as th8 difficultieE. subjeot to which he r18.d to 'IIorlt, 

t:l9 av thor t hi n k. E t ha;~ t h.e co n ten t e of hi sThq f'i a Clxe in 

sorre rAt1tJecte annriginal c()ntri bution to the advancement 

of t he study of i:lindu Legal iii story. 

rh~ author wal:' in~pir~d to taite up this line of WOCE 

wor~ by the illuminating writings of Polloc({. M12.itland 8.11<1 

Holdaw()rth regarding too hi story of Engli sh la.w and BucK--

I and J Sharman and Jhering regarding the hi stori cal trsbot

G'J:3nt of Roman La.w. Another unfailinb source of inspiration 

has ueen thB ~ritings of Roscoe Pound. Needles8 to say that 

herein tha author has tried ·to follo~ t Mi r mt3t hods of 

treatment w~8reVer it has tJe8n po sai bls • 

·rhe 'taBS} S MS baen bro3..dly oi vided into thr38 

f 9riod ~ Carre RpOl1din g to the usual di v i sian s of too genera.l 

hi story of India, to wi t, t h3 Hindu period, the 
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.USlt. perted and the British period. Further sub

divistens have ef a.urse been reserted t. in dtaouasln& 

particUlar e¥ecbs er Institutiens, with their erigID, I 

grewth, influenoe and the Ultimate effect. In the first 

peri.d, Hindu Law was develeged qUite independently 

wIthout any extraneeus influence in view ef the peoUliar 

aenstitutien e£ the Hindu seelety which was mainly basei 

en Varna and is' raa. dharma. In the secend peried, 
, . 
the grewth .r Hindu Law was arrested, theugh at the 

same time there was hardly any influenoe ef Muslim .Law 

upen it. This may partioUlarly be explained by the 

presence et the fundamental peints of similarity 
Ii:: 

between the basi. dectrines er the two sl~tems. In *~ 
,.r~ 

third, HindU Law was greatly influenced by the prinGl~les 
.... 

and n.tlona cf Western Jurls~rudence not always in 

strict o~ns.nance with its true benius. 

Accerding to some sehal~rs, the construction of 

Hindu Legal Histery 18 neither possible nor usefUl. 

Tbeir main Bontenti0D is that so far as tba early ~er1ed 

of Hindu Law is clncerned, tbe ehren.I.BY ca.nnl)t be 

determined with anY:l!DO'ln.t If ~.rta.ltnty !Lui that 

regar<11ng the ~ater ,i?el".'. .pecial!y that c ~vered by t ~e 

British rUle 1n India. it is sa.l:! that the iIlQidents a.nd 

their dates are so well ascertainable that there is 

hardly any sco~e for historioal treatment. It is 

diffioUlt to aocept these arguments. The mere chronology 

1s not all. And though as a matter of fact, it is true 

that at the present stat'e of our Knowledge, we oannot 

~o1nt to any absolutely reliable data. regarding tne 

early ohrO:Qology of lihe Hindu Legal History. stUl the 

relative sequence of ~be important epGChs can be 

ascertained within reasonable bounds. Again, regarj1ng 

the later period, the mere enumeration of dates and 
• 

, 
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and inaldents cannot be deemed sufficient for 

making history. The true funotion of a legal 

Historian is not merely t. enumerate facts and 

figures but to asaert~in and estimate their effects 

in the develogment of ~be aountryts law. The i~~or

tanas of studying this as.t?9ct of Hindu La.w during 

the British period cannot be over-ewphasised. 

In this thesis the fallowing points have 

been discussed with particUlar at~entiQn and an 

unpr .... judiaed mind though in may J?laces the rasUl ts 

of previous researches had been aace~ted and 

many inferences even in the shape of surmises 

coUld not be teta11y discarded. 

1. Witb the Aryan settlement in India, an 

adm1a.ture of popUlation of the Arya.ns and the 

Non~Aryans took place even in the pre~histGria 

times baving effects and counter-effects on the 

different rUles and customs ,l)reva.iling amongst 

each of these seotions of the pOJUlation. It 

has to be rem.embered that the term Non ... Aryan Ga.nnet 

be used in a despioable sense; Aryans and Non

Aryans are two lBgiaally o.ntra.dictory terms. 

In view Dr the MobenJ~daro reliCS, it 1s difficUlt 
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~------------- -------~-~--------~~~~~-----------~~ 

to asoertain the exaot nature and degree of 

contribution of each 3£ these peo;les to the 

present sooiety and c1v1lisation. 

2. The original conception of Hindu Law 

was akmt almost wholly religious and gb11oso~binal. 

The genesis of this Juristio and the.logiQ~l 

speoUlation must be sought in the l3enoe,ptil)n 

of Rita or Natural Order presided over by the 
• 

V':i10 Deity Varuna. This a.lso w1ll ex~lain the • 
relation between law and Dharma. The more 

apprepr1ate term fGr law 1s Vyavabira and not 

Dharma.. 

3. The earliest epooh was the Dharmas~ras. 

The seoond epoch was in the sba~e of the Arthas·· 

-astras ef Kautllya and the early DharmaS'astras • 
of Kanu and YBJDaValkya. Even te a oursory reader, 

-the Dharma' astras are the true index ef the 

Gelden Age in the Hindu Legal History. 

4. The antiquity and excellenoe et Hindu 

Law are unohallengeable. The JUristio writings 

of the authors of the Smritls attained a great 
• 

degree of perfect10n at a very early dabe. 

5. Custom played a very important part 1n 

Hindu Law as it did wl~h the HistGr10al Jurists ef 

the West in the 19th aentury. The app11aatien 0'£ the 

Dhaka University Institutional Repository



medern methods of Juris~rudence by the ancient Hindus 

1s of special importanoe. 

I. There was ebvious influenoe of' Brahmanism in the 

development of Hindu Law. So also oaste-s,stem 

played a very oenspicuous rele in its administration. 

Subjeot t. the pecUliar institutions ef oasteMsystem 

and erdeal., -tbe rUle of law· stverned the ancient 

Hindu Sooiety. Life of & Hindu lnolud1ns that of 

a king was a bundle more of duties than ot righta. 

The aotion of this world was believed te be r~rded 

er punished in tbe next existanoe aooorliing t. 

merits. 

,. Substantive HindU Law attained greater 

perfeotion than adjective law whioh was qUite 

Simple, qU1o~and expedient in the anoient Hindu 

SOCiety. 

8. After the Muslim oonquest a.nd the oensolidatien 

af the Kuslim rUle in India, the natural '1 growth 

of the Hindu Law was arrested. The Hindus alene 

were gaverned by their own laws and that alse 1n 

the sphere ef o1v1l law. Oriminal law was 

administered by the Kuslim rUlers and toe1r 

.11*«&% .ffloers. During this period, t~ Hindus 
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mostly deoided their d1sputes by arbitrations and 

panobayets among themselves. 

9. The Br1tish rUle 1n India, however. save a 

definite direction te the growth .f Hindu Law 

though n~t always 1n kee~lng wlth 1ts erthedex 

genius. Many fere1gn Jur1st10 pr1nciples were 

1ntreduoed 1nto Hindu Law throSh legiSlation and 

adjudioation under the ,_ garb of its apPl1oat1on 
.. ~ 
.( Interpretat1.n. Though in a senae Hindu Law was 

relatively stat10 dur1ng the Muslim garted, it 

became dynamio in the Br1tish peri.d. The Hindu 

system of law was naturally saturated with Britisb 

10. Whether the changes breught abeut by tba 

British rUlers 1n the shape ef legislat1ve Acts and 

decided cases were exclusively geed, bad er mixed 

rer the Hindus 1s a quest1Gn which cannot be fUlly 

answered by Jurisprudence alene. aerrect answer 

will de~end en the approaoh of the quest1.n from 

the standpoints ef re11g1@us. sec1al and oUltural 

.. ~-
sentiments. It must be; •• bered 1n this cennectlen tbat 

with the progress and conselldatlon ef the Br1tlah 

rUle in India, the Hindu soolety assume~ a ~ecUllar 

oharaoter beoause of ita oentaot with the Western 

educatlon and oivillsati.n • 

• .. 
11. The prep.sed oed1f1cat1on .f Hindu Law 1s 

Dhaka University Institutional Repository



neither an imperative neoessity ner an unmixed 

., 
blessing. As a matter of fact, te an im~rtial 

A~~~ 
ebserver the spirit of Hindu Cede Bill has been 

". 

virtually fer the acoentuatienaz er aoeleration ef 

the tendencies that have C):z~ already bean _nif'est 

in the modIfications and Innovatiens affeoted by 

the British rUlers. 

There was no collaberatien in this werk. 

Original Sanskrit texts and terms have been 

tranab.terated. 

Sometimes the feot~netes bave been placed 

ene or two pages forward witb neeessar¥ indioation. 

Some tY91ng mistakes bave crept 1n and 

cerreations have been made through band as far 
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EPOGES IN RDOU .~~GAi... E IS'I'ORY. 

BOOK I (f~~)' 
crAP l'..:!:R I 

1. Law a::->d its natlJre of c!.snE:;e. 

Tl e 1: inlu ].a.w of to- day is not exactly ViLa tit originally wa.s 

several years or centuries ago. :i:;o la.w can be S!,~(}f. .• ['La f'i.1te of 

law 1s cha.nga_constant ct..anse wit· the cr~ange in the society. 

Ed!IJond. Pica. I'd !Dost aptly says, 11':'.aW is in an unceas ins s'ta te 

of crange ••••••••• It' '.1nralls iJ-?ngtn:F"tl:,-' li~e e.. veb of Cloth 

fed o'·t from tbe ~nonstrous loom of destiny •••••••• In the 

. . 

oourse of evolution there may be, of course, ~eriols of slackening, 
( 1) . 

wee.kness, D.r!'sst of' 'nation, t\·-~ L€nrer see 'rfe deatb.~ L.aVI '}"",n 

h2T':11y keep paoe witt the ra_Jcd and v:ried ..)rosress of r !)dls.n 

( 4) 
sao iety. Thus Professor LO.1.1and rightly remar.b.s ·tUb t tbe!! eva!'-

r~n'?'-Qd cornJl exi ty of human relation 0L111s for ~11 increa.sing 

com_Jlexi ty of let;al deta il 'l Ttis t~as been most beaut. ifully 
( 3) 

e'X?ressed by3ir Henry Ms.ine in .tis AncL:!:nt ~c..il 'ilLere ue stys, 

"Socia.l ne'1ess1t1'~s and sO'Jh.l oplnions are allflays more or less 

1najvance of law. We may come injefin1tely near T,te olosing of 

tte 3a.? betv,'eell them t but j t ~,l-.S c. iter pgtual tendenJY to reOjen. 

:";:::1'1 is stacIe; the society Vie a.re spear..ing of is ~robressive. 

the greater or tree less ba.l:lP1ness of' tt-.e peojle de,Jends on tie 

les:r,:'e of' _Jrompti tude wi'th wLict. the bul.f' is !l3.rro¥.ed lt By 

chara.cterising law as stable what Sir Henry M&.ine irnJlies 1..s 

that law cannot c12ng~ by itself witbout -.ief'inite efforts or 

.Jl!r jOses. This aa.n be mos t ~leer1y un 191"8 tood i:.i th reference to 
_ ( 4) 

?ro:fessor Von Jb.erins's theory Which differs from the SaviglY-

?uchta theory (j~corlin6\.o wt.icl. la.,; is n01.bing but the unconscious 

(1) I.e droit Pur, Sees. 135-139; 155-157('l'ranslai..ei by J.·,ii...-lOre) 

(.;:,;) Elemen'ts of Jur1s . .1rudenc e J (13ty: "::'::1.) J P.1 

(3) P.29(Tenth ~lit1on). 

( 4) r:L're strug51? for ':':'aw, is t ~d. t Chicago. 1379; Calladilan & Go: 
(Tr;.cns..Lated by ,T ."....:::..1 or) 

.--------------------~------------- - ---. 

.... 

Dhaka University Institutional Repository



.10. 

( 7) 
sG&les without ~be swor~ is the im~Gtenoe of l&w~.Criticis1ui 

""I 

tbe Savigny ... Puohta tbeGry, Prete Ven Jberlll6 aga.in says 

that -the fepmatien ef the body of ~rinoi9les ef Jurls~rUd.nce 

i8 effeoted by a process as unnotioed and as 9&lnlesa as is tbe 

fermation er growth of laIl6U8ge. 'fhe bUlldiIl8 Uv of the b.dyer 

princlples ef Jurisprudence aalls rer ne strife, ne struggle •••• 

It must be admltted tha.t law, like language, has a.n Wlintendei 

unaensaleus ~ development or to oall it by the tr&~ltlonal 

expression an erganio develepment irem wlthin eutward. To thiS 

develepment we ewe all the prinoiples of law which are graduall7 

aooumUla.ted frem the autenorDous balancing of the acaoun'us of the 

legal rights ~f men in their dealings with ene anetber, a-s well 

as th.se abst~tiena, oensequenoes and rUles deduced by SQ1.~ 

oe frem existlng laws and presented bl it te the oensciousness. 

But the pewer of these two faotors, the interoourse of man with 

man and seience ls a limited one. It regUlates ~he mot1.n of tbe 

stream within existing limits and even hastens it but i~ 1s n~t 

great en4tugh to threw d.wn tbe dikes whloh keei>s the ourrent b. 

from taking a new dlrectlen. Legislation alene can d. tbis; ~hat 

is the action of the state pewer intentionally direoted t. that 

... end and benoe it is net mere ohance, but & necesslty.dee9ly 
(a) 

reeted in the nature of the law that all theroUgh reforms of 1I.m 

mode ef prooedure and af ~ositive law may be traoed back t. 
(9) 

legislation.-

--------.---.~~---------------------------------------------------( 7) 

(8) 

The Struggle for law; Chapter I, 1st Ed. Chloase, 187g 
Callaghan & eoa (Translated by J.~lor). 

-The law of oustem: says Jberins, -is the natural rorm of 
all law, in tbe presenoe ef which !egls1ature is semethina 
artifioial, meohanioal, an encroachment lnte line erder ef 
the nature. The legislature, ls, s. t. s~ak. t.the law ef 
custem, what the p.qysiclan is to nature. Nature shOUld heliJ. 
itself, tbe physioian sb~Uld interfere as se&d.m as ~.ssibl4 
for his very presenoe shews that disease exists. TbUS 
savigny ent1rely reverses tbe true relatien established by 
the eld teaching between legislat1eQ and the law of custe •• 
With him the law of custo. oomas first and le~i81atures 
afterwards. Wby?-~-We ask ln wender. Tbe auther gives ne 
reasen. but his greeonoeived .~in1.n aoooralng to which suot 
was the pr1mltive cenditien of things. As the ancient iD88 
tltutlens of the Romans ceUld net be traced to lestslat1ve 
acts Savig~ eencludes that they oame inte ex1stenae t.l:lem-o 
selves. Might we net witb equal reasens maintaln tba.t tm 
mn who oannet tell wbe bis grand parents were. bad .,oe2 
Here is the cause at errer. The mem_ry af tihe erlgin et: 
legal priRaiples i8 lost ln the eeurse of oenturies. • 
(Preface ef the Frenab tra.nslatlen e1' 1Ibe strugol.e :f.~ 
Law). 

Dhaka University Institutional Repository



-11 .. 

Th~re have been undoUbtedly many :uewen1:.0US chan~es in -Gba ,srovrch 

tave he:m the actual oha.ra-at::r of' tLe HinJu ~aw a.t tbe ,Jresent 

.i:>erioJ. had it been let't al.on ~ wi thoui:; any eX'Graneous infiu::moes 
- (10) 

from )utsicle. Buttbat was not-i;,Q be. 'lberewas "the Ma.l:iomedan 

oon,-!uest, tr.ere ~Jas "the Br i List. D Oll"!UEot. '..I.'Lese C onlj,ues ('S exeri.red 

dee.:.,) influences in the actua.l Jevelo~!.Ilent of .t'iindu ~at{ no~ 

always s1,.ric-~ly in n.:eeJing witbits own o:mius. NevertL,al-ass, 

ins~i te af and sub,Ject to these influences, hinJu La 'OJ' r~~s all. 

along main-tiained i'Gs or6anio anclcontinuaus 6rowC.L J.,iKet:.ne 
- (il) 

much younger -system -of' ..... n6.l.1sb --,r...'f:. Tne im.l?ort.::..nt epochs, insti-

tutions anJ 30nOe)ts in Hindu Law nave 80t "!;o be. :;) l;uu.ied 

tt;~ir subsequent effeqc,s in order vO correctly ans,lyse and 

aSSess their chara.cter anJ agjreciar.e the conseq'J.ences ~roJuced 

in la""Ger )bases of hisCory. 

The im)ortance of tts stu.dy of i:lindu ..L8..:.~1 i~is "uory QE..n ni>Vi:!r 
( 12) 

be over~emphasised. 1I..l..86.:.1 liistory" says James Maoi1inI.iOsb., "must:. 

form a special deflar'tm~nt by it.self---:J. s;").!<1r~i,;,o Uld substantive ---_. -._.-._---_._------ --------
(9) The Strug3le for ~aw, 1st ~d. Galla6Lan & Go:(TranslaToed by 

J .':"81 or) PP 9-10-

(10) Witt; i"ijS ci:aracteristic force of r3e.soning G.nl J.vcid1ty of 

exprsssion Maitland ways "whetLer Lad an impassable wall 

been raised round J!.n61and, in th.a last quarter oi~ (.':.9 6 ttl 

century. Enbland woUld now be a barbarous country 8"'t this 

jay-- that is a qUestion wbich cannot be answere~." •••••••••• 

A sketch of English Lebal History, P.~3. 

(Il) .. At any given moment of time, for exam21e; in tbe ~resent 

year.. • • •• • •• i ti may ind.eed seem to us that GUT leoislb..,;ors 

I.e,ve and exercise an almcbst boundless power of doing what 

they will <~vi th the laws under Y/hich ''-;e live, anJ. yet we 

know that, de. what they may t their work will b r3C orne a.n or6anic 

pa,rt of an alreaJ.y existing system ••••••• AlreaJy if' we look 
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study-- for the sim,Jls rea-son i:.ba0 ~ ... be ;3n.;:sls <-~lld vl·owth of 

a aountry's laws Jeserve ~nd require inJe)endent treatment; 

it cannot be aJequately worked out as a mare incident in ~he 

general history_ 'rhe t,ask 01. .... tile lec;ul historian is to seleot 

from the materials of general history. the events and influences 

tea.t have spec ially affected the develo.JlIlent of law: golitiical 

and c0l1dt1"CTCional cL.;.;.nges, social and economic conattions. ond 

(what is even more fundamental) tce 1n~ellectual horizon and 

religious beliefs of the 2artioular Jeople. It (Jan i1E:i.rdiy be 

qUestlon'"'dthat a disoipline of GhiS kind. is fLn effective means 

of liberalising and widening a lawyer's outiook; with such a 

training he should be more than a Hhtch in.int.~l.lioence E;:..nd 

resourcefUlness for tbe merely mecl,&-!llcal practitioner who 

works by rUle of thumb numbling over technicalities of whose 

oroin and real sic;nificanc:c 11e is entirJly i61101-·b.ut". Lord 
( (13) . 

Halda,ne. also very S ",ron;.;Ly eXfjressed flis o.Jinion as to the 

-hopelessness of a"Ltem.,ting to study En61ish law a.?art from 
(14) . 

the· hist,ory of its orowtL Cini ·"'he cbaracter of "the Jud66S ~lLO 

created it.'" ~m~hasising t,he importanae to lawyers, both 

because it hel~s ~hem ~o 'unlers~ana and so eitber to ad~recia~; 

or to criticise jntelligently,· the aOWdlica.ted mecU:;I.nisCtl of ~he 

Law; and because l·c helps tLem to come -Co a. right c oncl usion 

-------------------------------------------- ---.. ---.--.. ,,-~--~ 

~~K at the 8t;>es whiJ.r. are tL.e most fu.!lioUS in tne bist.ory 

of .6n.:llisr~ le,6islation ••• _. __ • tbe aoe ot: ,Ben"tiJa1l1 and 

radical reform. the ai3.e w.l:..ich 8d..?rO)ria taJ t'le .:.;ains ~hat 

. had been won but not secured unler the rule of Crof.QYiell, 

the a b~ of Henry VIII. the age of .c:..l wara It ( 'lour i.n .. :>ls i h 

Justinian-) •••••••• it must seem to ~s tl_at for all ~heir 

activi-Gi~s tt.ey cba.nged ",nd CQUld cbanbebut .L iL tie in the 

gr_8:at body· of law whiGh "Lhey inheri teLi f'rom -i,jij.3.ir ·;J:re.l8c:.:ssors 
. 

f...a.rdly a rule rernE:l.ins unal tered and yet t.he boly of law 

the. t now 11 ves among us ~s -c.be same body that Bla.cks t,one 

descri bed jn the 18 th century. COKe in the 17"Lt, ~i t tl e-ton· 

in the 15th; Bracton in the 13tt.;Glanvill in ·::'he 12th. This 

continui ty , .tibis identi r-y 1s very real to us, if Vie ~~now 

tbb.t for the i.l;l.stseven htIDdred ye:ars all tc.e JUl.l6ments o!' 

the cour"LS at West Minister have been recorJ.eJ anJL, c.:c. 
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upon loub1.:CUl ,iloinrs of law, which Je,CJend for tLeir sol ution 

u)on "the current a..:?ft'ec iat10n of old rules of laViS and old 

states •••••••• It is history alone b.nl llore s,Jeciaily 12,;-';[0,1 

ilis·Gor.v W11ich enables us not only to describe and define the 

Political and le3s1 iastitutions and ideas but also to discover 

the reason why they have w')r~::9d and. ~.re wQr'l.inL a.nd the effects 
( 15) 

which they hav~ _Jrodvced and. are produc ing." No system of 

It.;.w ehanoe wholesale all at once. 1l be advantac;e of lebal 
( 15) 

bist0ry is in3sti n.:~l'le [Iso in adjud3inb the rel&.tive !lleriT,s.'¥ 

for tte most part they can still be rend." (~b11 PE. ~-3. 

Cslcutta Un.iv~rsity, 1933, PP. 17-.J8). 

(13) !;'1ress to the Am~~ican Bar Association, 1913. 

(14) "'f!1e 19":;ul ~~ is t0rirm mist bave LiS eyes on 'Che end of the 

story, and be a bi e. to pick out lihe bet';inning of t,Lose ~r 

prine i}les EnJ rules B.nd institutions wbich have survi V9Q 

".nd ere o.;J8rative to-lay ••••••••••• We :Dust nave le6al !':.istory 

of this kind. if we are to und.erstand the law of our Qrm 

fa ve gone to th.e ma.k ing of it; and to use Ms. i t land's 

striking express ion "rule us from the 3rava." W. J. LloldsvlOrtl: 

5 OC:lq J:~SS·JI·.;3 from our L<:Je5 __ .1 His tory, P. 7. 

(15} lbid PP. 3,5. 

(16} Mr. Justice .Holmes also says "7[e must be awar.g of 'Ghe 

it1 t~f',lls of' antiquarianism an.! must· r~.r1 "J):-:',?r ti.".t. for our 

. pur)ose nur only interest in the .?ast is for the lL.:;ht 

it throws u,:?on the present •••••••••••• " 

• 
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and demerits of t.he 01:1 rules and institutions retained and 

tte new conc e,t>ti ons c~nd .;>r1nci,;;>l.es adoJted. " ';:'e3a l history II, 
( 17) . . 

says VI. s. Holdsworth~ u i'3 11.:;0 ~ssary to the un::lersta.n1mn6 

e.n·l intelligenl'working of' all lonE; established legal systems 

for tr~e obvious reasons: all long established le,.::;a.l syste!i'lS ::lust 

.JOSc3'?SS a. beckGround of old. 1nsti tut1 'Jns ani sf all teclm1cal 

~rinci~les and rules sufficiently stable to give security to 

the ordering of the soc iety neeJed by 0.1 tered soc leel n3'?13 ·ul:.d 

E'n altered .?ubl ic o.,>inion. It is b3Cc Use the ler3al systems of 

Rome and ~ngland solved this diffiCUlt ,;;>roble~ of combining 

sta.bili ty with elast 1c i ty ""Ghc:t tl~'~y L:c..ve become two of the 

grea.test l~gt~l syst.;'lms that the world has ever seen. t 'I'his 

elasticity and this ad!!J?tibility can be seen in a very 

consijerable degree in the writings of tbe €>nc ient le6a1 
I 1. 

philosophers of India also. Thus Parasara s",ys t'hat diff'erent 

laws should be apJlied in different a&es according to ~he needs 

of the iime . nd tha society. lhe Hin~u sboes wera conscious of 

tbe cr~Hnges and modifications that might apyear iruperat.ive for 

an able administration of the SOCi3ty . .::..s a wLole. The dii':':erant 

~ ---a;es among the Hindus were broad.ly cla.ssified &.8 ac.. .. \.,Y£:; •• 'I'retlt. 
_ _ (19) 

Dvapar ani Kali. 

Dmmense has been the ben3fit of tLe Histori'Jal mathol 
(.~O) 

a-:' st;,.::1yin...; jurisprudence and otter SCi3rl'38S from tLe 19tt. 

century. This mettod t.asn.?rov~j tie c;rave of so many theories 

which once clustered round the early history of instit:Jtion. 

Reason has now taken th3 Jlace of authority and eviden3e has 

been substituted for tradition and tbe tbin veil wLich once 

concealed the orjgin of loJ,w e.,nJ society La.3 been partia.Lly 

----------------------- --------------------------
(17) Some Lessons from our ~6~1 History, P. 9. (18) 1,21. 

(19)There was also s2e~if1Gation of ~be r3s~e~tive, Smri~is 

wtich should be ado.r,Jted for tbe Jifferent a6es; 

Pa.rastara 1.24. 

(20) The L w of' Mort3ac8S in India( Ta60re .J.J5.W Lec tures, Gale utta 
'I 

University} by :Jr. Sir Rash Eei'ja.ri Gtosc' P? 1-2. 
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lift~d up- But the 3reatest servioe which h~s been r3n4ered by 

histori~~l cri "Lie ism is, Gi'.e dissi.)&t;ion of some of' (;L'3 illusi0ns 

c O!Dmon to the wholehUQIan race the II idol a. tribus lf of Lord Bv~ on. n 
(21) , . , 
A c.reful study' of leb"cl.historyalone ~an cle. rly' '(,rCice ,(,he 

or13in, ooherently fallow the ljne of :ievelo;?mentand lO2)i'3all.Y 

eX_:lle.in the 'ej;arent inconsistencies that .':oo.y aXJP.,r'rl.O 9xist ' , 

in,-,ny s~st8.;n 07' law. Tr,ele.;:;al Ii terEit.<'l-re of ·r.l:~ei,:;.nci c~ht 

~~ii19-us comO?f!n,isa vsry va,':>t :fiS!ld :;.n.:l tte historind 'cnct~~oJ 

al,one Can ,:;iv'2! s~me t:'ul2,ible r3snlt. w£Jen it is 5~,,-jlieJ thereto 
,: 

wlth a mini i'ree :from bias and .fire jud1Je. In th~ 'Nor .,s of 

SirF. Pollock, ItTbe histori~al tlLi;;boJ 1.8 ,~! aey to WlSolve 

anc.13nt riddles. fi solvent of. 2; __ )-1 rent contrw.dictions, a touch-

SLone of' sO,)::1.s tri es 8.nd (. _)otentspell to excera ise t;,os.e 

, ..:.Jhanto!Ds ofsu.)erstitions Sheeted now in tbe d T" of relioion. 

now( 'SIJJ~l". is their auda"'l ity) of t.he :f' ze s,.)iri t of' se ience 

itself tr.at ::10 yet s,-!ueak ,and 6ibber in our st,r::ets. 1t is like 

tbe 118-61c sword in Mr. Geor.;e 'M.ereji ti~s I jel i6i1tfi..:l. "( .. ;:.1 Ii 
( ;,32) 

to S ~v~re th.au::.:tts." whose ~)ower \"85_ _ '-' 

Hin:lu 1 \'1 is unlbubtedly one of tbe :nost r.i,~ 1 nt s.i~t~rns' 

of law end can be com.i:le.rel only,;', it.h the 0Llest Syst3'llS 

of' law knov,n to the: world, t.o wit, the Ba.bylonian 16.';,. th~3 

BgyiJtjan leW ani the Roma.n aWe n .!l..:;. 1.", ~ J_ _ _ , 1 I its ' e1 r'~· 0'1" .. ''''!r-f'~c''i:,n. 

, t :1" It~· oJ:'.L J'uristi:} &nd ricLness of de ;;:jls, en" Vlea L 

." 1 s· .. eculat-l ..... n Hl"nf1 u law can be ~o:Il.Jarea )hiloso)c~ ~a 1;' .J-..... .... 

favourably and. ?dv,.ntageously 'With any qf the &oCient 

(21) Ibid P.2. 

(22) Oxford :'e~t!lrese.nd other discourses t P. 4,~. 

-~ 
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( .23) 

syste~ns of l~w. Mayne does not at all eXEl .6erate Wi~en tie s",ys t 

II LinltJ L ;,W 1:': s the 01 ::lest ';e1i ~.,e 0:' any Knovm s tste'1l of 

jurisJru:len~e and 'even now it.show!3 no 3i30 of deare~titude. 

At this age it governs races of men extending from Cashmere to 

Cn)e Comorin' wbo~6r3~ in not! ing else2xce.;rt their subaJi.3sion 

to it. No t.ime or t.rouble '~c..n be wasted which is s,)ent in 
l :d4) 

inv-sti3ating tba oria;in i.'.nd develOpinent of' such a Sjlstem 
XKKxxtX~xXXM&2XX~txtts 
anj the CaUses of its influence~ ThougL Hin·lu .law anpo1l&n Le;w 

re )res'ent two of the ea.rl i ~st and tLe most perfect s1ste:ns of 

1 a'", ever known to the world, it is believed by some jurist iJ 

thinkers that they also owed their orisin to and were greatly 
( ,z5) 

infl uenced by the Babylonian law in the earliest period of: 

bU'll8.n c 1 viI iso.tion. According to ~itland one of th9 f!;re;..t.est 

Gernan Romanists, . namely the renovmed Jher'in3 Was strone:;ly 

convine 3d tt&.t "if we woUld. sear3h out ttle origins of RO'D8.n law, 
. (26) 

we must study BabylonV The same view ba.s been sbared a1s.o by 
( 87) 

French Revillout and the American Morris. Accorlinc; to 

C.P.Shermn also, the earliest leveloprnent of law took .,Jlace 

in Babylon, from Babylon it went to Egy)t, from .!!:gy.,}t to 

Greece and ·from Gr?e~e to Rome. The B· bylonian s's~em alsO 

inn "enced and moulied the ane ient Hindu Law as found in the 

inst·~tutes of Manu. n It is now beyond .dis..:?ute" I says 3ber:nan 
, 

"that never yet has civilisati1n evolved from babarism witbout 

external assistance. That Chaldaen civilisation Vias lar6ely 

influenced in originating and shaging Bgyptian civilisation 

is historicaily correct. That Bgy}tian civilisation in turn 

eXerr3i3ed a potent influence u)on Greece is well known. r.\:lbat 

Greek civilisation served in m.y rS!sfjects as a. model of the 

later Roman civilisation is equally true.' The influence of 

(23} Hindu LaV1 and Usa,!3e, 1st ~d. PrefaGe. 

{24} Dr. Sir R.B. Ghosh (.lad le51 tima 1:.e reasons to tioge t,tlat 

II Hindu Law at no distant d .. ts will render the same servioe 
I 

to juris.,?rulence that Sa.nskrit has already done to. the sister 

soiena,e of Philology~ The ~e.w of Mort;(ga.ge in India, 

4th .2;d. P.o35. 

{25} The Code of Hammurabi v~s discovered in 1902 at Susa, 
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Ba.bylonian law travelled beyond the borJe'rs of ilar;II~1Dla.X Babylon: 

eastward to the law of Hinaus~lan 3pec~ally the famous code of 
( .~9) 

Mant westw~rd into ~gygt1an Phoenician end Judaean law. In 

course of' ti'Ile Egypt develo)ed ami elaborate system of private 

Law the jetails of whicb were 'kI worked out ••••••••• 'l'[,e view 

that m~3h of Babylonian law descenied into Rome via ~cy}t and 
,f 

Greece ~ust not be treated li&ltly or with disdain. This 

apparently historical account of Sherman is clearly oilen 'to 
(Z;O) 

critil]ism ---- so far atleast as Roman la.w and Hindu loaw are 

con.ernad. The question of any influence of Babylonian law on the 

Hindu syst9m of lsv\ can hardly arise at all. During the time 

wben t he Dharma literature was c om)osed, th ere c oul d not be E. 

any possible ~eans of ~ any very frequent intercourse either 

social or ,9h11oso.;>hical. An examination of the code of Ea!llmurabi 

also will lend sup~ort to tbis contention s tbere are very 

few }oint.s of similarity between the two famous codes of 

HamrDurabi and Manu. Ilence there cannot be any s ade of doubt 

that the Hindu Law, specially of the S~r1ti age re~resented 

by Manu and other sage-legislators was conceived and jevelo)ed 

exolusively and entirely by the Indian thinke~s theillselves. 

According to V.A.S~ith also, the influence of Greece on India 

was virtu_ally nil. He eXJressed hi~self on this 20int as 

follows: liThe most extreme 'Hellenist' view 1s r.hat eXJressed 

by Herr Niese, who is convinced ~hat all the later Jevelogment 

of India depends u)on the institutions of Alexander •••••••••• 

In order to form correct Judgment in thiS ma.r.ter it is essent ial 

to bear jates %x in mind. Alexander stayed only nineteen months 

in India and, l-owever, far-react.ing bis ~lans might Lave been, 

•••••••• as a rna tter of fa.ct 1::e did noti-1If of the so"tlt and 

----.--~--------------------------------------------
.~ oLdBabylonian c pital. It reveals 'that over 4000 

years ago BabYlonia~ or Chaldaen had a complete system 

of law and .courts(3ee Harper's .l1ncj11sh Translation of the 

Code of Hammurabi, lting of Babylon about 8250 B. G •• Chica.go, 

1904) • 

(.:a6) Maitland, +?rolo6ue to His'cory of' ~nblish Law. 14 LaYi 

~uart. Rev., PP. 13-33. 
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"8:7J."X within two years of his ieath with the exce.?ti~ns of some 

StILll garrisons under Endornos in the Indus Valley tbe whole 

a_Jparat!Js of t~~e Maaedonian rUle t,ad been swe.Jt away. After 

the year 316 B.G. not a tJ'ace of it remained. 'fLe only mark of 

Alexanderts direct influence on India is tL~ existence ofa few 

ooins in imitation of Greek ty.t?esU (The early fiistcry of India. 

PP.809-,ZlO}. It is :t tbe sa'llecime by no me~::ns usual to see t11at 

quite s 1rniler bl)!ll8.n thou3,hts and inst1 tutions ace ur 'jjO _:>eo)le 

absolutely inle._)"r_l~'nt nn,j unconnected due 1lCinly 't:o certc.:.in 

ess~ntia.l com:non fea'tures of hu:nan tbl')u6bt ani n::,. ture. 'I'L.e 

observation' of Dr. N.G.Sen Gu.;>ta are very instructive ')n t~.is 

_Joint. "In stulyingncient r-ces one meets v~ry often \,ith 

si~ilari ties not Only in institutions and customs b-,'t 6.150 

so~e~i les in ttera~j course of tL~ir ~volution •••••••• Tbese 

similarities very often arise from imi,-8,tion or borrowing ••••••• 

L,ws and inst1 tutj on,s ('! L :i.story necessarily indica/;,es 

borrow:1.nc,- Tilere w, s too gre.:..t a tenden ~y in the last century 
.., 

tDm regard aLl (J; __ ses of' s i'nil rit~ LS cases of borrowinG or 

con~ious imjtation. Anthropology, since tben. bas Jroved tbat 

very si~ilar institutions and Jractices can arise and rave 

actuallY" <,rjsen, '1tljte 1nde)endently, in entirely distinct 80-

cieties of men. The foundation of tl.is fact lies in t!Je 

essenttal sin:HFT'ity o=- t:-u'!)C~n n:tLre, All men are more or leGS 

)rom.Jted by certain common natural desires, emotions and 

----------------------_.----- --------~----~-

(2'7) For Morris, see : is E istory of' the DevelO~)lDent of' ~aVl. 

PP. 11-86; Washingt'on, 1909 

(2q) Roman Law in Mojerh World, Vol I, P. 19. 

(<,;9) ?t Are seems tobe no truth in tljis as:'~rtjon. It. 1s too 

farfetc.te-i to say 'that hindu ";""Q.Yl as .,JroJounliej by Jllianu 

J...~_\',. As a [}la'Cl,.,er of fact no 'cr.:.oce of any ex'traneous 

influence coUld be found in the whole ran6e of ~illriti 

~iterature WLicL \iaS ~eveloJea inde~enaently and quite in 
• 

iso.l.atlon by c.he hindu jurists ttJeUlselves SJ..one acoording 

-J 
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vol i tional "If. tendeno ies~ Tt .. e tLeory of Bl3bylOI.l.iG.n infi. uenoe on 

ROCllan Law throu2,b ~3Y.dt &ud :...r6eoe is eq<Jall.y subJect to 

criticjsm, 'I. e creation of' Praetor Urbanus t;.ook }lace in 367 B.C. 

Tbe Romans oon·~uered Greeae in 146 B. c. It cannot be sa.il by 

ally stretcb of ima;::;ination that tl::..e Romans be6a.n t.o be influenced 

by the Greek di.iloso,}by immediately a.fter tLe conquest Just in 

a. mechanical fas. ion. Some oonslJerable 1.ime must have ela.;>sed 

after the conquest and before the ap}lBciation anl final 

alio.?tion of the doctrines of the Greek pttiloso,?hy. In 'the 

mea.ntillle tbe Romans undoubtedly follorled tbe1r own senius and 

Lu::i al·eady; .;vJ..o,t:ied a perfect system of 'iT&V~.....¥:;,..i. The exact 

Greek influence was on the )oint of the Stoic .:,.Jb 'losoptlY in tbe 

shage of' the theory of the Lav, of' Nature w:doil S Ud.:U. ieu. orlly 
(31) 

the philosopbica.l busis of' tte Roman Civil Idw whose positive 

and ana.lytical aspects had already been :fully developed. 'l'bere 

is again no reliable and sufficient eviJenae to SLOW that tile 

Greek philosopby specia.lly of the stoics wa.s to any ex"tent 

extent infl uen:elb. by any ,tlhilosoJb 1eal 'tr..eory of tj;~e Bu.by ... onii:...."1 

or the 2Cy..)t ians. The infl uenee exerted b~i tl.e 3t ojo ..:ILil os 0dhy 

of the Greeks on the Romans has been thus de~ia~ed by Sir Henry 

Maine in bis inimitable language. liTo live 6.oolZ"-:;'iLt:Jo to L&t ure 

was to resis't g8.ss1on.s:.rkd to rise r..bove tte disorlerly habits 

and gross indulgence of the vulgar to the tigber laws of action 

Xmxx:xEXUiDJXIXRXZ.~]{SXUXXX.®NSXANEXN~ES~::g 
to the pelJulL.r cons '(.1 t(,l-wi ons .' nd nee..is of tJr.eD. hindu 

society. Thus sac erdotal ism wb.acb occu.Jied a very 

prominent Josition in the Smritis COUld not be r1v~Lled 

by ~~l1y ot, ·-:I liter ture ":'aw. 

(30) Sl-1er'.()an ~ :\.mself seems to be conscious of the weakness of 

tds. assertun as it will Clearly a)Jear from tC.le "orls •••• 

•• • $ n •• . w t:',f! v~ew .... ~.Ii::.l.t much of Babylonia.n iA.u;, descendeo.l 
• 

into Rowe via L6y¥t ~n..i Greece must not be trea~ed li6Lt1y 

and with disdain'l He a.ba-in (".as to ilk.ke some awenJ.illent of 

i is observ.,: tj Cin. vt en he says _---. II ••••• But tL·.e ROiIl·~ns 

wer~ not slavish 1mi ta tors •••• tLey tro,;;.nsfor::aeJ what 1:il~ey 

borrov,'eJ into a tho:rOU6i ... LY houJcmi3eU ..... roJuce faShioned. by 
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tte Htn.:iu L Vi an: tbe Romr: LEW of the e~rlles't Jeriod of tt~eir 

t istory were exc9.;>t:.;.tj onelly Lo:no6e:~.ous in t~_!!iT' orioin an:i 

continuous in tt.eir Jeveio,..;.:a:mt. 'JbOUgh at one s~&be t.here 

Vias some influence of the GreeK Stoic ~hilosOJby on Ro.uan .£i.,w, 

there was harJly any infl uence on '::-dn1'o.l ...... 8V'1 froeD outside exce..;>t 

ai: ind'irectly during the British a.dministra.tion in InJ.ia. 
-

Reoarding ho~ogeneity and aontinuity, bo~h the two systems 

offer a ~ood analogy for tt.eir special sui tabili ty f'or 

l:,istorical treatment. As ()oQl~areJ with ott.er systems, libey were 

unique in this sense that they were very little affected by any 

Jrevious sys'Lem. Ttle long and steady course of' letSal development 

amons the ancient Romans (..nd the ancient Hindus cover more 
I' 

tran one ttousap.d years. All "tbat ti'1le tbey ,dursued the even 

tenor of their ways wi tli.out any real br'::!acb of oontinuity; ttHllir 
- (36) 

aurrents were never turned side by foreign invasion and 

vrere but 11ttls disturbeJ by ..;o~itical u.i?heavals at bome. rl'tLey 
-

fllrnisl1 a complete panorama of lesal Jro3ress; one :nay 'trace 

every suaaess1ve dl.ase wbiah law can ASsume from tbe L~Ursr~ <:: .. .ni 

cr')Je jrirnit1ve customs up t.o the mar.ure and .,lolished systems. 
I 

Early ROf'llan L8 Vi and Hinuu Law were ~reatlY ana.logous not only 

regar11ng t, eir nature a.nd. jevelo,Fl\ent but b.180 reua.rdinb tlleir 

influenae on the ott;er syste:.!.ls .qf law in subseyuent ",eriods. 

Ro~an LEw direatly influenced and 'to a, very 2)reat extent sl:H3,}ed 

most of the legal systems of the ~resent world. TboU3h the~e 

could not by any direct influenae of Roman ~~w in the early 

period. still the very faat that ~he ~nglish and Continental 

Juris .. Jru-lence Ylere dee_Jly influenced by 'the Roman U'W evidently 

---------------------
(33) For a fuller discussion see HOlland's Juris.)ru,lence, 

(34) Cia de deg 1.1.1. 

(35) Ulpia.n, Dig,I.I.I. 

(36) For Roman L&.w. see RorjJ3.n ':'aw in Modern .?ra;}tja e P • .2.9, 

(r:I.1a€;ora Lw .LeC-C~)resJ l.Llautta University, 1933), by 

James Mackintosh. 

Dhaka University Institutional Repository



-22-

iniica tes -Gbe inJireot inf'luence of Rorren .... aw_ tc.rou6!l tb8 X 

British administration of Justice in India, _fter she had 

,come in contract wi th the Eri tish rulers. ,/ d.y 8udienae, II 

( 37) 
s;·ys Mackintosh': consiste,} almost enT.irely of Indian 

lawyers in the makiD6, busied over many thinos besides 

Roman Law anj yet 1 iable to meet its GLos't at ~ .. ny 'Gurn for it 

baunts the most unex~ected Jl&ces even tbe bdn~s of tbe Gan6es 

where it has inspired most of the law relatin3 'to ri3tts in 

water1 AccorJ.ing to Jhering elsa Rome con-iuered the world 

three times-- first by ar~s, second by cer religion ,nd third 

by tier law--- the third conques1i being the most .)a.oific and 
( 38) 

t i-e most surJassing of all. rl"fhe ROiDan ..LE,J,W not only exerted 

its influenoe in trJe ,)ast. but also j'G is still doing so with 
( 39) 

unabated vigour even to-day .. As wheeler r1gr-:tly remarks that 

tbe C onqu-est of the world by the Roo:an ecn.t,Jire r-.lciS ,9assed away 

but tbe oonquest of' t.t e worl~ ~f :lJhe RO:llan Uiw has not passed 

a,way z.nd there is no visible s1bIl c.h", tit ,..,111 ever "pass a.way 

so 10nt3 ·"s '1lankinl endures; it rUles tol8.Y a wider em,.LJire 
( 41) 

than tbe Caesars ever Knll'iv and its 80l)ire is ever wiJ.ening. 

Ace or,line to 3her'oan also It 'cne law &..nd adroinis -"ration are 

today a livin3 force constantly 9md~oyed by the jurists for 
(fJ3I-

~-t:.8 for constrlJotins their tr:..eories or dellolisLing Lhose of 

tteir oP90nents •••••••• Alm&st all the Roman L~w of Justinian's 
( 44) 

era are still livine; tOiay in tt~e mod3rn world •••••••••• 

Tte inability of the su)erficial observer to diScern tbe living 

Roman Law t.odE.'y is on account of its modern dress in .?laae of it~ 

ori6inal Latin oarb. Roman lhw is now clotbed in a 2O'th century 

gar~ent of various ~~tters such as the Roman ~n61ish ~aw. Tbe 

-----------------------------------------
So far as Hindu ~aw is concerned, it. was ~rue U}to the 

Muha~maaan Gonque~t. 

(37) RO'1lan Law in Moiern Prac-v i'.3e, 'l'ailore "-,,aw Leoc,ures, 

Calcut.ta Universicy. 1933. 2reface, P.5. 

(38) Vide BrissaJld, Gours d List Gen Franoai, Vol. I, PP.192-193: 

(3 9) Gomme~orativ£ Addresses,1905(F.V.Reynolds) P.2. 
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~a$t and tbe ~r3sent 
(43) 

are inextric9bly woven to~etler." ~ike 

Roman Lsw, Hindu i..Jaw also ,~rEL.ly influenceJ. :nany sysLems of 

law even:. }:'~siae India. Java, Siam, Ceylon, BUrma,Ne.)al are 
. .. (43a) 

" some of the mcmy such count.Ities, "'n1e influence of 'the Manu 
• • . (43b) 

Smriti," says Kane, "spreal even beyond the oonfines of India. 

In A. BergaioneIs Inscri~t ions Sa:nscri 'Ces de Ga~)ta et du 

Csmbo.:lge t 
( p. 423), we Lave an inscri;)'Cion ii!ixxxar'txEx in wbich 

oCCur verses one of wi'ich is identical viith Manu, (II, 136) 

and the ot; er is a SU!.Dt:Jl&ry of Manu( III t ?j30). 'lae Burmese are 

50vern~d in ~odern times by the Dbammatba-ts wi.icn are based 

on Manu. (Vide Dr. Fore (bammer' s e,<ssay on tue soure 88 and 

devel()pment 'of Bur!Ilese J...O;lW, lSS5, Ra.ngoon). Dr. B.C. Jonker 

(:Leyden 1885) wrote a Jessertation on an aLi Ja)anese law boo.\r 

c®llpareJ witt;; InJian sour3es of law lihe the Manu Smrit.i Hhich 

• is still useJ as a law book in the island of B/?-li. 

'tbOllSh the le6al systems of tLe ana ient RO/DELns and 'the 

h initlS "vere :both very anti q,ua in cnar, cter anJ. illOSt ;>erf'ect in 

their develo.9m9nt, still .tbere :}aiUlot be any doubt Ll:i.atthe 

hindu system could. easlly..cl,c ... im in certain res.t-'e.ctsat leaSt 

gre;-<.ter perfeotion a.nd more ra.tional outlook of tLline3s.itlus 
( 44) 

Ro:ua.n i., VI was extremely formal. 'l'he ric;ht worls must be sa.id 

------------------------------------.----
(40) Aecor'dln,s, La Loldsworth ".I:.J.e:..w l:i.i\.e language is not fet.~ered 

by political boundaries, nor do doli'tical cataalysrn w.tdch 

. destroy states and ernl?ires destroy its life. If the Rowa.nti 

~aw tad not sur·vived the fall of the ROLIlan ~m)ire, if its, 

precepts and ideas Lad n9tbee.n .s.dO:lIteli "CoO tbe needs of tLe 

new states which arose oniLs rUins, quroivili~~ion woUld 

be very· ffiucb different from what it 1s "I.iOaay.II •••••••••••• 

Some ~essibns from our ,t.etSa.l Ristory, P.164. 

(41) Vide Tailor, The Medieval Mind( .... onl,lon}c:, .1911 P.l.) 

( 42) In th.e words of' ...:"orJ Bryce alsOa II Roman ~ VI is indeed 

world ;,o,ide for it re.jresents' the wl.l1om unity of (!ivilised, 

mankind. There is not a problem of juris..,lruJenoe wr~1ch 

it does not touoh; ti.ere is scar::: ely a corner of· ·,Jolitic.::..l 

se ien(!e on WLich its li6c,t Las not fallen. II Valelict.ory 
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wi thout 31 i.) or "tri.?, che Jue caremoni;;:.l acts must be 

punotiliously .)erformeJ.or tte wbole tre:.nsc .... tion '::ill r~5for 

naught. Si31ilar w s tbe case with .c.nalish law as well. 

As a !latter o:f faJt t~,is wa.s the nat~re of e.:lmost all the 

ane ient systems of law, in the worli. But liindu$' ::L,8,'R vilas cJ.early· 
( '!6} 

an excejtion. In ttis system of law there Wo.S never any scope 
. 

for meanin~less formalism Whlchcould be of any i~port~nce 

re~,rding the consequences of liti3a.tion. On the contrary there 

were may sound juristic .?rinci.,.Jles enunciated and acted udon by 

the liindu Jurists to be acce..?ted more or less byGhe otLer 

systems of law ",s well only : fter many )b.ases of tl.eir evolution. 
.' , 

The question of tbeperiod necessary for prescriptive ri6tlt was 

20 years as recoe:;nised. by the Hindu sat3es reb' r:.ling immovable 

pro}-erty. ~hls was Ultimately tt:e .;,lerioa·of Ro:.oa.n Law also, 

though tJ..ere it was origina.lly one year in c""se of movable 

property and two years in case of immovable ~ro.Jerty. PrescriptivE 

right and a.lverse. )ossess i on Jlayed a very irnJ?ortant role in the 

juristic speculation of the ~ncient hindus. Thus Y;j~valkya 

says, t! Be who sees his .18,nd being enjoyed by do stran6er for 

20 years ~"nd Lis Jersonal' aha-etel for ten years, wit.Lout 

asserting bis ovm rlgbts loses themlJ Accordil'lb to L~i:n adverse 

possession must be by a. st.!'an3er 'GO the h.no ... !leJ.oe of lj.he owner 

and it clearly fo:Llows that whatever the length of dossession may 

be, it will be useless if the m-iner WaS not aware of it or 

beins so a.ware did not attem.Qt to assert },is ovm .I'it3b.t and 

Ro..nan l.. ... .Lec"tures ",.t Oxford, f:I.5. 

(4ZS:; ROl!Jan .L,;,j,Vv in Modern W'o'rld V9l. I, P. 2. 

(4::a) Dr. Jolly's Outlines of an history of the liinlu ~i.'l.W, 

(43b) History of Dllarmas'irS'Lra Vol. I, P. 156. 

b~ dramatised and aJ. ted~ Just ic e lIlust t.ssu~ne a picl:.ur ~sque 
· .... I)\.~ 

garb ·01' sbe Vlill not be seen. II A ske'tcb of ~e6al uist.ory· ... 

.~ 
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X'tI!SYX resist tL", ~ossessiJ)n of' ~il:' stra.n6e~-. 'Ule autt.o'r o~ "vr.e

Mi takl,?ara i)::,8 very narrowly inter.;ret.ed tue t.bove t~x I.IS of 

- -YaJnavctlkye. by observing thb.t oanllssion to ~ss'ert one t s t1tie 

cannot be re~arJeJ. as a leL:5itiruate ci.J.useof the extinction of tbat 

ti tle in view of the 5...tr~orism of Narada WLO uec.l6.res- -- II'fee iiin6 

s ['all 2unisp a ,Jerson WL".o enjoys ano'ther's pro,Jerty Y.i tbout any 

title as if' I.e was.a tbief; altt.,ou.::;h [,e ..ruy i_C:ve .... one so for 

one htmire.:l yearc'JT:'€c.;.utLClr$ -of' t.be Ratnakara.. Lhe3mri t i 

(JanJrika a.ni tr.e 3mr~tita.t,t8.va· are of a.,Jinion tnata.lvers.e 

,Jossess,ton .i'or t."' ~ j!t'es0ri b~1. . .Je:~i-,)d .~£..tisfying[,he nea b'SSb~ry 

rH)l~j!iit tf."Il8 .dqas extine,uisb tbe title of the owner. AccorliIlt.;. 

-lj-o ~bava leva, toweve-r, a,lverse gossessi'on .'Ito ,-,t~e kno~d(3J:::;e of 
c • . ' 

<:.1.11,-1 r-/t t:, 0 \It, c..ny 0;' jOS i't i on from l:.he o7oner ra3ia c:s c:. ';;/l'es ~ ::'l.i.JL, i ,)E ' 

tt.,at tbe .o'lmer must, l.ave· abandoned -the Jlroperty. II Vaaas,;ati, " 

however, balds th."t 'th~ text of r~ajn&ve.liiya .?o:in-;~s :,;,tit "be 

. risk of' inJifi'erenoe in a33C!'t in,;-':,r!e t -So - title by claiwinb it. in· 

pro-pert ime. r.rLe~ doatr ine of' aJverse ' ~ossess ion [l<...S bgenJis'cus3el.·~. . . . ;" 

al~d Ra61:.un~nJ.aru:.. 'TheiU$titL:Ltes' 
-. ; 

of' Visnu ."IroviJ.e tho't rlpossess.19n for f:.hree 6enerat.ions alati.e "" .. 
. " 

u,;;J for lefioiencies of t.itle". Briilbs,}at1Db,}'S ;lr~C".7:.0se _"<'ss,,,,s-c-

~ or. _ L.S h");:::i -:; :.:- :~_'~_J:{ -'- ~_"c.-n ,>'" '\.. L € ct: OCCU..,)a ti In lind bas 'never-
. -~ . 

b~eri lnte·l:x·l..}t~l for a ,deriod of 't'hirty years. cannot be le.,!rived 

of su6L grO.i,lerty". A JC orciihg -\.00 Vyasa J II If' the' 18.ul of' one is 
- . •• )oaSeSG81.:!. Ly' another for . ..!U ye'ardti~1s -ri_D!' t ~o bue. tor jossess-

~ ibn aease9". Ragb.unanJa,na, jp-~ieVert hOl·is that u,dossession for 

. .:. . 
~: ~,Lu.l-; ~Ej,~~-~;;; ,";('r~~;,1 '::if prescri.;,;t ton wes Ultimately red.ucad- to 

.£ y'?£,rs. Si~·;1ila.rly in Ra:nan £e.w, . the orioinE.l .:?erioJs of 

prescription a.nd adverse ~osse3si6n underVlent several !)l!.·anges 

and la:ti~e,telY tLe;)ra.,.l .. .;IToxj u~teted tile ~rovision of ninllu :"'a.w 

-- ,....-.,._---------
(45) According to the doctrine of "?eine forte ~t Jilre ll no one 

~o'!.t2.d be tried by the Jury in Lngland ','ltLout tis consent 

signified by some formal words. £ven in ~be 19th centur, 

there were men in .i.n31and who would endure. ti.e£..6or0 of 
• 

.' 
of 1:-:p.ing pressed' to dea. th r,_,.ther tl~D,n u: t"r tt.e txwx few 

words which woUld have subjectej them to a trial by Jury. 

,. 

.. 
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on tbis po int. :;Jo fur e.s Ro :J<!.n .;...uw 'ih S concerned the :Jeri.cd 
(47) + 

for us uc -. J i 0 v're,s 'J ri 6lnally very M-tNt. one year in tL.e Case of 
fA'h· 

immovables wittin solum Italican. But when under the legls1a~ion 

llsUCE'~..Jio was superceded by Jrescri,J?t10 with tbe ~erioas for its 

operation consider.:;.'~ lengtr,ened from one year to tl.ree 

yea.rs in ::! .... ,se of' mova.bles and from two years to tw~nty ,Years 

and ten years in the case of' lands v.'benever situated accord1D.t:, w. 

as tt.e adverse possession wes beld a,sainst a ,J2:rson .!~esent 

jn tte ~rov1nce or absent tLe·"efr0:n.'·,fter tt1s 1m;orts.nt 

modification, as the result of Justiniants legislation, the 

Roman Law of prescri.)tion very :rluch r9se:'llbled the lL,w 
-

o"!' )T'?8cri.9t ion in B inlu ~aw. Tt)e juristifJ specula,ti on of the 

Hindu legal gt1losopbers 1ndica~es clearly tLe most sounl and 
. (49) 

rational princi,clles of 106ic and eXdediency. 'l'here was &sain 

no in}- umen find del i bera te cruelty in infl ic t ing ..;>unisLment in 

Bindu'Law. specia.lly for civil wron(:)s sucbs non-pay:nent. of 

debts. But in ROl16.n _O'i{ lebtors could be leoally killed and 

t ~,eir flesh dest.ri buted among the different cred.it OI's( Twel ve 

Tables 111.6). In Hindu Law we find tLe .;>roceJure of' sit"Lin3, 

1'2)r:arna" inst--;;.d vlLicl veE S nOLt in~ but a mors.l .Jressure 

broue;t.t u)on T.be debtor to re,;Jay "the debts. '1'1:.e Muhammaden 
r 

rtJleS also were very dr:....stic in the in:flicc.ion of' )unj S!;'!l~nt 

on tte cri2'lina.ls. This w;:;,s'tbou;;ht . nec 3sssry for lns)iring 

awe end terror in tte minds of the subJects so tbat tbey might 

not even think ")f ris ing in rebell ion a6_c lnst t~J: r ,,11 ers • 

-.-~. - . --------------
Reference may be made "to Thorton's case which wes 

re.,;"r.jed as a I'crovming scanJ,e.l'l where.:.f'ter tLe 

PnrliErr:ent completed tLe worli of Po,;?e Innocent III by 

abolisbing the last of ordealS in 1819. 

1J'tis csse will ~-lso illustra.te as to t.ow "tr.e tri;.;..ls 

imx~R:g;xi~~ in .Bn61ish co¥rts·,.ere a,t on~ -.;Lne full of' 

:for:nal i ties and ceremonials. 'l'borton declared to dei'end 

hemself by his gerson cind tLrew in tbe Uestminister ~~ll 

• 
,-,S :ie. £5l'.e;e of battle an antique 68untlet !I'~"itLoP'it'ner 

fingers or thumb !Dade of white tanned skin. ornamented 
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As a matter of faJt effici,:mt aJ,'ninistr tion ;,;,!l.1 BljrOnc; 

GOvprnment are not oft :?n JOS S i bl e by fe ~ bie .c?Ol io ie s. T t"ere 

were no 'doubt provisions in Hind.u Law for Cd..,.:Jital }unisllll::nt 

for serious ,;,nd heinous criilles but tLere ":Y",3 n03ucl, ~;tmistment 

for Clivil wrongs S\~1')!, = S non-~Jc.yCilent of debts. Besijes the 
, (49) 

Hindu j'.lrists enunciated many "w.holesome a.nd hel,::>ful 

- principles wtirJh might very well e''lu.lu,t;e "GLe tnouJt.s, even 

of the most '1lodern jurists. The ct.E.racteristics of reliabie a.ni 

untruthful witnesses have been most beautifully described by 

t~e Hindu jurists thus; tlAn lmtrl1t~ful y,':Jtness consta.ntly 

Shifts his 2osition, licks the corner of tis ligs. his forehead 

sweats and his countena,nce cban.ses in colour, his mou1f'th 

dries U) and he ;fs.lters in ,Lis sfl;:echsnd very often contrz..iit3s 

~;i l1s':lf; 1e does not look up, or is· slow in returning answers 

ancJ3ontorts his 1 i)s; such a ,c1erson who exhibir.s an unna,t c>re;l 

ES)~3t ~jt~ier i'n mini~ body. word or a'Jtion is es-tee'-lsd false, 

W[,etter putting forward ~ claim on his 8:!caunt or e;iving 

evidence in an0tter' s C': use... ••• • • •• Rp.l ic.ble wi tines SRS 

3~nRX'a.lly _'assess, tt~e foIl owing qual i ties; 1Jbe.l lire religious 

------------------------- ------------------
xm:rn:x3ET.N": TR ~,;::~RX;, :Omx:sxxxXE1U~ 

wi th swen tracery ~~nl s ilE. fringes crossed by a. nE:rrow 

band of red l~at~er ~ith leatlern ta6s nd t~on6S fo~ 

fastening". The judges tried their ut~osG to ~iscov8r 

:~ome sl i9 in tte .:?rocedure: b:lt TLort on W~'S (}ar~ful __ nd 

well a ivi--::ed and his adversary t ad no mind to f-ioht .:.nd 

let tte glove alone, Ibid PP. 62-63. 

('k~) Re,:lS0n -;:::"'3 never sficri:ficed for forma.lities. 1\cc0ri!ip.[ 

to tqe directions of the Hindu jurists every case w~s 

to be tried. aac ordins to %k~ its ovm :nert t wLen Gll 

rc.~_)ects Qf tIe .L6stions must be consLiere,:i as otLer,>,:ise 

there we,s ctanae of doing inJustiae f ratt-"e r tLan Justice. 

(47} Accoriing 'to tLe GoJe of' Ha'll'llurabi also, adve rse 

20ssess j on for three years could destroy cLe ree.l ovmer t s 

riobt. {S,=e trnsletion by w. -.v.W-svis}. 

(413) Hinlu Lew did not enter in~o _,nJ ClOTl..j 'l.1er tl"e ,dtf'fersBt . 
legE-l systells of :the modern world in tlle s- ~ne ~'l~y ~nd 

to the sa'l1e ext~nt as tr.e Ro~an L:. rt, it is true f 
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gener~us. of res)ect~ble ~~~ili~s. addic~ed to veracity,~m 

lovers of virtue, candid, ~avin~ of~s~ri~g, wealthy, conformer 
(Ge) ~ 

to trad it j 0nal ~.nd wrj t "Gan It:. . .t~1 ,TLese Ci"iB,r6cteris '1;1()8 of 

wi tn8sse 3 .HV0 got to be re"Oe:nbered and e:D.:?Ls,s ised even by a 

moJern alvo'Jate in eXB,llining anj cross~ex . .o.1linjn6 witnesses. 

On, tbe cOT'.tr;~.ry irl tLe L j niu ":",:,\, tr.ere were ordeals ',.·~deh 

'.:I?re conspicuous by their :::'bsence in Ro:nan i.c.w. But tLere were 

many W; olesomecl"ie3ks on the a_J.Jl ication of tLe orieb.ls, j f ~~ ny. 

,...~.:. t 1 e i'lr3t place. the orieals ·",.rere to be rr:s ort,eel to only in 

absence ofbu:na.n evidence: "In liti::...stiont documents siIould be 
-

s'Jught first; insbs~mce of' docu;nents,(~:J.'1'<.!n)vJitnes3;S~ 1.11 

absence of witnesses, recourse JlC'.Y be t.~k.en to ordec1s--- tbis is 
. ( 51 ~ . 

the inJ-;nction of tr.le ·;.'ise :nen'l 'n the se~ona ,)180e oriea1 

o oul d be a).}l ioa.ble '.'!. en bott ti~e ).:rt jes \:ere &.C;.reea hle ~<nd 

wr-.9n the )la.intif:: or tt,e cOa1.filainant J.eclared [_iruself ready "GO 
( 51a) 

take the .Junishment : i-nself' in case of lefe(j:t. In the thirJ 

. 
not be ::l.:;f]l i '):;, ble to t!'e urtbelf,tv.&.rs, irrel i 6ioU$ persons, 

( 5Ib) 
Vratyes ~nd ,:::re ,t criminals. T_'''s if tr.e cb~.racter of tLe 

different ordeals are minutely exa.mined ",nd anal ... sed it will 

be found ·indireotl.y tt t in many oft:.em, curiously eno'lgh, tLe 

doctrine of presum)tion of innoaell'Je jn f'·,vour of tr..e accused 

.pers onwi11 be evident. In many. cases 83"8.iD, Lowever, there 

cOUld. not b~ flny certa.inty abb'ut the rssul t---.;:.i'~ element of 

C fence or lott~ry remGinino .,Jredoj]inant. It ~nay be als 0 

mentioned here tbat no ordeals were mentioned in "Gte Dharmasutras; 

Manu also just p.lluded Only to -(.,wo of Tjheru; ~be "G )~of ordeals. 

were ~nul"ti]lied only 'iI'ith "the la.ter ·3mriti wliters. '1'1 .. 1s 

question L.ss been more f'Jlly Jealt .,.dtr~ in ~onn~.nion \';ith 

Yaj:nav;:-<lkya., Nara·ia and Brihas;.Jat i. 'llri&.l s by ordeals, "{fere 

( 49) 

( '30} 

nevertheless) it lev~loJed nd Jer~~cted certain 

9rinc iples .and c once~!t3 !:Duct~ earl ier tLc.:.ll t.be Ro;u~n 

jUrists. 

Tbe :La.w of :r:ambut was very ea.rly enunc ia ted in India. 

Vide Dr. P.N.3~n' s 21~in;j.t!J..es of Lindlt Juris.:.Jrudence( . -
. Tegore ...... 'If Leotures); Narada,I, 193,196. 
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to be founl in ..8n,~"land a.lso even 'J;} to 1819 when T.be Parliament 
( 54) 

abol istJed the last ordea.ls by ,in Aat of E'arl iaJl3n"t. as rebards 

the nature 8,nd OoJca.s i()n for ap)ly ins; ordeals in trial of ca.ses 

it bas been said by Mi:,itland, •••••••• "If of t.wo Iitia;ants, the 
~ 

one contradicts tbe otter flatly, if t.l e jIa,in "You did" of 

tbe one is met by the steai3ht forVlarJs "You 1ie" of tbe otter 

here is a Jroblem wbich !n8n cannot solve. he is unable yet to 

weigt testimony against testi~ony. to oross-examine witnesses, 

to piece together tbe truth out of li~tle bits of eVidence. 

He has recourse to the su~ernatural. He adJua8es that one or 

other of thG two 'Jart1~s is to ;)rove in Lis case by an e,).)eal 
(53} ~ -

to God". Again Jus Civile and Jus uentium were reoo,5nised dnd 
, 

differentiated by the ROllan jurists for tbe governance of t.r~e 
{ 54} 

different classes of }90ple- - -- T.tte J?at.rio 1ans and tne 

),lebians. Jus Civile was exclusivelY,dd.i?lioable .. 0 the ROJl8.n 

citizens whereas tb~ Jus Gentium was a bojy of equitable 

. . - .. twdl~i . t t· II"tt f·' Ai' f )rlnCl,;l19S"a m nlS ra lon le ore 12)Ilers. 68 n "Goe oriller 

body of law was administ~red 'by the Praetor Urbanus whereas "the 
¥ 

latter body of rUles was administered by .he Praetor Per16rinus. 

A differentiation of tte Common Law courts ~nd the ~quity 

Courts was also necessita.teJ and recognised in ~n6lish Law. 

But no such differentiation was felt necessary for the geniUS 

of the Hindu Jurists, though there were two cl&.sses of j90Jle 

-----the Aryans and the Non-Aryans, in Injia also. 'l'he selfsame 

courts 'nd the selfs me administrators p)l ied both wl1at was 

strict law along with what mi3h"G be rego.ried as eqUity. 

( 5l} I d t t '-ba t i h 'Viva eanvisya e pa rall pa-c.r."l '.ve u saks na 
If' • • • 

Saks. YRbbave ta tali vyam pravadanti :na.nis 1n.a.h" 'It is an 
T' • • • • 

oft'quoted verse from "Ghe Hito~ales!a, the exact 

authorship being unknown. 

(51a) See Asahaya and Narada I, ~57;. 

(51b) Narada, I, 332, 338. 

(52) Thorton's 33se in Maitland's .I..Iegal r-.. ist.ory PP. 68-63. 

(53) Ibid p~ 61. 

(54) In Hindu JuaVl a~so there was an admixture of }eOdles •••••• 

tr-le A ryans and the Non-Aryans. As a CG9. t~er of faa T.. t.be 
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-C).,)-

Herein 1 ies "he sU~jeriori r,y of the ancient Hindu jurist.s ViLo 

couli be inflexible a.nl at "l,he S~lla time acco:nod""tlng enou6h 

to m:..\.ke their oric;inal law suitable to ttJ.e neelis¥ of' tr..e hour 

in kee~ing with tte growth and ,?ro6ress of tt,i.e society. At t1:ie s 

sal.!l3' ti:ne the sta.bility of the broad Juristic) princ1.c>les W'us 
( 55) 

by no means sacrificed • 

.. ------
I:i 1ndu 300 iety ber3i:~n wi tl1 tb.e admixture of ,Jojula t ion ....... .. 

ulti~ately giving rise to the institutions of caste~system 

wLicb,towever, . played a very iillJortant .;.Jart in ·tLe 

administrtion of ancient rilniu i.t.~j.Wt ·both civil and 

cri:njBa,l. 

(55) 3ee Ante, S. 3. 

-" 
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Dharma. as it has been rightly S.) id by P. V .Kane, is onE; of 

those SansKrit worls thC;i.t defy all atteal.:?ts at an exaat 

rend.ering in ~ngi.ish or any otber lan5uag'9. It is a very 

elastic term like Jus, recbt and jrolt Lavil18 more tLan one 

meaning. 'VIe can distinguish at least five different senses in 

which the term is used in jOJular ~rirlance. In the first ~~ace 

it means religion which is a ca.tegory of tbeolO3Y; in Lhe 

or vice; in this sense it is a cate2,;ory of etbiJs; in the 

third place , it !ne~ns la.w wLicb is a catego;ry of' Juris Jrudence; 

in tLe fqurtl: )lace, it means justice and in tiha f'i:ftb,lace, 

it mee,ns duty. For t.he ;.iUr;}ose of juris;>ru·lence, tbe first two 

senses Can be eclsily omitted. In elucidatine; tbe relation 
'. ( 1) 

beteen Dharma, law, justice and duty Prof. B.K.';>ir~ar S6.ys 
.. 

It It is clear. tbat .Jharma 1s like lboia, tite most a';.e ins;liring .. . ' 

fact in the state's life. Daiida and Dharma. are indeed tl~e two 
•• 

faces of the ~Oli tical Janus so t.o sl,leak, - --- t;hE:l' one looil..ing 

to the failul'~SJ t~s other to the trium.Jhs or to eX,Jress the 

same thing in a different w&y.])anda is "he root of a tree 
•• 

whi~h flowers in Dharma_ The state can be reconised Jositively 

by Dharma wbicb is the ,eviienoe while Ibnda maintains its , . 
vitality from behind •••••••• Indeed from the anele of PraJa 

or Prakriti(the people of the state) Dharma. _.s duty is but 

the obverse of .JJharrna as law. 'What the state calls laws are 

recognised as duties by its members as a matter of course. 

The doct rine of duty is thus iden(. ieal with that of law 

turned inside out". The term Dharma is alearly derived from 

tbe Sanskrit root "dbri. which mexns to u)hold, to sus~a1n o~ 

---------------~ . 
(1) 'l'he Politi~al Institutions and Theories of the Iiinius. 

PP. 810 ... 1. 
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(.::!) 
to nourish. In this sense it t.o,S been used in the ~i6veda. 

'rile term Ditarma passed through several transitions of illeanin6 K~ 

and ultimately its prominent significance oame vO ue confined 

to 'tthe privile6es. duties, and oblisations of mc..n, tiis 

stanJar<i of conduct, uS a LDember of the Aryan COiD~uni ty, as a 

member of one of the oastes as a ders on in a ~a.rtic;llar 51:. ..... o e 

(3) 4 of life l
'. The aJdlicalJion of tbe term Dharma in the sense of 

_ ( _ (4) 
Asra,na can be noticed in the Ghando:3Yo~aniiad '"here it is 

said that t'-.ere are ti.'jree brc..ncLes of D •. a.r:na.--- one consi8t.inci 

of sacrifice, study -and charity. the second cons1stin2,; of 

lIUttu:Ht!l:U! Qu.steri',cies Ei:". the ttlrd consisting of Brahr.nacsryya 

accord ing to whicb an Ar,ya tss to 11 ve in th e house of his 

)reOe1t or. These different branches clearly refer to the 

different stages or AS'farns such flS ttO'3e of a householder. a 
_ _ _ (5) 

her~n1t and a Brahrnaoarin. Both Manu ani YaJns.valkya use the 

ter'll Dharma as rules for governing tbe different CLstt and 
( 7) 

sta;3es of life. According to' tte T?-ntravartika, the 

Dharmasutras are concerned .... :i th instructions for the governe.nce 

of the different Varnas and !s'raroas. Acoording to the 
.: (8) 

Com'llentaries of Medhat it ,1 on Manu, the .:;Jmri tis dlla te u_-,on 
(9) 

Dharma .:,S f1veold. Jalm1n1 a.sein defines Dharma as 

Dbarmah' 'Ci-,it is. a desir'able boal or 
• 

resul t;;'L .. t is in,li';a "ed by injunct i VG Vedic )assa,:;;es. 
, -

Ac cq.l'J ing to the 0 on:11 uc.ir<, :3e~1:::l. on 'If t •. : 3abe~ro.bhr.Js;!a on· the 
, ( Ie) , 

:Jba:rm£'. .. ;r;:~t i .,Ji.a cilt r{, Dl £ rrnaprati jna oonsist,g of ftv8 eler[J?nts-'" 

--------------~------------------------
{2} ~1gvedaI, 187. I ; Lbid. X. 92,2. 

(3) In tCR ver:,t fjr.c;i,; 8ection of bis monument;;"l w'-'rk,' ;:j~3tory 

of Dharrnasastra, II VOltI. Kane has t3iv:m encyolopaedic 

references to che different rneanin3s of tht? term j:lli.r:!U. 

2, <:':2,. Th,1 s passe. ~;e Le.s been .:lt~n'~I.ssed in the Ved~nta· 

sutra, III, 4, 18--0. 

(5) 1,2(6) 1,1,(7) P. 237.(8) Govir~jJlr~Ja on Manu II, 5; 

(9) Purvam'!m~~a: 3utra, I.L 2(10) 1,1,1. 
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Doeurnent.qry ev1dence( car1 tn.) is where st& t 3ments of witnesses 

are cons 1 te1 'IITi ~ ten in the ir own nands on a. leaf or on 

bercb bs,rk or on a striJ rind or some other ',.'ri ting :nEt. terial. 

t;if.>.,t suit, however, w •. :lich L .. o been 'le3ided by an edict fro:n 

~~ing himsel:fr is superior to all the rest according .to the 

sayi ne; what has been deci.le.l in a vili.Ea.3e J 30es into tt.e t own, I 

wi',at ;:;<,.3 been Jecijed in the to\'ID goes be:.'ore toe h:inb. what 

bas been decided by tr'e kins, though wron~.,ly decid.ed, 
L~5} 

cannot 

be tried anew. Tbe term CaritrB hvs been renjered in 

conformity wi-Ch tt.e inter.;;>r.:;tation VI!'.i0h is cOni'irmed by l.he 

renarks of Candes'vara on lJhis SLoka ••••••••• These coomentc.tors 
•• 

ex]la1n the terll CElr1tr'~ in eor...f-ormity ",ith" tbe -texl.l of 

BribaSJati "Wr~atever is pra :::tised by a man, )ro)er or imJro;er 

in accord nee with lOCHl usage is termed c;·.ritr~u. 11;e sa~e 

Br1has:~ti has most fully ex)lained, enumerateJ, subdivided. and 

illustralJed the jifferent as)ects of li;i6a~ion or Vyavahara 
(26) (;~?) 

by as '112,ny "s ten verses. .i.a.ch of -.te ter:ns Dharna., Vyavahara J 

Caritra and Ra.Jaj~; can be eX.;;Ilain2d more fully on the 

hypothesis that they re)resent different sources of law---

Ii terary, instrlJ'Uental and tnaterial- -- in the 'nodern senses 

of tbe terms. From the bove references and discussions, it 

1s abundantly clear tb~t 'the conce.Jtion of )ositive or civil 

law in tte' 'nodern sense of the terms ooe lJ ;ied a Jro'1linent 

position incbe ,Juristic s)ecul tiion of the anoient hinlu 

sages in the sba)e of Vyavar.ara--- wLich was C}ontras'Leu. Yiith 

and differentiated from ~~e more co~~reDensive body of 

reI igious .snd s acia 1 rules. In the Dbarnasutras reJres enl:' inb 

the earl iest 3mri t i e)och, the treatment of 01 vil lo.ws ::nd. 

----------------------------
dealt with posotive law eX31usively. 

(19) .3vadlianasya yatha pra..;>t ib. ,;>araJrJanasya var j janam, 
• 

Nya.yena yatra kriyate vyavaharah sa ueyate • 
• 

( .2.() ) Dharwas~strartbas' asroktah sis~a3aradilaksanPh. ... . . . • 
Chalena. !3a vya,}e'l.o yo vyavaharah sa ucyate • 

• 

• 
uri..;>i jn .. ya, Oa tUS,J:;:a 

• (21) .. Dhar.'lle~ Vya.vabarena 
• 

caritrena 

vyavah~~QYamuttarah purva s§dhaka~ • 

{22} .11, 13, {:J3} 3ha:nshastri t KautilY~'S Arth8..sas~ra, P.185; 
• 

I 
1 
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ani reli!~ious;:,nd sociiil laws ';Yt sx. not differentiateJ in any 

iTJ&rked ae:;r~e ,.8 the 11'ttle civil If~w t.:..6.t is 'Joma hcross tt. ::rein 

- - . , is scattered all over r.he Dharmasutras; but Manu :~nd YaJnavalkya 

aillong wi til otters of the ea.rl ier DhEJ.rt£las I astra e.:.Jocb levoted 

SR~:xxt separate ehn]LerSOn Vyavoa.~"a:ra in their discussions 

wt-ieh, as it has already been noticei, were r8tLller all-

CO:1l f re:ensive de ling ilith c:~ll the conceivable as.)ec"Ws of tt:e 

Hindu life; but ',;;i tb the later 3 inrl ti 'ilTi terssuah as Nara.da 
" 

,and Br1b,as.;>ati tbeJulllination of the Jrocess of differentiation 

took }laae ~he~e it is seen tt t they devoted their ~ntire works 

,to the Sge91)lation' of L.ihe nature ahda)~JJ,.ic[,tipn of Hindu 
, { 28 } .. ~ .. ~ 4, t& ~ ~ ~:.. ... ~,....,:....s- ".~,.. • ,~...-.. 

.9qsitive la.w, Narada. to ·.Dbarrna---"Vyavat:aro hi balavan 

dbar~a-' en\~vahiyat.:!e. It Though or1;:,in8.11y listiu6uisLed nJ Ul-&i ... 
)~. "e.'l 

ma,tely excl us i vely sepaA ed from Dta,rma.rel i6ion, -L,i"je iJo.;Ji ti ve 
" 

lWN of tbe 3mrir,1s, could not absolutely get rid of tile reli.::.ious 

inf'luence 8:ven in its actual adminis1Jr.: 1Iion to the i.1.inJu society. 

Of' oourse, SOUle more rational ele.:nen"ts were introduced in tre ~1D 
-

more re'3ent S,nrit1s; buteyen in tbem also the relioious element 

diJ not entirely ',die ]IJ out. In ttis ~onne~tion itnust r.l8.ve to 

be re'ne,:nbered 'Ghat tbe two institutj?ns of' cs:te( V ,.rna) 6:nd 
• 

A~rarna(different sta69s of life} J~~yed the most imdort~nt ~art 

in the moulding&nd. develop!nent of Hindu society_ As u. matter 

of faat, the w!'Jole OfinJU Drmrma. c me to 1:;e known as the' "Var~SI 
.•. . _.(;;3.9) 

ratnadharrn. 1t ie. t the relibion ot .. 1efly based on V6.rna and Asrama • 
• 

As between tbese two a6;o in Vr,rna or caste exerted by far the 
• -. grea,ter influence. The reesor,s ·(iere· not far to seek. Asram 

concerned the attainment:.nJ (levelopment o.f' an 1.ndivhi.u~l in 

his )ri vate 1 ife. Thus wbetber Co.. [,j},q,n woulJ. stuly the Vedas or 

K.P. Jays.wal, Man~-nd. YajnaValkya pP. 7.i;-30; N .N. ~w 

Anai3nt Hinau polity, PP. 122-~3; Mayne,(lD th Zd~ PP.7~9, 

Smriticand.rika,( .3hankarram Sh~striJ PP. 149,154). 

(d4) Sacred :Book of, ",h~ .c.o.st, Vol. XXXIII, P. 7. 

(25) The dii'i'erentx kinds o:f courts a.nd tlleir §c..J<.I. tions ;i)1 t h 

s~Ledu;Led. a.'}Jell~te .Jowers t~ave been described in der.ails 

by Narala. in .his 1n~rolua~jon{Verse No: 7}. 
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the nature of Dtarma, its def~nition a.nl aut,tor1ty, its 

sa.crjfic'?rS~·T_:j otl ~rs; tbe first two of tr~e".e are explained by 1 

tb~ sutra referred to above End the remaining three are 
. ( 11) . . _ 

~xJ..:...nine-Cl in d'?t.:Jil iJ~ tLe remaining sect1:m.Tbus Vl~.!.6"t ::)LE,rma 

is and what 1s .e,uttor1ty is a.re the two questions tba.t ba.ve. 

been answered by the Sutra referred to abov'~-- - onG bJ' 0X.;))"'8:38 
. . (12). _' 

st_ tellent enli tbe otter :'y ill.)ljcati')n. The ter!Il "Codana lt '. 

generally means the Vedic injunctions. Hence' trie Bha~yakara 

sa.ys It C odaneti Eri:i~ly6:h j~:, '!j',;,r-::·]:;:c.m vacanaae;t;:1t But here 
• • • 

it meEns the entj re Vedas including the Velie injunct ions. ';;0 

the aompound Co1analak-sapa met'.ns tb:lt wLj ct ~'IIXXi!Xs:i0l'l .!.-'cssessc;s 
• • 

. Godr;,r .. & as authority. The word lIa.rthat" a6a.in has to be derived 

as "artbye.te. anena."--" that by which some Jesired ob.;ect. or· 

reSUlt is obtained. Hence the total sense is that Dharma is that 

. whi~~. is conveyed by the Vedas as the c;.:;.use of a des ired frul t--

It Vedabodhi tas t reyahsadb,8.nateko Dharmah. It Hindu L:- w is e;enerally 
• • . ,-

mRS believed to have been derived mainly from the DharlD8S8stras 

wt i~L erR E:.gain SUil.?osed ,,0 liave been ..;;receded by ahd elaborated 
. l13} . 

,from the-Bharmasutras. The Dharma sutras are one of l:.he therehold 
. _ (14) _ 
subJi vis ions of' the K:.l d""sutra.· (rhe other c,wo ty Jes of Sut.ras 

are· the .~ sutra. and the Grihy.:;,Sutr~. aae. "ihe ~1k;'-e8;"'61"a.. 

The Sf raute,sutra 

by a man bea;inning fro!!!. his bj rth U..l. to 1" .. is death. '.rhe third 

type of SUtra is the .JharObsutra which pirof'esses to be 

treaties on law. But strict..i...:,' s*J€a,hing t.llthe di:ffEr(?r~t ~dnd 

01 $t;tre.s are mixed 11 terb,t· ;rejeal i!l8 vii th rituals, d.omestic 

duties and moral or 1eg.:(1 conduot with this charao'[,eristic 

(11) This Bhasya passaoe Las been dii'ferently interJeted by 

different commentators. D-ne of the inter~retat1Qns 

ts t~~8.t Jod&,rJ: c..lOLc: js tile authority on Dharrna.--- II 

Oodana Pramapnameva • 
• 

(12) To this ~ffeot the Vartika runs as fOllows; 
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feature 'C. ,t '1yr.atever 1awL}ositive .La.w) is '(;0 be foun.1 only 

in tbe Di·flrma sut.rcts - WLere I;.I.lso tbe _.,Iorl,. ion cce llJ:lieJ by 
.' 

law is not very C onsiderE< hie. Ret:)ar.:.ling t.tle naljure of' 

J)llar~c;sutrc,s anj their relation with othel brancnes of 
( 15) 

1i terEut'lre tbe observaTions of Mayne are very elilciduLlng. 

Fr.orn tee above discussion regari:il1S tice l).bt.!lre· and lJ.r!lS~"i: 

origin of the DtarmasutraS 
1- . 

and tbe Dharmasr-,3tras, a.nd tbe 

meaning of tra8 t9rm Dharma u.seJt.bero.,j,n it 1s 4ui"Le Cle6..r 'L.L~t 

publio law in the modern sense of' tr.e terms. D.:.sr.na Wf;.S a term 

with a rouch· wiler connota.t ion inc1ulinS rel~;::.ibus '. soclc.:..l, . 

mor':'hlJ~G 'Jestio and ot{,er re6Ulations .inciudinc;iesal rules 

a.s Vlell. A~ a ruatter of fact, -chis term Wf;.S used. in the alOS'C, 

com)retensive sens~ to cover and re':;l.{la.te t~.'] (L)nduc;t of an 

Arya or a lUniu from all )oints of' viaw. It is for ~{ds re&.son 

dclt in tc~ 3:nrit1 1iter:.t'J.re 'ae· finJ more of sOCial ani. :(e..Li6iou~ 

than of .Jure1J7 le.,;.,l' l!Ibtters. 'It>? word which ac";:.ual.lY s'cool 

~or positive law in the smriti literature is ~~e worJ 

Vyavahara·. In' th.~ 3mri tic c.~~G, ... ters on Vya.vaf.ara t!ave been 

dlfferentiatel fr:)m the other eL.a~ters on 2raya!c i tt.a.. aCE,rs. 

rel i,3ious and soc ial' law. fThe Smri ti w-ri ters knew tbe 

distinctions ber'deen VyavaLarb. or the .. l~w 'bLe breacl: of dhicl1 X' 

wes to re6~it in a. judie ia.l ;"Jro3ee.:iing and the law or Dharma 

in th-? widest sense of the term. yaJ~valkya lo."ys down 'Li.1at 

a violc. .. .ton of the rule ofl~iw or of anes vs.b.Lisli.eJ usac,e 
( 16)_ 

resu1 ts in one of tl e breacbes of ll:Zw. Nara.:ia eXj..LCJ. ins 't.La. t 

the practice of luty ~Ja."in2i died out '"' 'nonG :;l&n .. ind, E;,c~tions 

of' law (Vyavahara) have b en introduced anJ tbe Kin6 ha.3 been 

( 13) 

----------------~------------------------~---~ 
ItDva.ya.mekena. 3utre;iu s'rutya.rthabhyam nirulIya-c:.e 

Svaru,?eapih i tasy okte ,9ra:na.na.rn ka -c:.t~ya t e<::.rtha tab. ~ 
• • 

1-. 
It is not always correct to s,-,-y tr~at Dnarmasal,.r_~s are 

invarta.bJ.y 'b.,sed on tbe D!.arrnasutras. 

( 14) Kal.9a is one of the s 1 x Ve1an6as. Vide 1iacdonc,..11~} 1 iUstory 
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( 17) 
ap~ot!ltI31 to ,J.e~ j de tLern as he tas an autiJori ty t. a .;unist. 

T~' e an'3 ient Hindu Jurists c:;enera11y d.ist inguished between 

·the rUles re_a t ing to relj.gious and tDor_l observ,,-!lces (E:car; 

and praya~citta) on th' one h nj and t~ose relating to dositive 
_ (19) 

law{ VyavaharnQ on t;'lejtr:..er • 

.8. VYJJ. A.f-JARA: . i t~.lli:nit].iL..!ill4~..t..21j~ i oflj 

Tbe term Vyavatara Las been useJ. j n tJ~e 3:nri tis bnJ. "Cbe 

c om:nentaries in the S'3Dse of civil 1. "" ]osi t i ve law, legal 

procedllre, litisatio~ or dispute. TJ:.ls l-hl"ta, b.S G,1l;JteJ in 

trie 3'Tlri tican:jrika, defines Vy<.~.va.~.:ra a.s that 'whereby the 

recovery of one t s ovm wel th and the avoi'l;.~nce of doing trJ.e 

d1ilt ies ,ge:3Ul iar to anoti:er aaste or ;.;l~ .. ss i:..&.r;:: effec'Le.i in 

course of la.w.· Aj in ace-arline; to Har1ta i.il::n:t Ju.J.1cial 

~Jroceejing is .)roper wl.icb is based on 'Lte Driar .il~astrL..s, bnd. 

tl:8 Art':i0.;~f.:s:tra wLicb is in' kee}in=.l ',ii ttl t .. ~.e '.lS~ _es of 
C~O) 

res2ectable ~ersons :nJ r,hl:Jti is free from fraud. He ais 0 
(~l) 

like Narada and Kaut ilya enume.rb. tes t e fOolr jj f:f'1:c~nt ~s.!e0ts 
. . (44) 

of liti6ation. iiccordjn.:;:·~o. ErL.a.s .. .J8.ti a.lso t.tere . re fonr 

d.ifferent xinds of la.ws tr.&t are to be a.dllinistered by -.... he 

king in the decision of' D.. case. T.;·e :four (:.Sdec"Cs of Vyava11ara 
(.;:;3) 

r:aV3 been djff'3r'ently inter)rete·l by t,he _liffe.rent aut~.orities. 
( .. A) 

In eluci~atin6 ·the relev nt verses of Narcda Dr. Jolly :1.1iJ.K8S 

one we,y ; nWhen botb ;,.arties adLere strictly to truth in t,beir 

statements. there is virtue or Justice cl~6.rly enouGh, JuJi3ial 

;>rocedure ,'wri tten )roof L1.Ud. U ,royal edict be ine; '.Jui te unneC6sso.r~ 

in that case. When ei t'}"!er of tbe t'i'O ':'Jarties is susy~cted to nave 

:na.Je a fals'3 stat.ement, judi~ ial ~rocedure bas to be J resorted 

to w~ich de)ends on the evidence given by wi~nesses. 

OF 3snskrit Liter2tl.re F • .G45, 262. 

(15) Hindu Law and usa.:,)e( lutt ~J..) 2.21. 

(16) yaj:ii~va.lkya II, 5.(17), Nal'a"lc" 3',oTed Book of the 

.u;~ .. st Series I Vol. XXXIII P. 5. 

(18) Yajnavalkya Smriti was arr;:"n;:5edin 3 Ctla ... iters. to wit, 

acara., Vyavahara and P:aYF.~citta, Nar&.da and Briha.sdati 
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enter into married 1 i1'e- -- -'-.f.tese were ques [,ions which 

concerneJ. more tl'!e inJ1 vidual loli&.n th; soc ietyor whe kino 
-, 

0r th€ s t.ate. :30 far as Asr.s.:na was concerned, the duty of 

the kin.;; was }err.a.,)s only indirect in the sense tbat anybody 

inalinedt.o observe the different stabes ml)st not be elJ.:Qwed 

to be disturbed by any otber indivilual or force. A much 

greater responsibility was,' however J enJoined on trl·~king ..... 

to observe "Q:he different ristts and liabilities of .!tersons 

belonging to the dif'fernt aastes. In tne Dh.arlIl&'s' as ('ras 

dea.line; with the Vyavahara ;lOrtions we scarcely find any 

-" reference to the Asra:nafl but suah references ,.bounJ. so far 

as the question of c:.;,ste is concerned. An ana.lo~ :nay be dra.wn 

on ttis ·.;ointbetween A tram and Varll(J. on the one hand and 
• 

01 viI and criminal la.w on .the other regar1i!ltS the share or 

extent of res_J,Ons i.b1ii ty on tee .) .rt of "11£ the state. A kin6 

or a .state coulJ. afford to _Jay fess heed to civil wrongs hbich 

would injure only, the sub jects per se; but it woUld not be 

. .;?ossible for a kin.::;, or state to i6I1ore or overJ,y)k the cri:nes 

·which· wouli uIti~tely affect the very s~ate itself. From the 

. --standp:>int of 1ihe king, therefore, Asrama was of les.3er 
. _ ~ (SJ) X 

lmportance of the two, viz., Asrama a.nJ Va.rna. Thl~ philoso.}t!y 
• 

----------------------
(:d6) Br1haspat1 II, 18-27; .;)aol'ed Eooko"f tlle ":;:;a.st, Vol. 

XXXIIIPP. 285. 

(.8?) The r 31ative su.;?~riori ty of tile different Vye.v~Lara:s 

padas have been e.{u~lly insisted. on by all l .. he ancient 

Hindu jurists 6ivine; t.he Ligbesta'uthority to th~ .... in6. 

(J.8) 'Ll_ere were clearly ,-,wo e}ochs in(..he ids l"ory of tLe 

.Drwr:n:·.b~stras. Th? ef1rIier epoob was ~inly represented 

by Manu .and. y~ jne.valhYa. wheree.s the later e)och was 

represented rnaJ.- nly by Nb'rada &nd Bribas2ati. n.e 
differentiation was based on the more develoJed arid 

~are .!.,Jerf'o.c.teq. juri d teal thougtts of the later legal 

philOS 0.9hers. 

(29) AC11orJ.1rl5 to tbe rrantravart1ks. the D.barmasutras are 

r10ncerned with 111parting instruc Gian on the Dharma of 

and As' r~ma- -- Sarvadharmas1it ranam. varnE.S' rfHnadh 
• • 
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. .: 

of c~ste restrioti~ had a very i:flport,G.nt bearing on ancient 

Hln:iu Law--- both civil and criminal. In fact, there was 

tardly any to,9io v"ibict was not influenoed by the consid,er.::tion 
(31) {32} 

of' tbe caste. Thu.s gotra, a.do}tion alarriabe I determinE:ti on of 

tJ e'"<ro6unt of interest, realisati0H of debts, infliotion of 
( 33) 

)unlshment for crilles, distribution of tre,'s llretrove, veracity 
(74) . (35) 

of' witnesses, a.:,);Joint,'!!ent of j1.tdjes, infitction of ca~)ital 

)UniSr'l1ent, ap;>lication of' tl'e ordeals-- .. not to !lJulti~)ly 

quest jon 0:'" cc.ste in hinlu L;a.w. In tlie Jarmof Indian 

civilis '.:;ion tbe .ilff~renr:~e of :}hstes SC'E<)S ,,0 i.a.ve beal. Ull/:,.ncrm 

ani it wa.s iI:i.'Gro.l!.,;c;sd ~nd stereotyped :a-rt ific ially in 8, later 
. '. ( 36) 

stage. In the R'gveda it bas only on~e been mention~d that • 
there were four 13<: stes ena tt _ t tLe '11 :rf\?rpr.t de s t es mx~ix 

orj ~inated from.;.e ,J.ifferent limbs of Purusa who hs.d one 
",~1A~~~ • 

thousand i'eet .... and so forth. The enu:neration of the four 

Tal i ·:;i QUS ;n:i 39cnlar--- is oome across only once in tbe RigveJa • , . 

and that also in the Purusa hymn of the tenth lliandala which 
• , . 

i::: (~v1te natural tlat in subse'1.uent periods along with the 

growth of' several other artificial social restrictions ~s.ste 

sys"tem 8.1so beeE'me 6, d3e~-rooteJ instit'_:""1onitl tile ~:indu 

~. LJ1 ~'.'. n;J 1-'1 '1: •• 
....- .-...... 

The ancient Hindu .I#w is s;-id to be of divine or religious 

origin. This origin must be sought in the earliest conce~~ion 

of ~ita eEl we find in the R1S',T{:~da. a~cor:,ino to 'wvhiab tLe S.: ·,es 
(37) -

concC'i veJ tl'"!e n,·t:'n= 1 .:,-l~ enomena. .:;.5 Gods and invoked them as 

------------------------
VanBstramadh~rmo~JUdestitvat, P. 237 

• 
(20) The sases &].)roucted Manu for im;>arting instruation on 

. 
Dbarmas or rules of tbe different castes and As'ramas. 

- ~ (31) The twice-boren classes alone have got.r6.S; the S' udras sa.id 

to Lave no gotra. of their ovm. They follow tl"J.at ::;otri..;. of 
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as such. Tbey t:.lso noti'3e,1 en oT',~er, uniformity and reoularity 

existing in nature. Varuna. was the presiding deity of ~his Rita 
• • 

or order. For tl'~eir ovm IJoni;lct .·lso the Rtgvedic .)oe~s . -
conc~e i veJ. t, e:.t SOUle orders and rules were imjlsnt 3d by God. 

Any transgress10n thereof was to be )Unished by Varuna .a~~8E 
• 

t r.rolA~b tie infl iot1on of the di~ease Jro)sy. 'ltas says 
( 38) 

Maodonell "While Indra is the great warrior, Varuna is the 
• 

gre t upholder of )tysical :c·nlilQr&.l orJer(Fita). The hymns 
• 

addr~ssed to _;im are more ethical and devout in tone than any 

others. They form the most exalted portion of the Veda often 

rese:'ll1 in:3 in oLa ~ :'loter tl,e Hebrov.' Psalms. The peaoeful sway 

of Va.runa is expla.ined by h-is connec-Cion with the regularity 
• 

reCU:ine:; in celestial Jhonomena, the course of' beavenly 

bodies seen in the sky ••••• by the la.w of Vu.rI.1Ba heaven and 
• 

earth are held apart. He ~dethe [Jolden ~wing(tbe sua} to 

shine in heaven. He hBs 'D0de a. ville j8,th :'or -·,be sun. 'l'he 

wind wbich resounds tbro:J.;.;h ','be air is V_,runa's breath. By 
• 

his ordinaces, the moon shining brightly moves at night and the 

stars Jlaced '.1,9 on t..i3h (: re .seen st night but disap:?ear a. t 

day. He causes the rivers to flOW; they stream unceasingly 

---------------------------------------------------------------
#feir prece/cor. 

(32) AccorJing to Narada,a Brahmin may marry three wives of 

different castes in the direct orier of th9 C~.St.8; ~,na 

S0 L 3'udra woman is llowed to tvke a husband from 

any of the tbree h16her castes. Nli:'rada a...;>;>roves 

Anulorna marriage but is silent a.bout ?re:bilo·fi9. marri ade. 

(Narada II, 5). 

Accoriing to M nu, a S'udra woman cannot be tbe first 

wife of a twic03-boY'm (!li.~nl::.e ulso clisClourae;es a Brahmin's 

marr1age with a SfuJra woman. as a Brahmin sinks La hell 

thereby. (Manu III. 12 14). 

(33) Acc0r~1.ing to Narada t a S'udra insul t1ng a member t.Ylice

born class J with gross invective shall have his tongue 

out out, on aCC01.lnt of t.is low ori6in; if he refers to 

tteir c~ste or na~e by way of indicating contem)t. an 
J-

iron-rod ten fingers long s~cll be tbrust red-hot in to ·.is 
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--
aa'Jor.l.1.nS to biS ordinances. By his 

OOCUl t .... )O\l'!er tr~e rivers 
swiftly pouring into the oaeando not f'l 

1 1 1 t. ,;1 th wa t.er ••••••• 
Varuna's omniscien~f' is 

• tt~e flight 
of' birds in -Che sky, t~,0 jutt· ot 1:. . . 

- J S nps in the ooean, the course 
I 

of the fertravellin.:; wind.he be.,rlola.'i; all the secret tt .. ings "trJ",t 

I.five . been or sL&ll be Jene. Be V\1 tness es roan's trutb and f 
. . I . 

falsehood. No area ture ae.n even Wi.nk wi tbout billl. As a mora.l 

governor, Varuna stands far above any ottler deity. His wrc:th . 
• 

:fs roused by sin, which is "the infringement of' his ordinances, 
( 39) 

Rna wrich is severely .?'.tnisted. The fetters yJitt. u[,ich t ... c bintls 

s1r.rnersare often llentioned. Po disyHler J t.ater end .:.lUnisf"er of 

falsehood, he· is grc:..3ious to the flenitent. He releases:nen not 

~--~--. --- ... -----------
mouth( Narada I XV, XVI, 22-j? Manu VI II. 267-2. 'i() • 

(34) Manu VIII, qo, 123; Narada j I. 199. Br:l.t:es.}ati, however, 

does not mo.ke any Jis:Jri:iljnati'on of caste wi tll reference 

to • a wltness( VII,22). 

(35) According to Manu, a Brar.min who snbsis.'ts only by tue 

ni:.~:1e ')'f' : iB'X caste or who merely co:..lls hi llself i.;I. Brc£-1lin. 

though his ori:;in is uncertain, ma.y <it the kinG' 3 pleas'lre 

interprett!:e law to bim.but nev-er a. ;3tudr&(oianu, VIII. 
I 

20 ... 21) • 

(.36) ~.tt;veda X. 90. 

(37) In the ~igveda, there Vias 1 i ttle or no sco,.Je for elaborate 

ritua.lism or )ri-esth"JoJ.. (T.ods. 'i~'ere ··)ft::-;r! jrlvoK.~d dire!~t 

and their bl<::ssine;s solicited ¥lith')ut.c..ny elabprate 

sa:Jreraot;-l r1 tesor oeremonies w):. i·Jh '.ere conee i vel f:.nl 

;:levelo,Jed only in the la.ter e.JocLs. 

(~13) History of 3,-J.nskrlt ~iterature, PP. 75-76. 

(39) In the .story of 3hunas.be,)a, ih" the. Ai tc,-reya. Brah.ma.na 

(III. 7 ) we finct.· ttf t'tb~ kinsHarist cbc:ndr.ft· Vil:J.S 

J.unished by V~'runa. with the infliction oi'jro..?sy on 
• 

account of' r·is non-fllfiLl!ent o-f' contr:.,·.:t ·:;0 s~erif'ic·e 

his O'lffi son. Dlt1~·Db:Gely.'lith tne .:?rayer of 3bunasha.;a 

the king recovered. 

Dhaka University Institutional Repository



only f' ~JD' tbe s ina Vibi 'Jb ttsy th~rnsel ves ,oomm1:t but _alao from 

tLQf38 ("':Q'?I''11 "':t~a by ttt!i1r fathers. He s~res tr~e SU,.;J,-Jliant who 

~a.ily trans~;resses his l'ciyvs and is 6I',jcious to,t.hose who have 

broken his orclina.nces b'.' ttoU3l"ltlessbess. T'llere j s inf'~ct no 

by~n to Varuna ill wtic.h the' iJrayer for .for2)iveness, of e;uilt 
• 

does not occur,". On the analogy of tLis morc..l sov~riJ"ty of' 

. V~runa wa:;; la.ter on c oncei v·ed. tbe earTob:ly sovereignty of tr;e 
• 

of the king who was entruste.d with the :!W,iI).ten ... ,;lcs :d" }.a,I.:..nd 

order in the' SOCiety. Dandt:. \.vc.,s t,o be exercised by the King • . _. 
.. ~ i 

But~ewas 'equally subject to )unisbment in Cbse of trans6ress~o~ 

It was tbus be1i~v8d ti.[:.t LIii1:iu La 1,\'W~S of divine ori;;in 

b inJillg the !ring. Lnd tbe .sub jects a1 ike. rrhe' kir.g and the 

Brat~ins on the contrary, were to be .cJunisbed more },~avilY than 

ot}";er ordinarJ.Y ofl"e.'ers on F ccount of their more eXE:t.1 ted 
{ i.~J 

politil);:l,l and social position.r-Not to s,geak of tl:e kin.;...s alone, 
( 41) 

tbeJudges .. alsoac·c orq.ing to ancient Hindu lew could not 60-

. 

unpunished on a~(}ount of w&nton .and neGligent juJ3!!!ents~. if a.ny. 
; 

Thus the kin3,s end the judbes also. ',fere not above the law ;c.n.lAO, 

suc~ tL~'y couLl not cla.im any immunity from the o)eration of the 
.~ ~ fi,... . . . 

A oountry. The do.,trine of tr.e" rUle of lawn was tr~us recJ6P-ise1 . 
.c 

in it~~ost ~er;ect a}Jlication. 

The moral sow~rei ;::;nty of V;:,runa and hiS. na.ture to.Junish 
• 

the: sinners snd off.en:.iers. re'ferred to above t cen be noti(fed 

pre-e:ninently eyen in tbe-:iifferent Dha.rmmsutraS end 

Dharme..s' ;7.straSalmost invariably. Thus' ix. Man]l says, that 

he Wf; 0 gives false evidence is firmly' bound by \,he fetters of 

Varuna ani 'beco~es 1"::e1)le58 .. for one tJ.undred· ex istenoes; but 
• 

false evidence llie;ht be given by a witness only for sa. vin6 
~ 

ttle liTe of a :nan be he a Brahmin, Ksatr1ya, Vo.is' ya' or a 3udra • .. 
. ------ --------------------------------------~ 

(Ae} Introluction by Jr.3.K. Aiyangarto t1ii.inJ.u i\iministr~tive 

Inst i t'Jtions by V.R.R. Dikst.itar PP. 3~- 33. 3e e (;1,1 so ViSUll 
• • 

III, 70; Kautilyc'.S ArthEt.s'~~stra I, 29~ . . 
(41). :n·.N. L;::w, Studies In AnCient H.indu Pol i ty---C'. 135. 

1'h:>'..!,·gh it is not ·quite olear who trieJ. the juJ.ses for 

thei r 'Disconduct still there bore socpe in.iicat·ions to 
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But inth~t ~~se ilso t the witnes~ h~a tp offer clarified butter' 

. to tbe fjre prc·ying to Varuna for '1ntyjng. ·bis fetter3. Aoe in 
• 

Yianu says tr.E, t Varl1na is the lorJ of J1loishrn?nt for the .holds 
.• (42) _ . 

sceJtre evep mter kings. Narada also says tL~t a witness who 

,wavers in giving eVidence is s,:ure to be fettere'd with a 
( 43) 

thoTJsand boAnds f'rorn the chain of Varuna These re~erences go . , 
• 

to show tr.at· the origin of' the Hindu conce~tion of law must be'l~ 

traced to Var~ar s \iita.. 

In the 'story of st una1epa in the Ai tareya Brahmana 
• 

(Cha,pter III, Book II), we finl tL<.;.t on~ King furis' canjra is 

.?raying to V_rlJna to be blessed. ','r1 th the 61ft of a son 'iihom 
• 

wben t5ivento l:1i'O, bi! .)roru1se{'j to sEcrifice to the selfEiu.tle 

diety V"'-runa. The v/is.lom of tpis Jrf~yerl .of ()ourse, c~n r.brj,ly .. 
• 

be a»)reciaced. Tte kint :)eri"!s.Js out of blind affec'tion is 

.?rayin3 for a. ·son and a.t the S::.l1e breath pe is )rollisins to the 

Go.1 to sa'3rifjce the very son to be obtained. If' t.e hc~S sot to 

sc:1rifjce the son to the God, what t1: .. en 1s the utility of being 

given the sonet all? And from the subs .'quent conduct of the 

king furis' candra, "iie finj: ttwt he was too .affcJtionct.e to 

s,-:.crifice bis own sDn, . s he .. Jut off~ tbe sacrif13e' of :.i5 son 

from d?y to lay. It is really very interestin2i "(;0 not~ hOVl the 

king Haris'candra ·deferred tpe·sacrifice of hia son: 

After tbe birtbof the son. V:irunaco:nes to "the ~in5 :·nd 
• 

sa.yS, riA son is born unto YOu; s::;.'3'rifi:3e hill unto me. 1I 

Haris' c;an.ira re,)lies, irA creature 1s not fit> for s~,crifice 

within ten jays from its bi:b-tb for the Jeriod of th~ first ten 

days .i3 i1])u.re. Tberefore l:::t ten:14YslO pass". Varuna ,;;;..ys, 
• 

rI ------. ----------~------
show tr:at tbe kinc.:~ or Lis ass oeiated Jud .. es t:;ried. them. 

(42) Manu VIII. 32, 106, IX, 244. 

(47) Narada 1.204; see also IIGauta.ma,XXV, 7 9. A)astc:..aba 1,9,26, 

7; Baulhaya.ria, IV, 3; Kz.utilya., IV, 13 • 
• 
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".!.Jet it be 50. 11 

After ten jays Va.runa s3ain J o::nes to Haris' candra and. 
• 

says I II Ten d·ays have ,Jassed; now s2.crifice your .SOml! unto me". 

Hs.ris'canJra says, "A creature is to be sacrifice only when its 

teeth ha.ve come out; therefore wait till his teet.h a,9dear". 

Varllna goes· away by saying, "l.et it be solt t! 
• 

Then after the cominG out of the teeth of the 'Child, 

Va runs. again comeS to ti-.e king Haris' IJandra end says, "NoV{ 
• 

. tte teeth of YO'J.T son ba,ve come o\lt; sacrifice him lln'Co me ll • 

But Ihris' o?ndre, -says, II A ere :-,ture is to be sacrifioed vlhen its 

teeth fell". T~is time also Varuna goes away by SByino, "Let it 
• 

be solt. Wten .the teeth of the son fell, V' !'una ·a4.:~.in 3ddears . 
• 

and says, .. His teeth have noVi fallen, sacrifice bim unto :ne n • 

Haris'. candra r'O!}l ies, It A crea.ture bee omes fit for s _ crt fice 

when 'his teeth 8 . .9pear for the second time. Please wait till 

bis teeth corne out for the .seoondl!: time". Varuna dis~Pflears tbis 
• 

time also s8.;rift'3 saying, "Let it be so"_ 

When the teeth of' the son asain a __ me out for the second 

time, Varuna appears before the kingz and says, n'rhe teeth of 
• 

your son have come out for tbe seconJ time;nowsa.arifice hiro 

unto me" _ furis'candra. again says, itA Kshatriya is fit for 

sacrifioe only when he becomes Ca}able of bearin6 arns l' • This 

time also Varuna disappea.rs saying, If Let it be SO·I • 

• 

What haJpens after this is to the utter disappointment 

of Varuna- When the boy became :fit for bearing ar~IlS t he ·'wvas 
• 

called by his father after a demand for him was mde again by 

the God Varuna. But at this time, trle son :30es out to the 
• 

forest saying that he would not allow himself to be saerifi~ed. 

Apparentiy for this breaoh of ~romise, Varuna inflicted 
• 

the dise~se of dropsy on tDe king ~xxi.'x Baristcandra as 

fetters and dro)sy were tbe two instruments of Vs,r1IDa's - . 
punishment. Beins thus afflicted, the king prayed to the God 

Varuna to a!Jcept another hu:na.n s _orifice as the substitute 
• 

for his son. To this Varuna agreed. S'unaseJa was the second 
• 

son of a )oor and greedy Brah'uin v,ho sold him for some ::Doney. 

At tbe time of the actual 3b.cr1fice J no body was coming f'orwarJ 
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to kill the boy for the God. 'l'Len the father of 3' unas'eJa was 

~ again Jr:. i-1 aJji tionally for tte actua.l butchering of bis own 

son. It is said that when 51 unas€}a w~s tied to the sacrificial 

stake for sl3.crifii3e. he be 3an to yray to :i"aruna for his 1 if'e , 
:<;s . he vias b8trayed by his own father for the interest of' the king 

·of the realm. To w[,om els'3could he submit his )rayers for help .• 
and rescue~ After all t~e God Ver'lna. W.S :noved by the .?rayers 

s)ared . • 
and s]!atJlli the life of S· unase;;a. The kino also recovered from 

the disease dro.)sy. Tb j s boy tben a.;;reed to be ado,Qtecl. by the 

sage VisvaJmitra. 

The s1gnifac,',nce of the .promise ofsacrific1ng the very 

boy to be obt~ined by bari penunees 2nd severe austerities O&:'Il 

be easjly understaod by tbat s.~otion of tl;-l' Hindu po)ulation 

Which is influenced by the Jo.?ular su)erstition that the 

2;;>pearance of a :nar: without a son is iU-aUs.91cious to look at 

so much so that a Jerson S9?jng 'Lhe faoe of such a sonless man 

in .tte morning is a.fraid that be would not be a.ble to _Jr03Ure 

his -neal for tha.t day. 

cbar!~cterised tbe ill.)ort:!E.ce of a son thus: by the bii?th of a 

son, a father ;)sys hiS debts to his forefatLers nd ber~o::n$3 
• 

ir.JctJorta,l; tbe ,;Ileasure of havin3 s son issi'nJly 1noom;>arb.ble: 

in the son the father's self is.born andit·is·thc:!·'Son :t~~i;li~ 

higtest heaven, though daughters oallse nothing but misery • 

. tt~eliff·er!.3nt ~netbo.cls eif .st.l1~yill0 JUI'isjruJence .. s tbey are 

conceived 'l:oo-lay by tbe .I.:.our:dean anJ~e America.n Jurists ~,.,n be 

. tty, J; .... .i.:i ;i')l~J :·s'-sb:·...!custom and. co'tll.na.nd of l:ihe Sovereisn 

pla.yed theirJEiorts in tbe suocess:i.vs e~oci?s be6il1nilll~ i'ro.;u· 'L.~'~ 
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or the S-cate as enunciated by Austin. hO..Llanlo,nJ. tile Neo-
( 44) 

Austin1a.ns. '~n~e tenlency ortt.e ~Ottl lJem;'·TY Jurist.ic l.holJ~.It 

isx tovlards 80310J.ObJ J c01l3prebenJing ·Ghe whole orsc.-nic 6rO"hth 

of tt.ehu.-nan socie ... y. Roscoe I?ound ia his s!I.lf111 but :.uost 

pregnant tretlti38 ili;:l,S 3J ''Tt:.riseG. tte different stac56S of 
( 45) 

,ieVelQ~m::mt 'Of ·tLe Juristio spe~mla.tion in a masterly ·way. 

Butall tbese eJbchs are to be seen in the Hls~ory of the 

Hindu le6~l Jhiloso .. ,my. '.'2Lus one of 1..he tuodern e:uinent ~.dndu 

jur:lsts l'igl'ltly observes. II hindu juristic theories L~j in fa..ct 

JasseJ. throu::ih aLnost a.ll tt.e .)hb.ses which ch[~.re.ct 0rised t_ e 

va.r·ious st&.g33 of t. e juristic History of .:..:..Ul':J/e e:.nd Angio-

America since the dawn of civi~is~tion and moreover :ad re ched 

in its most deve..LoJedf'orm a synt:,esis ',!ioicL ~I:.s nat 'yet, been 
(46) 

attained in the Ulo..iern 'Norlin.. {.Phe sa.me jurist fl1.rtl.er observes 

(44) In rejG.r .due,; .ia.wS: GLG:L~.e '(: o::1UJc.:.nJs of l:.1:te sovere i.~nr 

t 0 tl,.·~''3 sl,.lb ,Jects J A ust in 6&.ve ()ounteni'-huce to ttJe inf'erence 

th"t law is tbe arb1 trary crea.tion .of tue ruler. Bl.lt this 

cotn'DElnd not of tLe ruler but of the state e:nbrc.cin3 hotb tne 

(45) liThe ~re~ks ";>l)"\:, a theore·c1ci.J,1 morol f'ounJfl.tion unler law 

by the doctrine of nG:tural rigbts. Jl'i~e Ro:na.n jJ.risT.s ffii.lae 

natural right int 0 nuturlil 1:3W (;end S :)~..;.,t 'Lo discover t.he. 

content of thj s nat ill"';;:.l: law a.nd to .:lecltirex it. 'llhus t.hey have 

an atbical philoso;bical natural law wi~b an id~&l form of 

=xistin; social order for its chief cont~nt. 'Ibe cniJct.le a..';.~s 

put a tbeological found,tion unJer n".tural l;::,.w givin6 ')S ,-,'on 

Ro~nan law as 1nt r)reted by th.e 61ossators ~md COllmentators in 

tt.e ·iJroc ess ·of rece i ving it &s tr:.e l6.W of o.ont ineIL"LGl. ~u.:co..-'e. 

'rhe 17tb and tr e 18th centnries took out t.h;is theolo,:)ica.l 

foun:igtion and pepla(Je~ it or ilartiEl.lly re.Jlaced it.. ·by.a ro.tiol;).al .. 

ethicb.l nd. t uri'll l'·N wid ot we s used to make t:.e strict law of 

1:he gJ.ossators ~~nd corn'1lentators and tt.i,e f'eudlil land 10,',,3 of 
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Itthe theolog1!Jal j;ll is ... rudenoe of' 1.-he ~.t1ddle A<.,es was succeeded. 

by the .9hiloso.?tJic'~~l J'Jrisprudences of trie law of N;;:. ture, ForJal 

and Meta. )l1ys 10al seilaol of tbe 17ttl, ~8tr. J ani the 19tf! venturi; :~' 

and. those ln tteir turn, were siJ)erceled by the Analytical, .XI 

Historical and the r?osit1vist 8(;i.o01s ·,;ith mo.teri(;\.list'1a iJea.s. 

The successive ahanges were not one~smGotb and e~sy deve~opment 

but h~d a z1 gzag course r~suJ. t1ng from the act ion cnd reacti on 

of opposite forces and 1d.e6s •••.•••• The unified jurisprudence 

of tbe twentieth oentury ha·s already t~Ken s·ba;;rx unler tne st.:{le 

·of- Soci 01 o,~ical juris )rudence •. 'rl::.e i:,'J.JeTeti ve idea of the 

_Analytical jurists with trJeir sure reliance on the efficacy of 

conscious 1aw-rn··,king Wf},S slJJerceled by "Lt.e fi.l.tt~lis"Ljc doct.rines 

of the Historical and the early Positivist SJbool·, but f!EJ.saSaln 

reappeared in a finer form in ·Wundt a.nd Jberinb. ~ven a. ion:; 

ex )loded lILfw of Nature" has returnea in a modified foral in 
.. (47)· . 

8tammler". The earliest theolO.:5ical counter_JGl.rt of tr!e (Leek 

Juristic. flhilosophy oan be o'le~rly se·2nin the anei ::;n-tj. LinJu 

belief· tbat law '.vas of divine orioin. As a. ::oa.tter of fact, 

religious belief per~eb.ted tbe entire· thou.shtof the ei:i.rly 

fI.in:iu thinkers. Law was to be regar~eJ as of divine origin in ~ 

the sense that jt was ultimately ·su.9Josed to bs bbsed on the 

S'rutis· or the Revelations. The S:nritis atSain were regarJed as 

authorit&tiv,e because they were sU990sed in tbeir turn 110 have 

been based on the S'rl1tis .. Trle laViS, divin~ as they -~\iere believed 

to t~ave been, t:ad to be r;sRecte.l 8.ndobserved., b.S otherwise 

di vine wrDth a.nd .·,/iunlsh.m.9nt \vould be the aons.aquenoe. '~ 

-----------~-------------
medieval.. ~glEr.n.J. into systems of law for t.te m:~dern world. 

At the' end of·the l~th century, Kbnt re,ilo.ceu trie- ratione;!,l' 

foundation by tbe meto-ilhys.ical natural lc:..w used "to 

derionst rate the obl i2;.s.toryforc e of tbe lee.;"l orJer c..S 

it is. It r2maineJ only for tbe a.nalytical jurists to 

argue that no foundCltion was ne~.iJ..e~. 'rbe S"tate ta.~es -the 
" .. -;..... ~ 

.t)lace of Jehova han-iing tLe taJles of law to Moses, or 

Man31 dict""tin6 the sacr~d la.w of "Lhe Sllngo,l handin& the 
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This reli~ious ~nj livine ori~in £ of Hindu Law can be , 

tral)ed to the 30nce.:?tion of Rita over ',,, iJh V~,.runa. was rei:58.rded 
(4F3) • • 

as the presiding deity. 'rhe kin::;. also bas bot to be strictly 

dutiful as otherwise he himself would be )unished. There w<;s 

undoubt,~d sU)re'.k:t..'3y af thex rUle of law w[lich WbS binllna; on 

the rulers and the rUled alike. 'rbe s-cat.us of the ancient .d.ind.u 
( 49). 

king w':·s conceived as a bundle more of iuties t;t1an of ribt.ts. 

The ancient liinJu kino:;s were not only to be res.t?0nsib1e for 

their O'liTl deeds J but they haJ to be accountable els 0 for any 

trs.nsgression Jer~etrated bJ any otberm.:..:.n wi'Gh1n Lis 

aj'Dinist.r tion. This i idea. has been very e:ffetively 11lustrCi.ted 

by an episode des3ribeJ in the "uttarramcari tan J a 3c.ns.ti.rit. 

drama, written by Bahvabtuti. During the reign of R~ma, in 

AYOdh\ya, a. Brahllin lost his young son; the BrahJlin carne to lihe 

kin~ and de·renjej wby his youn6 son had die,i a. Jre:nature :lea-the 

There must have been, as alleged by the Era.[.~[JinJ SO(.;le1..!J.intj 

wrong vlith the king or his aJ..uinistrGtidn. TL9 kin:,:; R~,ng, a.ls.o 

coull notsucn7.arily Jislliss tLe Brahmin. lie s3:nt his emlssg,ries," j 

to enquire what the transgressi:m :night tave been. It Wi:.l.S, 

however, founi on enquiry that a 3' uJra was seen {Jract is ing 

penance against the inJuo.tlon of the Scri;>tures. It was 
,-

concluded that the penance ~r(~~tiseJ by the .julra. waS tile cuuse 

of the d.eat.h of the Brahmin's son. 

teasan of rao tional i ty als-o ~luyed a very i..n::,ort ,nt fort 

in the' :3roVttb of Hindu le&-.l phil o30dhy. Reference ;JJ,Q.y be ;.O;;.<1e 

too the eXAiression. lIatmatusti". "svasya ca .Jriya.j-tr~nahll •• )f •• 

--------------------- ----------~------------~ ----- ----------
code 'CoO Ha,,[}Durabi, l&..w is law by convenGi--:,n and. enE.<c1.o,aent, 

•••••••• Al "i~OUgb the His(,orlcal 50i..:oo1 overt;r re .. "Llle 

nat')r&l law jur,is,}rulenc e of title 18'tb cent.ury i 1:8 

cohn.?(hi)n l:.herevdttl is i:c.neliate and .:.JLIf·ble. 

It rejected tte conoeption thb.t 9-osit.ive law vTd.S :node 

by human wisdom •••••• Under lihe jnfl~ence of Hegel law 

cG.'De to be 'Ghought a.s lmi'01dll16 or rea1is in,~ of · ... be 

idea of ni6ht •••••• .2.thlaal :::lOns1.iers.tions were ba.nia r~ed 

from fiistorica,l Jur1s.;?ruJenae tl
• PP. 1<:::-14; 16-17. 
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eta. These expressions I-~d.ve no Joub1.o been di.fferently inter~ret.ed. 

by the authors of the StisLras includin6 the writers on 

Mf:namsa; but the fa.ct re:nains tha.t tiLe Tal i3ious ,bel ief in the 
• 

existence and the oblio(;:tory oho..r&cter of la.w of the c;..ncient ic:.tll't 

Hinius could not be based. absolutely ~n su~erhu~an belief 

OOrn,fhetely dev;')ii of' rea.son. 1lLen ever it·.·. s f :;unJ ne~essary to 

a.?ply re;::"sons, to oome to a conclusion in res)ect of the 

ado..?tion of a ,;Iarticula.r course of action, tbe sc..::;es ,lid not 

hesitate to nake sufficient room for the a~~lication of reason 

accorling as the aircumst .nees of tbe c&se re~uireJ it. TDe 

provisions of' the sastras bad. to be sUJplemented by I::I.D,1 

seasoned with reasons and the=Jr1noi~les 01 Justice, equity 

and good consckmoe. Both Narala ~nd Eriha.s~at1 wo.rn by saying 

that legal decisions shoUlJ not be made merely on the bJ~is of 

the 3h.9.stric injunction 'uhen they are devoid of reason1ng;such 

decisions might give rise to inJustLJe rather than Justice. 

Reference in this connection is made to the story of Mandavya 
• 

who WdS wrongly aJjuJged to be a thief on account of the lack 

of a careful consideration of all the relev~nt f~cts and 

c ircl)mstances. Ag..tn the philoso.:?bic&,l b.spect of 'Ghe early Hindu 

Juristic thought is clearly visible when it 1s founJ chat almost 

all their rules {.i.re sha,}ed in tbeform of "s.bould 'l or "st.oulJ not." 

For tbis it Las been often said t.t.",t ninJu ..Yaw W",S never actual 

law in the 'llodern sense of th': term, but th'j"G it Wb.S only a 

moral coie giving jire!)t.ions CIS to bali should. be done and 

wba.t should not be done .l'his ~hi.Loso.Jhy is tut one of che 

variousasg6cts of the juristic s2ecUla uion of the ane ient Hindus. 

At the s&'ne tille -chare was a very happy compromise between this 

---------------------
(46) K.Ba.su, iVlOJel'n '.ibeories of Juris.)ru,J.ence('ra.6ore .iJGW ':"'::o'tures. 

(4~ Ibid P. 14. 

(4'3) See discus.::; ion of law bonJ. DrJ6.rmf.:i,s.l, (~nte). 

(49) The kin::; ·.va.s 1.0 be ;:.mnisLed bot.h a.ocoI'J.ino to L.h~ re116i0uS 
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0[11108 ~JhiJ",lll::i,)b02 '<::~ thousht ',.'itb tiJ,e Analytical llethod 
- (50) 
of t{linking by the' a.n'3 ient Hinlu jurists. 'l'1JUs from the 

)rcvision of the Sroritis regc,rling the a,}1'li'nj s'C.ratj cm of' j\,lstice 

in the a~ci~nt hindu s011~ty it was clear that ri3itly or 

\'/ror:sly the S1iritis wereresarled 110re '.)r less like our rnolern 

or-des .. Just ~~s a· modern ~dvocate. while arguing. a a8se before : l')y 

C OUJ1t of" justice of' to-day grinC'i,)ally confines hi 'USe If' to ·:the 

dls1qss1on of the l&w as it 1s without dilat ing very seriouSly 
-

about its-)ast condition or fu,·ure ill.;!roV91lent, so the Iifn5s 

of the ancient society also would tr.!t the jrovisions cYf ·th~ 

" . - .-
Dharma s ut ra sand DhflTIIIB sa.s trl'ts as they·:ere ~nd tLpy wbuld 

try to a:lll:lnister tb'3~n 2S such vlithout "ny cOll"Dent or devi;tci"tion .. 

This fact olearly illustrates the AnP·lyti~.l we.y of Lbiu4in'5, 
. , 

h;i t:11?<r:nci'3nt:. ·;-.lL jurists .. Tr,e fiistoric:~l SchOdl in the 

.' , 
•• • ;., , I 

d~ai~ ir.tJ:~:,,=r.cP. . .:;l t!.,e 11iL,.:::; r:f' tl.e Western yeo21.Cl of tbp 16th, 

1 '/th ~Ed the 18th aenturi as. ~us tom j s· "iJ1Je true ty Je o:f .. 1i:iW 

. ~ 

accorJin!3 to 'vhis .:s~L001. Eut lbe ill.;,o.rt6.nae of cus-t.o::n.en:j3 0ed 

:Lhe it. t t'e:nt 1:m (',f the i;:;.noient Iiinju jurists a130 aluch e<;i.rl ier. 

As a rna tter' of fact t "Cut!:! GCOde of ree ogl1s 106 'the foroeaf 'cu.stom .. 

fjaS verY;3reat , so mucb 30 that so:ne'LLnes the question V{'doS LoS 

to how :far, jf a.t all t the custolilS or us£!.oesili.j:.t be -s'-l.})osei 

to r~ 3~'~e.rce.iiLo th,'e c:x~rr>ss .,;lovisions Gf'-fL .7'rutis and "the 
( 51) 

Srnritis.The writers of MImi-nAt'la 2ro,?ounded a very signifi:3ant 
•• 

theory that custom W8s1ost or fcrgottCm S!llr1ti or .3' :'l)~i. 

Whe.1iev~r roi ght be the net val': e of c.his theory, based as . it is 

0na fiction, tt.ere js hardly any aoult t.ha"t a sort of' reli..:;ious 

,3010'-~rin3 ·f,,·~S tieing atte:n.tJted to be given to the oriSin and 

character of ~ven secularoustoms anJ usages. Again the theory 

'I ------- --------~. -,.- -- ----.--
(50) Accorling to P~of. Clarke, the nistorical anJ. the Analyti3a.l 

scr.oolsarose by way of revolt asairistth~ PLilosoJl-~ical 

school. 

{ } _. I 
51 Yajnavalkya II, 17-19,21; MEnu II II, 12, Deva.~a e.s 'Jited ' 
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of lost S~ mri t 1 presu;Jpos\3S ttat trle law as e':.'boJied in the 

'3' r'tis or tee Sllr1tis were aotIl;>lete andsxMU$tive. Such a 

theory is. quite t untenable from tbe historical .Joint of view. 

No geoJle could,be~in la~s at t~e eurlies~ ot&se or tLe society 

with' a COnl.:,J1ete :Jode ,exL~~ustive and self-suf'fi'Jient. For obvious 

reasons, a _on5 Jeribd must .ave ~asseJ in every country and 

with every .,;)eo,}le in orJ')r to ,(lahe tr .. em fit fonnQ co:liif'ication 
. ( 5.8) 

--- its conception anj execution. T'e ilIl,Jortance of custom 1n 

Hiinlu LFW wes:::;rea tly exag6era ted by the Prj, ~!y C ou~cl1 .. Len 

. -it SLid tJ:.a.t nClear )roof of usa.:;e "'" (11 ]!)x;txx-g:i:. outweigh the 

wri tten text of .... <J wll • ( 12 Moore's Indian Appeals 397 }. Tbe 

dec islon in this case w;,::.s ~reQ, tly in:r~"cn.:leJ. boY tte views of t ne 

Historical wJhool of tte 19th cen-cnry. ,\5 ~ matter of fact, on 

a1CQUnt of the British al::nints Gr. tion in InJia &.11 tIle i.D}ort<:..ut 

jllristi~· s",Jec..:lla..tion of En,;lo.nd was lart3e1y re~le'~'C>8.j, in tne 
. . I· . 

Ind.ian .iecisions as '< .. ell. Another considera.tion of far reachine:; 

oonSeq~l~nce 18 tba.t; in the ancient 3.!iriti "liter41..ur':' ·'t.1:ere 
( S:J) 

'. :'Nt.:..:J ....:i ;serious blenJine of the lebal rules .. 'i th toe :Dorb-I, 

ethi~a;l. eCOnOlli3, }olitical anJ tte soaial rules. A really 

C bm)rebensiV'e stuJ.y incl udes t.~~e J.:l f:f'erent Q.G,deots of t;he 

society_ It has been ri.J:·~"C.ly c,bserveJ by Roscoe P')1..mi tho.t 

"J~)risJru:1ence, etbiJs, .@aonoJlics, 2o ... it1c~ an...l. Sociolo6Y are 

distinct enough at tbe core t but s.J<J.Je out :' uto e(iCr. at ber; 
A J.M.u....~ 

when ';;e look at t;'e core or ahiefly a.t the core. the .analytical .. 

are sounl en')ugh. But we shall not underst.--.nJ eV?l<-- th" t core 

&..nd mush lesst::.~ uel!& t;;. bl e grounl beyond, unless vie a.re. 

)re ."ared to !!Ia.ke, aont inual dee,J incursions fr );"l]eCi.cb . into each 

of 'l.he 6tJ::~er. All the social s~iences :nust be ::;O-'ilort>.ers ::,nl 

unwritten l~w whi3h meant OLAtO'1l. 'rbe 7;,elve Tables must; 

be the earliest code of t. ~ Roona.ns; but it i~ by no mesns 

oorre0t to say t.hat tLey were the eorl iest for 115 of tLf: 

lEgirminss of la\v, So rules in the 3~i:. ,.;:e of crllJe austoJls 

1l1.Jst r~&ve .Jrevaile..i )rior thereto for tne ",,::1:ninistration 
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( 54) 

em)batically all 'O'lst be co-Y;ork.ers vdth JurisJrujen~ell l'tte 

ane i ent rlir:.du jurists were 0 onse ious of this ""nd efforts wer 3 

!IJ8,1e accorlin'61y. It is ..... lso true t.ta.t moral, soci&.l und otlJ.er 

r 1-'ies ~ta..r Oilt- nU::1ber tbe stri at le6C;.,1 rules in the SJ.lri t i 

literature. Many really funny }rovisions are to be fO· .. lnd in t.he 

Smriti texts which also ~rofessto be treatises or~ ~osltive 

law. l],'h'1S Visnu enJoins. "A Jl6.n sp'Jill4, not tdoke (!U" a at night; 
•• 

also a :nan stould not take his cneE..ls ~t nigh~ if be no.s tall:en 

heavy :neals at jay ti~Je <ind if he sui"fers ,froa ir~6.i6estion". 

Another S:nriti writer Atri )rov1J.es as to wma.t st.oul.i be the 

}roper ex~iatiQn for a Erahllin who eats a fruit oli~bing u.:? a 

tree the root 'Of ',:Licb i:l S been touche4 by a :"':a.nJala.. 'l'te . , 
iJen.s.nce enjoin~d is tL1s. The offendin.5 "'::':rahmin without 

Cban&ing his 310thes Sh0Uld bat_e, taKe 6{1eend observe ~he 

II Naktavrata" for a. day. I?rovisi:ms also are not laoking 

re~ar:iing ;>enanoes for cases where a Branllin Qnd ;JanJal ... e&t 
•• 

flits cli 1bing the selfsa:ne br8noh of tl::.e selfsa:ne ·tree. AJ.-in 

~s reo~rds the duties to be observel by C~ltj~~tors, Atri 

enjoins tbat a virtuous cultivator shoull heed eight bullooks 

or six bllllo~ks, for it is cruel to JlouC;h with the t.el) of 

--- ---- ----------------------
ani the governance of the society. 3iDilar were the 

c ses v:i th the Cod""s :>f 'Manu and Ham!Durllbi. 

(53) "';031a1 an:i hence le~~l )f!enOllCna .10 rot ~"Lnit of si.Il,2le 

ex)l __ natjon. EXCQ,,9t for convenienoe of eXJosition tL.ere 

are no ~. crJ ana.lytical lines as we .o.ve been seeh.ing 

~ersistently to draw. ~xce)t for )eJ~30&1c )UrJoses it is 

i:.n)osS i ble to lay out SefoI'a~e s OJ 1301 so ieL~~s with 

exactly limited f-r1:lw~ri:1f frontiers with Oi_:~~01DS ¢u&.rJ.s 

along the frontiers to Jrevent s~u~~lin6 of ideas across 

tbe lines ani stan-ling Gr'Ilies to'!.efend. E:L 6 ainst invasion 

of 'the territory of one iil.nother lt • Ros::;oe _Pound, H~aw and. 

Morals lt
, P. 119. 
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four bullo.cks; and tt:ose cui ti v&.t.ors wbo !3ul ti Va -vS ~,~, i th""jj.te 

h,s19 of two l:-'.J,l~o<Jks only are re6-r~~el by Lim ,'is no 'bet'Ler th8n 

killers o:fl}ows."Re . .::;urding this curiou,S bien~in2) ~f' le.:Ja1, :llora.l" 

social and otter rules in th~ 

of' the ?ri '/Y Oounail are very . .", ~. 

lisel's qions 1 t is a.bunJantlY Cl2 ':r t! __ ,.t.~he drino i~)G.l U:.ou'gr. l.S OJ 

of all ttj,9 re.!res~nta t i ve;:.·,T/e.stern sc;bool$ v,ere ,C11reE~..:ly ref'lecte,( 
, . 

in the writin6s of ,he sages of the: 3:::arit.i a:;e ~t" i- v!ry e[1.rly 
• 

sto. "e of'hu'can 'J i viI is~~ti r:m. l1h.e . ..".nci ent H1nju Jur,is:Ls quite . 0, " 

»:m or the unifiej method of stujyin,;i juris,)ruden(}e whicb tooK. 

Jefinite shade in the western sjeculation or.J.y in the besir.r.:.ina; 
.. 

of the )r?Sent3entl,lry. As a :1l&tter of .fact none of the llet _ OJ.5 .' . 
i . 

Jan 'be suffie i ~nt by i tS~lf 6.1one. A syntr~esisof all the 

st·jJy ()f'jur1s,;rulence. In order t.o be able to JroJuce .derfect 

juristic con,}'e}ts c.nd ins ti >~ut ions ~ syntL.et ic .Jurist J:;L.<st t~-ke 

into account the .Just hltbthe histpri;Jal sct')ol, ar..l t!rlst -Lave 

an eye t.O the future as well';.ith the 'Phl10S0dL13<;,l scbool!or 

a ~ro)er')ndarstu.ndin.S ,mJ i!l..:! .. Jreci6ttiO.)]. of r.be ,Jresent hith the . ' 

Ana.lytical sc1:'.ool. At. the sa~e ti'lle tbe e;rovrth of' the so~iety 

as a whole in its various &s}ects shpuld ~£ve to be JonSiJereJ 

by a ~urist to achieve tts ileal result. As in the story of the 

Up8l'l.ishad, tte tlifferentVlesternscr.ools· of stuClyinl,;; 

J :Jris)rudence 1 iite the blind !Jlethave hitherto touchedx anJ. felt 

tbe dif'ferent?arts of the e1 e}hant' s b0d.y c,.nd tl1eir >:lisgute 

re::'6.rding. tL~ cr:'lr;::ot=r of' tile sub..;ecti' cim be se:.tisfac'torj:ly 

sol velon1y by tie' knoV'lleJ.geof theent i r('~ty. 'j;r e ;!]ove.nent. to"icir.: 

dsthis :lea ired synth9s is has only begun in the 7iest in the 

besinni~5 of the .9r9sent Century, whereas tit attaiiH!!d Jerfecti"on 

wjth the E in:'::' u. jurists even Ett the time of the 3.nritis. 

(54f Ibid.-PP· 123-124 .. -----
• 

(55) . Ra 0 Bal want Singh Vs. Rani Kishor1, 851. Ii. 54. 
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CHAPTER III 

, - . 
M:.:i.nu enumer;:.tes to:).!' :~nd Y~Jn.;\.v.J.lkYa. 

,:fourteen dii":fl?rent sour~es of DLur:oa.~ In both these tex:Gs, it 

1ruSt ~e no~1Jed th~t the word Dtar~~ bog been used ~nd it ,Las 

been use,l, in 'the sense 'Of tV~rrlis'-' ra/llJ.dht:.rrro.~ 1:.I.nd not in t.he 
• 

sense of VyGt.vahar~ or jos1tivelaw. 'Fee tYJes, of;.liter""'(,~'re 
' .. - .., 

alII', ;led to by Menu <,:l.ni Yajnav:~lkya can be re6,Drjed ~s tl:..e 

sources 'Of Hindu ~ositive l[ow only in i.on indire~t vrd.y~ It hug 

hlre,;,d¥, been noti3,=d :that Dnn,r:na., in t:fle comjrebe~-!))i ve sense of 

the term i :~plying the religious, alor.:l, sO'3ial ,,-nd-- dom8stic 
, . 

;;;.s)ects of the 1 if'e' of tge anei 3n.t Hindus,' ~la.S been embodied 

in the different J. ir..ds of'nore or less scriJturilli tar ... t :'re. 

But as law ".;roJer ;;~lso YES one of'the, u.s)ects of t. be socia.l 

life it is in tl1is sense that law{ Jositive) ~lso L~,G.s been 
~ 

dis0'~8sedt~~ere in, Loweverille~gre :the lise l.;ssion lli3!:lt LJave ,been 

in ,ro )ort i')ntot.be otter ;;"'~Jects. In redli ty',tlle 'lifferent 
~ ,- I ' 

sources of: ~os1tive law oust be SOu6ht in the Jiff'erant,' 

':lS )ects of vya.v .. ~,r,ar;i wbj J h h;:,.ve been enUtner<;i. ted <is Dhs.rl7l<.~, 
_ _ "'_ (44). .. 

Vy!:!.varu.rEi., caritra. '!-njNrlJajna. ~8n3e 'Lhe Y/or,l Dl~C:.rlUa U;J..S 

been 'Jsed in the .:;lerne of truths or _Jrinciples .;;.s e,!1Jbo,iieJ in 

the Dhar:lUs'astras used in the -!Dost ,comJrehensiv~' ?ense t.o 

includet.he whOle o~' scri)turQ.l 1iter, .. ture wui'J.Q.constitutes 

t •• 8.QHeti'tit8e the, 1 i terary sourC,9 of H1nJ.u. Id.w; the term 

Vyavabura hs.s pe2n usej in the sense of i:l.JJudici:i.tion, ttle term 

ca.-rilr4\. in tie sense of custom and Nri"-)uJna in t;h3 sense, of 

royal edicts, 1e., the laws ~de by the kin5 in hiS juJicitll 

c~)aJi"Ly c.s the bi 3bei?t tribuna 1. Ac,e orJing to tfiis 

interpretLi.t1on~ tbe different as)~cts of Vyavah&:'ra' will 

repr?sent the different so.urces of, Rinlu lliw, 1; 0 wit, the 

literary, tI)3,terlal anJ th9 instr.u~?'nt<o:.l ---- ;;:.8 these terms 

--------------------------------'------' ---------------~~ 
(44) ,33e HirIt,a, ",s qi'oted in the S:ori ti(}~nlriKd;" Narcijd, 

lntD?Juction, 10. 
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( 45) 

have been :Jsed by liLe, rnolern jurists. ilioh of the sources 

of UinJu L~w in the above sense of tDe term will be discussed· 

mor9 fully one by one. 

2. . Dl.l<:;;,r1la.: The term D~ja.rl'.l1cl has been L1sed in the sense of 

Dharml:.&. liter~ ture includina; the Dt6..r~s :it r'" s xu dond -r;he 
- , 

Dharl'.DJ.s I doS tra.s, tbe 3#rirt is hav:in.~ )r",,:]t lcal.LY very little of 

secular .:;Jositive LeW. In ~ncLmt IndL., there 'a_,s no 

a!'rang~m~nt for Law Reports c.md bence no decision could be 

..;>reserved in t:-e molern sense of the term; all l.i1e custo:ns 

::.ls a were nowhere exhaust i vely emJlIlera ~eJ in .:.<.ny 1 i"ter ..... ry 

form tho~gh cert~in 30njitions were laij lovm for the 

reco.:;nition unl o~eration of :3ertain custo:ns; l;,:stly the kingts 

edicts a.lso W9re lOre in the form of julicial decisions t.han 

in the form of legislativi~ en1:Lct.ments, 'Gheir fa.te beine:s 

a.nalogous to dodjudiau.tions it."l generu.l. TbHS the liter""ry 

8. our36 alone occDpied the illost importl.1nt .1)08 l'Ci on 80 ,1llJah so, 

tbat in later li~er.:J.t']re by sour(}~s of Hind.u lJ.;..w '.'L.S .:ne.:;nt 
~~(',~ 

the literary source.A8xclusiv9Iy. hence in enuroera.ting lihe 
~ 

an'3ient sources of tiindu ~ W ,llnl.:: the different kinds of 

literdture were enumerated; in more recent ti.nes of course 

,djudiction :tnd L~gis,lative _Endct::len"ts also were referreJ. to 

as i .,?ort nt sources of Hindul w. Thus ·the ex~ression li·terdry 

source i.;.8 used in ,')or.ne3"L·ion ,iit:l BinJu L,W:lOill.Jrised the 

• Srutis, the S'nri tis, ana the (}orumenT-uries of which the firs t 

played a very 1nsignific~nt ~art ~s a source of secular l~w ~£ 

or II lawyer' slaw" .. nd the last could not be foreseen by 

a uthors of the 311ri tis as they were ~roJuced Jluch Is. ter. '.L'he 

positive lav{ that 'NoS to be found in the 3cri.r?tura.l liter<.i.tl.lre 
XXXXXXXXX 

--------------------------~~~~~----
(45) The term source of l~w has been used in four different 

sens '-?s- - -- Ii ter.:..ry, instrument"l, aJc.teri .... l ."nJ for:nal. 

By liter~ry sour3es are aleant the quc...rters form wbi'Jh 

law is obtaineJ; by instr'JJlenG~l sources u-re meant "the 

different ore ns . ·througb which laws are :Jl::l.de, by lU;lterial 

sources cl.re meo.nt the c.s.uses to which ll;i.ws dore .Jue ci.njl 

by for:tl<J.l source is meant t.he ,3t""te.---- See Hollo-nd's 
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bindin~ on the kin_,s ;,nj the jud.;;es dS well V{{,O '({ere. ~o decile 

~3S~S abiding by their enjoin~ent, thou6h of course the 

;travis ions of tbese so called codes (F;uId be sUJplemented by 

the a.);>lic:~tion of re "son ,-"n ~ the j,Jrinci,:;lles of jus-cioe, 
( 47} 

equity and goo:]. conscience. It l1as.:.&.lso been droviJed ,by 
_ (4S) 

t,he Arthas r astra that in Co..:i.3e of conflict betv;reen DflQrrua. 

a.nl Dhd,raJ:i r:.yaya ( equity), the lec:islon i/k.Y rest ',dth the 

latter, it b'3ing sU)erjor to }jhe sC'{lol~stlc 102)io of tJile 

.3mritis. 'rhis rl11ine; of the Artb""s' ~str.;;, is also ~j:nit.teJ in the 

Dbarms' astrb.s tbe;Ilsel ves, tLe ~dic'ts of As' OKo., the 10. T.er 

jigest~ and com'uent<.J.ries u.nd cOnl,L)endio. of Hindu J.i:;.w doS well ..... s 
_ _( 49) 

the writers of the extant ~re,;.ttses like the 3' ukranitisw.ra. 

3. Vyav:..-bara: Vyavaharaor ~djudica.tion must have been a 

very itD.,Jort&nt source of d.nCi'3nt Binlu ~~w, 'l'ne differ3nt 

tri ~lJn.:;:.ls including th'3 hin::; ',lith or16inul ,,-nd ""i:>Jella.1:.e 

jl)ris,iiction used ~o 1e31je dis.:..J[~t~s <-mane; x'Z: the lit.ig;,;.n'ts. 

These decisions rn ;st Lave served the Jur.Jose ot: Precedents 

and prinoiJles---- Gowever rydi~ent~ry --- for~ guiding the 

tribuna.ls in any subse _!uent dis_-,ute onsillilar or :::.a.nu.logous 

cirC:UlDst;;:.nces. An account of L,he .:3onstitu-ci9n ~nd funCT,ion of 

he :iiffel',ent jujiciCl.l units in ;;...n3i'n'V Inelia DiiS been very 
(50) , 

luaidly given by Prof. B.K.S:..rkar. .. Salle of ['iq e;:.rlies1. 

julioi~l tribun~ls amon8 the HinJus dre those obLGinins in the 

federd.ted re.;nlblic of i)he Vdjjian 3~a.te in ..:..~stern InJ.itJ. :Xl 

about the 5th 3entury B.C ••••••••••• The foun'C;;.in-.:.e .... J. of tr.IB 

judi3iary of this ~nd suocedling periods in the hindu ~lillinis~

r..:,tive history !',<.::.s to be tro.cej b; ... ck to the Sabi..a' councilor 

soviet wr,i3h fo,tned the nucleus of the Vedic j,lolity •••••••••••• 

-------------_ .. -----------

{46} Jayasval--- Yanu dnl Ya jnaVc.lhya, P. 41. 

{47} lIGrada., Le.&l'\l.r6t;4e (InLrodu~tion, 40-43) 

(48) BrEa.s.}ati, 11.1~-14; M;;:.habl1ari..i.'t:... 1, 430 et sey'.; 

K _,utilya, bQak Ill. .1. . ' 

(49) Hinlu AJninistr8.tive )nstlt"tions --- by V.R.E.JJiKS. ';'it"", 

P. 857. 
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Sakyan a.nd .:.)ost-.'30.kyan Indic1 must ;"ceJIve ':,een differentiated 

t :-ro".gh '-l.38S of evolution in ,tluchthe 3.1D8 :D2Dller &8 tbe 

modern cOTJrts of justice in West 3')ro;>e<1n coun"tries <.;,nl in 

America, ~rc !',istoricaJ..ly sde'::"Kinc decended from t r~e folk::t.loot 
( 51) 

des c ri be d by Td. cit us in b is Ger,Uu,nia. •••••••••• _ • II A coord in6 

fewer 1J{;i:1nsix cl""ss13 of courts in .... nci3nt. InJi ...... '1'r~ree of 

t~:em ware the royal courts beginnin,; wit.h the kin2i c~nd bis 

councillors; below them the Gtief JuJ6 e ""nd '(.119 L:..st of tbe 

royal courts were 'pres 1-1e1 over by the e !)isn8.- juJ'es with 

regiond.l j!lrisdiction. From tLe aecision of tbe :euisnQ.. 
~ 

judges, '..:.;JiJea-l la.y to tre Gourtof t.h'3 Jhief --1~d'Je ",,~d fro{D ----thSl.t of the Gbief JlJdJ,e to th~,~ person. pesides lone ',8 

.-
royal courts there :,ere three 'otLer courts re.!resentiuGtbe 

fOllfl~'[Jent o~ tbe ane ient Indian Judi::: itiry. ',l,:Lese ::; Rrf' ,~he 
- , 

court of the P';,...:.;.s, 3ten1s '~1.na KuL,,,s ,,:lertt.ioned iJ,c:Jorling t.o 
. - (53) 
tlie order of s~~Jeri ori ty. &01'1 ne~t t:igLer court idi.:>.S :J o'uJetent 

'. 

t , 
to f;ear ax)eal from the lower courts. The Kul;;il.s decision llliDll't m 

I I 

'2e revised by -~Le Srent und tbe SI reI!-is by t !..t~, ; 
~ 

1 "'S3 ' i r "'1 0 ,to . rtl·· ' .:: .;." ,', n' ""-'. "1' .,--" 
_'.' .1. U ... ~ J::''''' ':"J..e VI ' '. ':., _ ~'l .. ", ,j "'. __ ' , ;~_ t be , Sf rerti 

less tLun ,tile E'~,la. A.l!tJel:l.-l :from tbe Pugas coull l-ie 't, oc.be 

Chief' Judge of tte 3i:.ate 3.nd the highest Gourt of jusl,i:Je 

V/.:1S the king himself. From tbeletailed ori:) .... nisJ..tions ~njLJLe 

iiffer?-nt 6ru:l",.-Lions of "Gte vo.rio':s C iurts iLS ;}onceived c.nl 

e;:ecuted by tbe d.nc ientHindu Jurists, it is quite cle~r t. :;.t 

by uniform and ..;;,pproxirn.;Lte deais1'ons in ilenticdol c;.nd 

a~alo&ous a&ses, ttere v~s estblish~d cert~in JuJiaibl 

customs and conventions wtiJt~ becd-me '3rystallised in course 

cif time eV'en ttough th !re aligbt not be c.ny system of '~d.se .li;;LW 

or ~-).w Re.;orts in tt~e i'llodetn sense of the te~~is. It 3o;l.n be 

(50) 'ri:;e Political Institutions a.nd Theories of ',he hindus, 

PP. io? et 8e4_ 

(51) Jenk!-s law d.nd ~olitias , PP. 139-141. 
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pr:;sumel tho. t'::l.ny orl.-';.,nis" ti.,on 
., 

, ibth 'the na.me must have so:ae 

sort of _;rj,nci~Jles "Lnd ~.Jrecedents--- nowever rOJi!Ilentary they 

~1ght i:l.).;;e:J.r to bet .. --- for t[~e buiJ.,:;,.u3e :Joni J'J.stifi :!i;l..tion 

like lit:, is is 'Che seti.ile' _~_awTl, "this is ti_e settl~ r'lle of' 

law", IIt.t~e decision is .:l.-ccordinb to tne rule est..,.blised in 
., 

judicial )ro3eedings will subst,untib.lly Jorrobori:;l..'Le 'Ghe 

ci.bovc 'observ.",tions. No rUle or law (}a.n be ~onceived of unless 

it is c::ar~cteriseJ by uniformi t.y. &.c on rit;;L'Li.y Si;oYS II Judicial 

dec is ions are the "",nebors of the laws as the laws are the 

_nehors of the 3t~te. It may be uentioneJ in ~~s3ing tb~t the 

f'orc e or we ight of pre 3elents bGlos' been lifferell1::.lYfJ..?.9reciated 
" ,(56) 

by the, iif:terent syste;ns of Idws. It ',;d.8 rigi,tly sa.id 'Gi}iJ. t 

the ROQld.n L; w Wf.l.S inf'l'~enced and develoJed x by the full -_os 

.8nglisl- LJ.w W(.,8 develo~ed dond influence.l by 'the ~ClncL; of 

cOUrse there have been of late some symJtoffi8 of' a.n ~J}roxi:n;;J.tion 

of' the t ,c:o theories ~ T~.e .::.oncient Hindu, jurists Here l'IUly 
, ....,.".. 

c onsa ions of the i'1lportanc e of ad.j'lJdica. ti 'n anl very ..!a.rt.ic1;la r 

do bout the correctness of t,: e lBC js ions. Any error in the 

Ju,igwents w·::.~s to affe1t tLe kin-g himself and his 

administration in ,en-eral .;lond t, e ;>a.rt'iaiJb..n'i:,S in 'tbe lecision 

in ~a.rtic':1 r. Tb~;s it WaS 't_e d:,,'ty not only of the k.ing but 
t ' 

,)..180 of his councillors and ot'L~r )ersons v'3rseu in I,..{~e 

sci~nce of l::..w to see t!;o.t 8. 'correct u.djuJ.i3~tion is. :l}.j.Je. 

It t" s been's)eci~llY s" .. i1 of,tbe rOy<11 courT,S dresiJel over 
, , 

by tt.e kin,;J in i.)erson ... nd .~ss isted by tteduly .... --',Jointed 

cO!lnci.l..lors t,P..J.t t.te j')d~,'nent{ ja.Y.?d.'tru) must follo'l'I' 't.he 

delib9ration b-etween tbe king J.nd his~ councillors. A 'Eb.n 

lea.rned in lr,'11 W:""S also 'lnder a. duty' to assist the CO'_Tt in 

-------.-------------~--,------------------' --------
(52) Col-ebrooke--- Binlu Courts of JU3"0ice, R.A.5.Brit ... in 

,nd Ireland Vol. II, 1928. P.C. Div"'nji---- Julicial 

.:.dmjnistrat1on in Antc-Moboa;J.el<il.n Il'i:nes (Indi"",n AntL~lJarYJ 
. ' July, 1915); 

( 53) 

Row's Ancien-t Hindu IJ.-.,w of :Bvidence (Indian Anti~u.ary, 
:&"y, 19;d0). 

- ., -
Yajny~vd,lkya. II, 30; N""r<:2.da I, ?, BriL""sjati It ~. 

.~ 
i 
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()C)ming to the ~orrect decjsion free from Clony error. It is so 

L ha t councillors were by the ir very 

appointment ·:1S s')atJ boun.:l to relJonstr..J.te with 'Lhe king in 

order to irr.~jress tlJon bim -,s to wLat w ... s the J orrect eXdosi tion 

o~ tte 1a.· ,.:.8 r,therwise by folloVling the Rin6 .}ur$u~ng 1.. he 

pE\,tr_ of injustice, tr,ey woUld become ~i:i.rtiiJi)a'Lors in ,tis o.ct. 

T~:ough ti',e kine; We S to be Lel,;,Jed by ;...i, ~~.}o1ntej counc i._Iors w.nd Xl:: 
-

-,lso by otner.?~rsons versed'in laW. 8,,11.1 'GLere \Ie.S a. 

J.ifferenae in the JCi.rts'to be, .;ild.y,~d by tr,em. A councillor ,~ 

W,',S by vlrt"e of his Jost, a lDe:!lber of' the kin.s's court and 

3.,S sucb it w,S~:is Juty '(,0 oj}o:::i;e 'Ch¢ h.ir16, if Le w",nteJ. to .... . 

proceeJ. il1EJ65.Liy, by reonstr::i.'ting with !-.1m, if nJ 'imen 

nec~s~ary,.s ttose councillors Wf.O fOllow do king bent on 

joing a.n ille ;al act. fl.':l.ve to jo..rtici)ate in' the sin reGui.tine; -' 

from th9~,Ct. On tba 'other ';,anJ, the duty of ..in ex}ert ~ibo w ..... s 

not ilJ,ly '-"}Joint~ds a Cot:ncillor by the king erdel ,{,ben ne 

-,'-1ve bis o)inion ~nj it 'N.:J,S no ,;,'),rt of tiis business to reJlons-

tra.te with the kin~, if' be Jid not want to f'o:,-low d.n illeoal 
(57} 

boct wI', i ch 1 he king les irel to pursue. The re'lons L,rd. t ions by 

the ;J.'?.9oineJ councillors ,j,nd tbe o",)inion ijiven by the eXJerts· 

in l<Oo.'i{ were undoubtedly very ialporthnt Ci ... qOhS dnd 0.' YfLolesoiIle 

inpetus for tbe growth of t·he i;l.Dcient liinJu la-VI on the Jor,l.ect. 
(58) 

lines. Thus beine:; checked .;;onJ i:i.ided. tbeADcient judici~ry 

--------------~--------------------.----~--.-~----

(54) "The 3n&.ish Jnr1sz'ruJencell, s.",ys Burke uuath not d.ny 

, " 

::~ 

other sure foun..l""tioD, nor conae~~ent1.Y tte liv9S Oond 

properties of the sub Ject;;.;.ny ,sure toll, but in t, he ~xi-;r:s, 

rules ilnJ _"r1nci.}les a.nd Jlldici-l tr3dition..ry line of 

decisions contCl.ined in t:e notes t8.Ken from 'time to' tine 

,i)ubl ished. (moG tly under the su.nct ion of the jlld6e3) 3~lled 

re,l?orts... •• To ,:.Jut an ~nd ·t.o tLese Re,::lorts is 'Go ___ ut .;.n 

enl to the L;;.wsof 3ngld.nd. II Re,dort :fof A.Jril W J 1794 

of a. Jom:ni t~ee of the E ouae of Gommons on tbe Pro3eedin0 s 

on tte trid.l of Wa.rren ths tings t Bor.n:fs ~li t.ion, VI, 451-' 
452. 

(55) De Ausmentes --- Book VIII, c.3 App.73. 
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mac; inOJ.t'y bf Inlia jLlyed .... very itlJ._.Iort,.nt .:''-i..rt in 1re .... tihg 

levelo~ing, modifying .. nd i·ti)roving "i.,he law---- trlrough 
. .' 

s.Jjl'd~cutjon '~"f~ 1'.311 .t-'L-yed ,nd is still l?layinb 1Jhe most 

i!!J}ort_ .. nt ~Ja.rt in tbe 6rowth of Hindu ww with ~;reter force , 

.,;Jc...rtioularly since the introdL ctionof tbe Bri'Gist; 

a-irniriistr,. tion in Indiu. Most pru.-ct. icaily s)eun.ing, ':.. t 'Cohe 

present ti:18, in lec i.line; "" c~se, t.,e COl,rt in reali ty sees 

if ttere is .;i,ny de;:, ided 0-18e on [.1:.9 l(:!l.xi:]Il~ ¢oint; if .tb:;re 
(59) . 

is c:.. J.eciJej case, U.e J'.dse is bound by ti1e doctrine3 of 
. (~ 

of sta.r. Jee isis ,~nd .:} omwunis error f;.;;..c it JUs; ..... nd if '('r,ere is 

no stich decideJ case, t~.en a.nd tLen ..!.lone, he will hc1ve to 

'3 ons ide r :XB1J.s:tx~rxxxx:tEXJl;JC s to by wbQ. t 16. '(/ sb auld l. he (J.;J.S e 

be governeJ.-:- -- Sf r~}t i, Smri t1, cO:!l:nentary or e)s i..or::!. It alay 

. be said 'L~dt if ttere is a '3ustom,--- ... a.ncient, "Jositive, 

::;ontinuo'Js -nl re-Nsono.ble--- t.e judge will deciJet-fJe Cci.se' 

:.i.ccording to 't;,i3x c1)'}tom. Hence it fO·,.loylS ~t"ct t.te _'3"(~~lal 

SCO,i?e for l"oking into the 3 f rt~ti, ..:;i;nriti, etc. is 11 1-:;'e1 liC 

t(es.eca.ses only vyl,ere tbere is no lee iJ.ed c·, ;:;e on tbe ..foint .;;..ni 

:".ls0 'iberethere is no custom ..... f':f:ect ing the _Joint. In suo h 

e<;;.se s.lone '"i'e court .na.y reg:...rd the q,ues t.ion &J)\. o)en-· nl it 

will ;~_,_e ·into 30nsijerfootion ;"'3 to Wh~t is ttle d.ctu.;.l )rovision 

on tbe )oint~ "n the S' rl.~ti, S:nritif".n.J tela CO~.l'.lent" ries. 

~ooking d. t -the 'oribinal t"9xts of Hindu -~w it is not. often 

L~ e courts possible to s"y t::_. t tbe . J.eL..1ct ions (s.!ec i"", ... ly by 
(6 '-

. un,je -~ tbe Bri tisb Rl:le ) i.ave .;J,h"i ...... yS be 1n l06iJa.l ~nd re""sonuble 

T1e theory ofjulbe-~de .law h~s of course been subjec .... to 
- . ( (,~) 

crit1cis.n ,Iso.' 

--"--. --,---- ~-------------------
{56} Bole Vs 1l0·ton,V":'U6 .:;;.n, C.J. ( o.t P. 383 ); ,e'ollook, 

A first booh. of Juris~rudenoe (Istx: ~J. Pp. ~9'9) 

Tte House of' Lords lee iled in 1898 vb..;M'Li it '{{u.S bo'mJ. 

by its own 12cisions (.i.ondon ..jr.;rgeta 'l'r",m\oyd.Y J o. Vs • 

.L:onlonGo!mty GOl'n:3il, ,(1898) A.C. 375. 

(57) TI-ere is no s'iffi:3ent iniiJ,dotion tl':'oJ.t.t t~ie 1Jim.e of 'the 

S:nritis'~here Ha.S a.ny le.Bc1l .Jroi'ession in "i.tbe U:loJern 

sense of' '~Le term. Persors versed in t.~e 83i'=nce of 10.',' 
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4. CU?tO!IlS undoubtedlYillayed .<.1. 

veryimQortAnt ,"~a,rt :as one of thsJu. teri':""l 30urc;es ·af ~nc ignT. ~ 

r:;j ndu La.w. It fa .::.ls 0 .a.1y ing .:..l.n eq11ally lrndort""nt' jarteven 
'. 

in ti e . ;,Jresent systems of J'Jris.Jru:lsnce. Tr~9 o~~ e;1nalRo'dJ..:3.n 

LJ w W,,·8 Dot ing b.utc':s~oms; th·J whole 'of" .3nci ... isg. Jo~rll~n 1" .. w 
. " . .. " ( 63) . 

. :;.150 W"S derived fro:l.l cns'to':£:s. Lex $l11).1 6.180 w""s one of 

tl:e eG,r11e3~ e:nbodiment of Gercu.;....nic customs.' 'rno~ghl.bere a.re 

IJ.rg2' e;Le rnent8 of trl1t.h in 1:otis ..... s3er'tion, st.L.l it must be 
I . 

s,id thu,t tpe im.;ort.~n!ie of C~'3tO!llS in Hindu L.....w bas been ovsr 
, (64) 

'e'llp,ha.si;ed byM1yne \Vb.ose folowino·obsorv-l.·c i orts J.eserve 

s;:>e0.ial _ tteYl..'tion. llFro.'Il the rese .• r:)les I)f 3Cr ola.r., ..;.s well 

,s from tli e 31lri tis· tt.e:Jselves it is now x .;.bunia.ntly cle6l.r 

or civil lta.V: ~eld.ting to m...rria.l6e 

:do,)tion, ,Jar'ti "Lion a.nd. :tnl.eri t.:ince 'iP tte· 3nri 1.. is ,uere in 

the rei:;. in, druwn, fro.!Il <.1ct1,)ai, tis~oes thotj6h to .en a} .!r-:c i.J.bl ~ 
" r • ~ 

8xt"nt, 'they· :;er.e l101ifieI or S:J..,JJ1~,n~nted by t.te o .... in1ons 

of the Ltnlu Jurists. 

be • enforced ... nl· tb"" t ttey ~i ther' over--- rUle or suJ.;,)l~m.~nt 

tt-e 3:n:r1 ti rule'';, II'he im·",ort ,nee '"" tt,.a.teJ. ,:::y 'L-Le 3mri tis ,C;O' 

S. '3':stom ~S a. resi,i!)8.1 ,.nd. over--- r:.;line; body of .. osit.iv? 

~a.w: inli ~J tes ~ 'l,:;l'33refore; tL"" t tbe .:imri tis tl:emseL ves .iere 

lo..rgely b.:.,sed l1,.on·.!revfousJ.y exisitinb usa.~es. Med~,~'tit;;'-~i~ 

j n :: 1s J o~rlln3nt,.;ryon M:.nu s ... ys ttkt. t the .:),rilri tis ..:.re ailly 

C o,lifi'3,~ ti on of the ~.1s;.;,ges of Virl'lQUS ·:en ~,nd t: .... t 

~odi:f1 r~a. t ions 'be l.ng irrHIl..:::. teri.3.1. ,J"" S.t-oms d.ls C ..;.lore incJ..· .. de-l.mJer 

the t~rm Smrit1. A'3~~r1ino to the Mita~s_r~, roost texts ~re 
• 

~---·~'I--------------~------------
could ~iV9 their 0)ini6n for tre 30n3ijer~tion o~ tbe 

mostly G..!lalogous to the Res)onsa 2rudent..ium of th,e 

ec. rly 'Ro"Q",ns. 'rbe o)inions of tte legal ex,:'ert3 ;j,lso 

'were ~ot binj.ing on tr.e king. 'rL.ey bad no ot.her .dart 

to ~lay exce)t biving their o~inion. 

(SR) Of' 3n'jli~h 1,-t,!Ii. it. !l..lS been rij,3btlY s~id by fioLiswortb
tl 

. exercised some kind 
n tb:.:1.t Barristers also have 3 ornat; lineS 
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mere reaiti:ils I)f V '~T wr.1ch is notorious to the world. 

Tte 3mri tlc: ... ndrikZ cle"rly sa.ys ,',. _ t Smri tis like ;3f">u,::::ar 

.nd the ~i.ke embody us,cges r:=:J ogniseJ. fro'll 'tbe 8 ... r.L iest 

times nd that the modes of ci.c',risit.j.on by birth etc. 

r·efe~red. to in t·_e 3Jrr,tis .re t~ e nodes recosniaed by the 

,o.?t'lar pr;ctice. Tte Vyc..v_C-~d.r...., ~yUktiB. states tbc:a .. t the 

s,:} ience of' ldoW, 1 ike gr;.i.r:<, r is b<;i.S'3J on us~ge, .;;.nJ the 
-f/ 

Vir;ni tr d~ya ex~ldoins th~t\Jbe differences in the .:imri tiS 

were in _J!:j,l't d'le to different 10c..;",1 (j'!3tOIllS. 

"C oncl'~s i V~ proof of' tbe le""enlenc:e of ttie .:l)Jri't 1s 

on c1)stoonary L w is fUrnished by the rel u:Jt,~nt rec0cini t ion 

,.c_corlel by t el1 to 'she ICkl-sho;;l.spa., P""iSl1dC'a" donJ the Asur<J. 
~, 1\ 

forllsof.rorri:ge. T~.esecould not. ::;;.ye been~ossibly 

deriv'?J. from the religious l<lw vl~":i:Jh XEllll censured ttet'll but 

must bave been 'due Only tous.s.ge. 3i!nilarly six or seven 

of ~:·he s~~otid,..;ry sons 'nust hL've founl tbeir way into the 

Hindu system owing to the us~ges of do .prini 'Ci ve .:1ge. 30 So 

. Br,:.l'l'Iin, 3. Ksu.triya, or d. V5.is' ya,t ..... King wives from ~ ... stes 
• 

of censur93bif over th~ cases/lhi 1h shay re;ort3J 

It i~ ss.iltb;;;,t ...... ori G<:loffi,)bell, wten :tkR he W ... 3 a. 

.3.:11enborougb's tenure of offi.ce of ,JbJief Justice J . ....... 
ke)t·a drawer l"""belled r'bu.d El1enborou~h 1,.'iIS" w!ich 

he de,gosit,=d notes of c..:....ses wf.icb SeeiJJelJ. to eim '1" .. 0 

SO:1le .cessons from 

our Le;?;:...l History .. ---- P. 84 ef. Atla.y , the Vic'torian 

Cl:.-nc~llors 11,138. 

(59) 3ubje1t to tr:e ge'nerAl .!?rinci;>les stu,'vel- by Pollock 

in bis' First book of Jurisprvdenoe, 1st. ":':1. ~JP. 299-300-

( 60) An' esti -nate of the effeat of 1:n2;;liso, lc,w on~l1e 

.JevelO)mentof Hindu ·,L.J,W 'uil1 be dtte· ... ,JteJ ae)<.J.rE!.tely 

tow_rdsthe close of the ~hesis. 

(61) Sir Henry Seatlfoni Tagore .L"yy Leatures of rr.GOlYell, 

of. c~t.· P. 20. 
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other th<.lon :. i9 own ·,{c;.s olea.rly not for the fulfilment of 

Dh.}rma. The ')ustOTJ3 of rna,rrying one' s ffi..l,ter~l uncle's 

daugbter or )cl. t "r~l a.unt'.j da.ugtt~r on tt.e f6.ce of' it 

contr~ry to the rule of prohibited je~r2e3, laid down 
- ,., 

by Yajn~valkya was eXJressly recognisei ~nJ mentioned 

by ti,VO 3'llri"Lis as vci.lil only by a s.)ea.1cl.l custom. TLe 

rElcognjti~n by t, e .:;)m..ritis of illegitiiU(i. .... e SOI'..S of DviJ'-"s 

~nj ~'ujr~s ~nd tte1r rig~ts certainly rested on custom 

·.'.tni not on religions law". 

Some of tl'!e 6.bove observ~tions anl itn)licu.tions of 

Mayne -iTe c1eu.rly o)e~o criticism. If' Le believes tLdt 

tle3mritis are so ma.ny cojes of IGW, then it co;n not but 

be sn,9Jo·sed. t~".t tLey mqsti"lave' been h:tsc;j on cust.OllS, ",llblic 

opinions or soci~l n&eds. ~very cojific~~lon m~st be the 

result of.-Jy or ",,11 of tpe -.,bove f'd.ctors. I"t iIIUstbe 

re~embered t: t society ~r.3edes l~w ~nj not vi3e-v~rs~. A JXx 
fII. 

)arti0.1.lIar code J..ct must be introi.luced for the first ti,lle <J.nd 

in :tt- t C·",8e there !D'.st be some justifiJati:)n fO,r its 

introlnction. T:e 311ritis contain cOffi)rehensive rules for the 

gov9rna.nce I)f the It"®llI:XXXXX sooiety ..;i.S a. who1-e and. <.AS such 

th'3Y were not ·'Jonf1nej to .:.)I1rely 1'e1i.;...iol s :,J..i,.c,·v€!rs. As . 

a a:atter of fa:'}t, tre .,.,ositive Ib.w or Vyav~~~aru. 1.iha.t we 

find ensi-rine1i inc.be .3mritis is .;:->ur9ly secular la.w--------

se·cula,:rly"d.ministereJ by secul:::.T 30urts----- ttough very 

re~6tely it might lave been of divine or religious ori61n~ 

. . --------------.------------ .--- --~-------
{62} For the cont~til)tuouS ies3ri .tion of "the "::';'l'\.~:'ist. 

system of cc-se law see the follm,ing observ<:l.- tion of 

Bent a.m ; II It is the Jud~es tLa.t ;[), ... ke tope 30illalOn law

Do you kmow how -Libey :x.;.;..lie it? Just i;l,3 a. nbon m..::.kes 

L';,ws :for bis log. WLen your .jog ,ioes clny thine; you 

" 

I 

want to break : 1m Of, you 1(<.11 t ti .. 1 he does it; a.nJ. ttwn 1 
be"" t ~.i~. "If'xki:s 'r~ is is the Wd.Y you [lUke ldws for your 

dog· ~,nd tt.is is the 'y"/u,y the jl.:·le;es·n .... h:.e la.ws for YGUX 

and me". (Trut[- Vs. Ashhurst; or Id.W u.S it is 

C ontr<lsteJ vlith W:,8. tit is s ...... i1 to be), WorKs V. ~35. 
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Tnis Ulti!D<;l.te ba~~s is notting bu·t ~:. fi~1..i·m. Henoe bii;:..yne 

;>erbEl.:,:.,s : al;) no just i fi C c.;,. t ion to s,J.y t, a. tins t,i tU.t ions 11 lie 
.. 

,-he R-.:.ksh;;.sha. "'"-nj the 2c:.i$a.::i.~';" ,na.rr1""ges 'Xx cO'Jld not na.ve 

been leriv9:i from tle reli.3ious 13'11. His rnis(}once~tion s:::el!lS 

to be 1'.~9 to tr e oonf')s10n between the religious -uf'!.3: tr.e 

re3:i.;1o+tS '=i,nd L he secH..lld.r ~ ele~nents of the S;nri L. i 1 i ter.:.i. ture 

ani the ina.i8c.rimins tion betvve -:::n 13001 GnJ b..;..J C;lStOrDS. 111 

.is !'ot only true of the .JOS i ti ve law the.. t the :J Ust.orus .:;onJ. ... 
usages ~f the )eo~le supplied the ~ nucleus ~s ill is found 

in the 3mritis, b~t xx it is e~ually true va say Gr~t most 

of the religious rules of the .Smritis i;;i.!so were largely 

b.:1sed. on tbe reli;::';ions cus"toms ~;(.nl us·~ 638 of the .,;eo.l.Jle • 
. 

(See Medt<: ti tLls" vieyv referred :to ;j;bove). 'l'be SmriGis ~il 

not d.e~le.re for the first time wt!d. t the ri tlkJ.ls ci.nJ the 

domestic d.uti ~s fere; they only rei ter~ "t.ea wha:t iiid.S being 

·ao.tually :followed by the _j~o.9le traJi tional ~y from w.::~e to 

to age. Agc...in M:.byne ti~self <ldmi ts that tbe a.ctual ·JS~Des 

·were l'Oo.i:fi~d .:..nd sU,?"Jlenented by the 0Jinions of the HinJu 

Jurists to -:..n ~J9rec i ... ble extent. Once the firul sf .. a."e Wr::~S 

given to tr ... e Smril:;i rUles, it is not eclosy to :iis~ern W{o.t 

tlleir € .• rlier cLfl.r--ater Vi,.,S tx before ttleir eillbodi·1J3nt .into 

the 303::;.11ed. :Joles • A 0'. in 600.1 or b>ld customs dond mor ..... l 

or i 'nmor Co 1 'lS<ioges dre ~c:''::lL .. t i ve terlls. !i.L..ny pee ul L ... r Llsa6es· 

have been included in tt.1s 3mri tis J tr:le. There couid not 

be .:.1ny reluat~nce on the }8.rt of "Lte Smri1.1i comdilers to 

re~o6ni ~ec8rt .. in irreligious customs, It w.;;.s nolt t.he 

question of relu,3tu.nt')e or r8".:l.d/iness. '£te enumer<.:a.tion of 

c2rtain cDstoms rn1e;tt go to shoW "th,"" t they Wl2re found. 

--------------,----- ---------------------------- ---------
(63) For a brief b1.ltJled.ru.ccolJ.ntof 1..1:15 lex, see A 

in::::,} i s j Le ..;; ... 1 His, or." \~ j tl . ..::nl .:.-nl Mon tci. ..:,ue, 

P. 4. 

( 6 4) HinJ.u L3.W nJ. USu.ge (Ie t.h .&d.) P1? 8 - 9-
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VU,J.l;,;i"wl .... .,1,. y '\..r -J.....,~~_...L. __ .... _ ...... _ -.- ........ ___ ....... __ ~ 

different )ld~es ~mong lif~erent kjn1~ of' l --.l~ p·30~) ~. Hance tbere 

js nfJtt ing curious if in 'J.3rt.-:loin _..d.rLS of tbe 301)ntry 0-3rt;.J.in 

pe0.91e obs::Tvel some rUles of :Joniu0t m.1ah were lifferent 

from tose observed in otber ~~rts of tLe 30untry~ The 

Smr1 tis rigr tJ..y em,JtJ.:i.l3 ised the s iSnific ...... ntJe of Jous toms J .... 3 

they cOllli realise tt:Gi.t supression of :Justoms wouLi oive 

rise to resent!Ilent a.nd rebellion-----u2r.;J.j~ P~/~bhy.;l,t~· 
any~thall. "Md.yne has lescribel 3ustom ..,,5 the "re3ilual doni 

overriiing boly of Jositive l;J.w l' • TLis if6 ..... in <.Ion exa.oe;eration. 

The 3mr1tis droviiei for ~ll the gener~l rules subJect in 

spelJ ia.l Cd. 'es, to c~rtain 8X:)9.}t ions wr iab .. ;ere reco.snise 1 in 

~":,o':S "f spe31a.l :)ustons in o),.Josi ti on to the g'3nera.l rules. 

By .. ,s3ribing the resi.iuary '1hd.r cter to T.stom 1layne Wani.jS to 

itD)-ly tnc"t s;>ecial :).ustOllS outnurnbereJ. the g~nera.l rules of 

t1"e Smritis. But this W· .. :S by no mei..l.ns the c::;.aei. It is only 

b9re ani there th. t we corne. cross cert.in s~93i~1 ousto~s. 

It w_ s no d:-:-ubt .roviled for by tee 3Jl!'i tis tr" ..... t the g9r:er~1 

51lriti la.ws [l] st be unler3tooJ subj~ct to the exaep-;:.ions 

recosnise:i in fa.vour of the 8,}eoi<;1.1 'J1Jstoms; tbis is .&.130 

~notber generd.l )rovision by \',ay of exce.=l'tion o;;.l.S i10 coul-l not 

be conceivable to eXQffiine ~nJ enumer~te ~ll the lifferent ~ind3 

of spec i -.1 custO'DS from every. notbk i;l,nl corner oft.he (}olJnt.ry. 

M:tyne tas refer 'ed to the obs9rv .... tions of the lifferent 

coro:nsnt...i.tors s)8cid.lly M'3ahitit i .;,ccorling to WLom 'tJhe 

'3mri tis being only'}olifi 01:1. tions of th,~ uS~2ies of "Gte virtuous 

nen cinJ cojifi]ation bejne; imm ..... teriu.l custOrDS ""re ""Iso inol.111ej 

unj,er tte term Smriti. This is tho; reslJl'L of d. fiJ'Gion b~se'l 

on the M!~~PAsa the~ry th~t oustoms ~re busej'on thehst . : . . , 
~rt utis or Smritis. frbis theory Wd.S JeemeJ. necesScJ.ry in orler 

to give sOlie religiouscolo\ir;ing of ~lJtj10ri~y for the 

u 

. I • .. ~. ~ -

en 
66) 
s;:J>.J.ti 

ie~. 

of 

• 

re·:) ognj ;, ion and ohservan~yfce of customs t va.ri,;l,nce \vi th the )US, 

general Jrovision of tte Srnri·ti li:i.w w'bi'1h is Qgu.in b.:>.sel on 

•• 
to BUltler, RIl1lUhabb.d.tta, Ndraia., Righunan:i<:.na, a.nd 

•• 
Nan~a)andit~ agree with tLis interJretation • 

• 

.. J!&iU1I . ... 1& JiS&:;w 
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act 1)tOl.lly in existanJe in the tl ,~n SOCi'2ty l':iChout of course 

~t' 3.ivlng .. ,ny iJ.ea. i"J,S to' (j ~e J.at .. dls of 'Gbeir no.1. IJre <.J.nj 

extent f)'f s:,·~).;>li(}ation • .Jt:~ ·to different SUbJ6:Jtive 8.nd 

Qb jective Jondi tions iiff'?rent r'lles of ty.:lJC;j,nJonJuct 6row in 

jifferen-t .}la(}es~mong lifferent kiDJS of p8o.?le. Hence there 

p~ople obs'-'rvel some rUles of'30ndl:ct wi.13b '.-.. ere Jifferant 

from t·.'cee observed in other jq.rts of tfieJ01;ntry. rrbe 

31llri tis ri3[ tJ.y em)ha!3 ised the sicinific .... nce of 'JUS tOtlJS,' ..l.S 
, , , 

tl'.ey coull rs(ctjse 'tUl.t sU2ression of 'Justorns w.cull aive 

rise to resentment ~nJ. rebeL,ion-----flf?r..J.J& e~~~Ubhyo.J.'te 
~-

any,.:.tb'Zn. Md.yne [J,:,8 lesc.ribel (}'18"ti'om u.S the Ifresilual un,l 

'overriding boly of P?sitive l..lwll.Ttis ifo~in'd.n eX'-"'66GlTd-tion. 

The Smri tis Jrovilejfor c:l.ll the .sener ... l rULes SUbJ8C1i in 

8peIJidl 3c .. es, to c~rt""inex~e}tions ", .. l,ich .. iere reGo.,::,niae..i in 

J(I.'36S !)f' $J.)e:}~,.;l ~uStO'DS in 0,,;)03i tion IjO the 6·:;ner.;:;.1 rUles. 

By = s3ribing the resi:ludry l1ba.r ,~ter t.o '3 :stem t.';.;:r.yne wa.n1iS to 

i !I)'Ply: tt-:,.-t S .?9~ L.1 i3 ust ° ,-Os outnu mbere d tb e g 'me rCi. 1 r\ll e S of 

the Smritis. B')t t.bis VI·S by nome':tns the c~;3et. It is Only 

It W::.:S no d "u't;Jt ,rovicied for by the 3'-111'i tis tlJ"" t the g2I"lerc..l 

'3mriti 1 ... 'v'/.3 .n, st be unler ~toda subject to the exce,c.ions 

re']05nis~d in 'f'8,vb~.lr of the sjec1o..1 c:)stoms; Gl is is o.lsO 

; ... notter geI!,erd.} )rovision by ,fay of eX3e~tion ~S it. could not 

be :}onc~e-ivable' t.o eXdolDine .nl enu.!Ileri.1.te ·~ll the lifferent ~1n.:i3 

of' spec i ,1 cn5s't'o'ilS f'ro'm every nomk "",nl corner of't.he 'Joun'cry. 

M3.yne ::.8 refer ·e.d to tbe observ tions 0:1" tt~e lifferent 

corq1l3nt.1 t6rs s~;el1 idoJ..J..y Med~t it!; i ... ccor ling "to w~ 011 'Lhe 
. . ' . 

'.' 'Senri tis -being only coJi:fiJi:L:ti6ns of th3 US';'1.6es of ·~t~e virtuous 
, , 

men ci.nd ~oJifi':la.tion bejng im.ll:.:.t~ri..l.l customs .... re ""lso incl~.ieJ, 

under tl.e term SlOriti. This is the result. of d. i'ic)Lion bo..loseJ 

oI;l the Mi13~''na.sa th~ory th",t customs. <.l.re h.;,sed on 1.IiJetist 
• 

stt utis nr Smri1.,is. This Lheo'ry w~s 'deemed n9cesSJ,ry in orler 

t.o give SO!lle reljg~.ous cOlql'ring of _~"!tbority for the 

d J.J f' t t v::, .. rl" ",nee ~'/i th til"8 recogni~ i:!n Gi.n ot>servan,..,lce 0 ellS oms -

general ,..Jrovision of ti' e3mriti laovv 'iv·t:L~h is '""c;u.in b.:J.sel on 
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Gool customs w'ere no JO';bt 're'30~nised in H1nJu ':"'d.W. 

B t there w~s ' differeno e of o,;lin1on' ,aJon¢ tbe Ji£,:ferent 

Smri ti ';iTi te.rs '" nd ::}'(jmment t'ors re;!;~r ling tue rel<;i,t i ve 

superiority of 'l<:i.W u.n.l c',:st.o'J!. Tt.lus V:us'istbCl. says tL""t Mdnu . . 

,lo)t~d in its entirety by th,e MIab'msaschoOlof ttinke'rs 
• 

~re'b~sad'bri the Ibst t~xt of 
.~ .. 

'lc,w3 rrr::st be liS'Jar,ied.Ttel""ter 3mriti writers a..)pe.-l.r to 

ba.ve be:~'n in fcA.vO'c'r of ;Jnq\;l.J.lifieda3ee;Jt~nce of c!-,.';stoms even 
( 66) 

w en ,-,bey 5.1': inconf'lJct;;'/i'l.Ih- 'khe, 'wr:l~:\Jetl i~~vs. 1l'i 3 BriI,d.S_.)...j,ti ..,. '-, " . ',,' , , . " 

~,t Lime-hono')reJ insti;tutio~ dfe':"'clh CO'JDtr:y,iJaoste nJ 

,f _ 'nily ,5 i 0';111' be Jre3~Tv.ej" j.n 't;...~t, ot},er{;ise the ",eo,:."le WOt'l j, 

rise in rebe .lion; ttl'e sUbjeots:,iIOU:j.'j become Ji3jC..i.ffe~t,ej 
, " 

tow.:1ris their' rulers and. the l.rmy,nd :tre<,:,'sl..1re ',-1'0" U be 

, lestroyel. ,He then enumer;;"~t9S :}er~ in U$"6E\-S of lifi'er':l'nt 

iOC(;l.li"~ i~s ".:mong iif'fe:;rent ~.'3Q.,.leswl'o,',·re nOL 3ubJec.t liO 

re'f'errel to by !~ itp :.nd hence it 'J.l?e . .;Lrs' tbd. t the obs "'rv--,nJe of 

tt!ose ctlstoms w s merely re1ommenl,,- torY4nd not m....nd ... tori. 

r;:rci;lc~ :lso s::o.ys nVyavhbB:r~ hi bci.la.vun,dhar~sfef'..d:y.J.; 7y~~e". 
Ac.')or ling to ASi.:.l.h:iya 'this est-iblis"hes t,he su,,;>eriori ty of 

. . ' (6?} 
c"st'bms to written L.w.He ;;.lsoq"otes ~. verse 't:.o the effect. 

that the immemorLl usa.8es· of eve::'y _ ... rovin~e wLi,]L L~S been 

h.::.ndeJ d.ownfrom gener",tion to 6enJr:.<tion 'JCi.n t:evar 'be over-
( 68) ~ 

rUlel by, tre sQ,~r""!d 1 ..... \1'[. T1"e 'Privy Gouneil hc"S.'IDost xm~Xllli~pcmxxx 

unambiguously 8.; 0 e.Jted a.nd g1 ven eX;,Jress ion to the view t.11;,;1, t 
, , (69) 

"clear )roof of us<:..ge '{{L.l outvfe,i(3b the written te-x;'~ of laW. 

-------~--------,-- - - --------------

by Slle b t \·jce 'torn men p·e a.re .levpted to the l[1w, thl:l. t 

f·e sb'ill est~bl ish a.s law, iT it be riot o.:?Josed "to tbe 

(C'istoms of') countries, families ;"nd. 3<-1>stes n • ACJorling 
.. -

to Bulber f I{1l11uha. bi.!.d. t. ta., 'Nara.Jd. R.J.ghunanl""lli1, a.nd 
• • 

N,~~nda)andi td. ..1.gree. wj th ttis interiJreta t i0n. . . 
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('Xi). 
It was f~lrttJer3a;1d by '"['be :.~i\l" ,,;ol,ncil· tLL .. t tpe ii:f'f:~reLt 

. 'scroo'ls,.yf law (}bi~:tiy arose from tLe ;liif~ er~nce' of' 10'3,;>.1 

ot-storn; lit.e -r:o,;w:-nlerso:f the L=tW inter,c-lret::d t;he ancient 

' .. exts in sllch awe:.y ..::.9. to make -t.H3m ho.r;Ilonise wi tL 100'''J,1 

l:sages or inotber -aorJ,s the~ m:l.:d to L:l.rrnonise the wr·itten with 

the ~'n;!rittan ;xw. As tile O~1cuttCl. Bigt-, Oovrt re'no.rl:i..eJ 1h 
, . (?l) . , ." 

Jaga.j3.mba Va. 3ecret, c,ry of 3tti te II '';''1'1'J ir Joctrjr:.es 1i.1CI.y oiter:. 

16<ve moulded usage but st i.1,.1 more f)~equ¢ntly, the d.o,n.rines 

;: ve tl erosel ves been mou.lJeJ c.l.CC orling tox l.1<e .:.Jreva. L.ine 

xGommentators do not, enact,- ttey e.x ... j1o,1n -J.nJ evilence of '\:.he 

congeries ot: ".he c'.J.stoms wbi1h form the la.w". Frow tu.e 

lee 18i nns rcfc;rre.J .: 0 agove '1 "t-.j.s' :..j,uj te \J1E#::I.r ,'L~..i;.'~ "~·Lr;,,", 'c-T'i v~ 

CO,t:nci1 1--.. iJ. ,'too 'llucr; em~rAsisOn customs---. Tbis mus'~ hfl.ve 
" 

been l::'-rge.LY :iue to tbe inf'l!-'ence of the Histori(J;:jo1 3ctoo1 

ofJ:1ris.,r1J jence wbj:::lh<..1.g.i tc~"teJ. the Viorll of Jurisl. io 

tl o~:;gtt in the .l9tn century. TLe s"",me infl 1len1e is t:.gain 

reS.;.JOh3ible T,O sorpe ex'cent for t'Le views E held by MiJ..yne ; ... 8 

referred. to above •. A'JcorJingto "(;he Historic""l s(;.(.ool. 1<';"1 "is 

not tnaje. it· :,:;;rows anl i s:to be f.ound. in the C onsa iousness of 
, , ..' 

;tLe' .;;eo.?le. custom is t~"e true ty~Je Qflaw ;j,ecorJ.i06:X~ to t.his 

j Plportant m::... te~ial sburae of ldlw; but trlcl.t OlllY in:un inj1rect. 

cay. 'In criticising, the.vi~V{ o:f Austin th~t la.w is the 

command qf the sovereign, fl..d.ine Sa.ysc.,ll.,..t ttbl"1.yr~les of ")or:Ju:;-;, 

w: :ict. .... :r~ ,cEforGe dlJLe'l""w ;lO r:q:t. Gl.~t'-'b.~~y ,jroc c;ea fr'ow t La, 
. ,~' - '. 't ' 

(66) VIII, 28-31. 

( 6 7} AS""l1b:yat~s taken tie vmr.J vy?-va.J:ar~ in ti',e sense o:f 

custom; but t.tis is not the Jo:r;rect interJretk.oton. 

For ~X)ld.wtion of tb~ tGr.msee Ant.e t 'J~~dter II, ~. 

(68} Vas· istla XVI t 4; Gaut""ma XI, 23 • 
• • 

(69) 12!.noore t s Indian A9pea1S~ 39?{1868} iJollec'tor of' 

MaJura VS Mootoo R::i,mlin..-.a. 

(7C} RUteputtY,va R:;l.jenlra, 2 Moore's Iniian A.Jpeij,ls ~ 38. 
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. 
soverejgn. 'l'Lus Mcl.;tne Si....ys thot Austin's view loes not d.d.t?ly 

9:":"8 i ly to] "sto'no,ry law in generd.l and ~nt:oJ.isL JowllJOn lavi 

Punjab were l;JVJS not bec~use t.hey Here comrn.-,n:18·1 by R1njit 

3ingh wLo n9ver tr.o~l;-:,J;t of the t..;;.sk of laying -lown Id.V;S for 

b ts sub jr:!cts dS bis .:.Jro)cr ,f\.inct jon. lJ.'o tL is A 1)st in ho:c.l..l 

re _ ly t.ta. t t he customs <:ire ::UorCl.-l rules so .Lon:::; !.s tl:ey .;;l,re 

not aot:;d '_!.Jon by jud.ges, wto have got do let"'t5c.ted ~uthority 

from tbe sovere j,sn to issue comwanJs. hollu.nd SUh)Orts 

AUS'Lin Hnd in re.Jly to Mc..ine's ,criticism s,--,.ys \:,!ci.t so fcl.rx 

:MS the relation of ~n Oriental l.aX-b;;.,tl~erint:£ std.te (e6. ,I:.1.e 

Punjab :;nder Ra.nji t Singh} to tte viiic;.,ge 0US1"Ou!S of' subJe.'~ts 

is ~oncernel it ma,y be sj,id tbd.t jisobeJjence to the viilct,ge 

custom w,s eit!":er Jt«~t2~;Ui:x 1:J.cqu1lcea in or forcitly 

re;Jressed by tl;e local a.utborlty. If' it w"s a.cquiesceJ. in 

tl en tbe custom \IV::l.S no Ie W at ",,11. If ~ 'ii, S l:Kl!'XSXlXix 

repressel t:ben the loc~d for.Je r'~,)resslng it was in t.-he lu.st 

resort S1) P90rted by tt 2 s"tren:.:."t.L of'" tte ';:L ole 8t .... te. '''::L us 

tte the t-·umb:Lest custom i(1o.y be T3t,o.r ~L~d as la,y .... 3 enforced. 

by tt,,=, sovereign aut.,ority. A6~in in his .!t;.a.ss.",e;e referrel "(,0 

c>.bove M:;..yne see~s to I'lld.ke .some "iistinc'cion bet feen reliGious 

rel i:;~ous law tei:11)1 ies ttle law E ..;.5 enunc icl. ted by t11e 

different std.ge-leg11a. tors in the Jari)tur41 1 H,era t'Jre. 

Bnt it sbould be re:.aecocered tt.d. t 3.11 t.hG so called reI i .;,ious 

laws also x were largely based on ~nj xk~ derivel f~om Lte 

trad . .1tionsanJ customs of the/eoj?le. ~ven the ei;l,r:J..iesL. 

-.-irevo. i1 ing from before their 'L iwe v/r .. i ch W..:loS e i t.ber .:;.i.cce,:..IteJ 
• 

--------------------------- ------~------------.-------------
( 71} 16 :]al. 375. 

{72} Bel i.ant Ra.o Vs Be. J i Rao, 48 Gal. 30 P.G. 

" 
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or crt:.: jc: j sed •. Customs. of cot~rse 1JL_~h1: be ei-ther J;'~libious 

,rho re:fcl~red for the ftrs t' time to C'9rtb in cust,OrtlS a.nd 

lJs,--,.ges ~s )reva. ilin!~ in the Nortl donJ' '_ be South. Bribas;;a. ti 

.al.on~, a.ft~r & IldLd:yana , "",mong the 3r.arit.iwri ters t i:.o.8 

enumer::. te,l ce,rt.), in ~_}parer/Gly irrel i:..;;ious custom 8_;e c if'yinb 

tte1H<Oloes f/here :,.nl the JeO~)le' on ~yt:om 'tLey v'vere bing,inb. 

But· rega.r~ing any ot'her cltstoms._no -s'ul3h lefin1 te s.,iecification 

- :n-tS been mu-de9.ny·Yvhere elsa.. .i:.d.stly, Ma.yne says t~~d, t ... he 

Raks.:> sa, the Asurd. -dond the ?d.is'd.ca f'orros of' ma.rritJ.68 were 
• • 

rel':Jcta.ntlyrecosnisedby tbe Smritis <AnJ 1;.bd.~ six or seven 

kinds ,of: 3'3') cindc..ry some sue h ..... 8 Kanina, ~11ojLa eta. f'ound 
• 

tlseir 'iva.y into t.qe Rin~u syste.Lls on d.ccount. of uS<.lo!:5e. l'he 

- questions of "Gtese iiff'er9nt- k inils of: !Ilarri:,g~ ..... nls ons will 

be discDssed s9,lJd.r4tely. though ,-,,8 a. :tjQ.~..,er.of f'C1.~t, various 

8i milar ql~est j ans SUG38St t le·nsal vee jn,ti •. e dis.~ .s~i0r6 o:f 

''la.rrja.£.:;e u.n(~ sonsi j 1l j n hi r,du ..... , y. jIi' i "'r.er&;l. tL'.:S pe:f\:,re t.LC 

S[i:ri tis, we 10 not }r':;'/ctlca ... iy dome ... cross vny forlD of 

secbn;ilJ,ry sons. 30 also we do noh,s~.a.liY f1n1 u.!ly mentian of' 

the l1ffer3nt f'or:!ls.' of .iJ(1rri~8e before t+.~- J,furi l.is. \'ll~i:l.tJe 

~~C tuo. ly: f'j:n d in t ~ e Ri'BveJs is 6. l{ lnJ of'r?J. i'ui OUg f'orm ·of' . ~ ,~ 

. r;iarri'a.ge c arres .~r)niiing to tbe _Roman form~_ of :Joriferre,c tio~ 

Bl;lt in the 3mri tis we find no fe\l~bQ.n eiul-~t forJ)S of 
( 73) 

~ .narria~~e. ·.:tnd. twelve or rao tl':er fourteen hin:ls of sons. Tile 

s imilari ty loes not end 'Lr-,ere. After trle _,sriod of tr~e 

3mrltis- we clea.rly finJ thut out of the f'ourteen kin13 of 'sons 

only two for:ns s"rvjve. In cuse of.-.rr1o.ge ..J.lso out of' the 

eight f'O;'llS, I) fiefly t'110 for'J:ls na.:nely, tbe Br:-hwa. .... nd. the 

Asurdl oh.iY surv.1ve. Anather very stri).ing Joint o.f'sLrlilCi.r:ity 

'bE't"ieen ;,-;<.rr"at;e, and sonsbip in Hindu ww is thbot tLe 

la,ngnage tt:;.:.. t is '-'sed by the different sa.e.;es is "",rial06ous 

: "nd that v;:"rious c onjeotur~s !D:;:.ybe made on l:.Lis ..Joint. I):'he 

.. forms o_t (]d.r:cj ,"',~~e an1 tl>~ir .iescri;;it ions l~ave been ~i ven in a 

(73) Three otLer lifferent for;ns of ,a9.rria..;.,8,iere not 

enumerd t~J in the 3m~-'i:",is. They 'dere (1) 3vd.y,~,v.;l.rd. form ~ 
, 

.... 
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'very strikine;ly s i.ailar .Danner by Manu, N:rboJCI,. A~d.std.uiba 

. a.nd Va.s' istha • 
•• 

5. M:1rr i~l : . As reb';' ris the different 'for:ns of ill:I.rrtuge, 

as enumera.ted by tbe ,,',riters of' the Swritis, severi;l,l -1uest icr:s' 

S1)8-;9St. t;.emsel ves. Ac;<::l.in ·tl:ere is 30naiderd. ble difference' of, '., 
. . 

opini on arnons. 'Che schohl.rs on ecl.ch of trJese quesi.. i.ons. 

Rerj·--r:jj ng the na,>ure, :Corm andhistor-yof t,lle inst i ttitions of· 

mo.rria6e, t~,e most competent observCi. tions [,ave been ~de by 
.' . (74}. . . . 

Dr. :r-:. C .3en Gugta. II Tbe forms. of [ik.l.rr iage are very lar t,5ely 

de}e,nlent on environments a.nd as these .liffsr in Jii'ferent 

soc.ities in tteirorigin a.s v.ell ,-,,8 'tr~eir later develoLJ!:r;Isnt,' 

the Gi.ctual forms of ·m.rriage ha.ve varied orea. tly . both: in 

their origin a.nd their lat'C'rgrovith. It is, therefore, not 

Jossible to ::lonstruct -.;. single course of evolution wr..ich will 
( 75} 

account for doll ti'::e various forms of .jarria88 ••••••••••••••• 

Where tbere are no rigorous r'.-lles of exogamy , the end, mi-e;ht 

be acLieved. by tte consent of the briJ.e's f6t.tt..:·er, .or the 

30nsent of tt:J,E! br'ide h9:rself wrw being a me;;Jber of 1.-he 

x'ltixi'll!tJ:family or the 31G.n aid not· raise serjo1}sobJe(}tions. 

Scmeti;:Jes tpe,·cons.ent Di;l.S i.o qe fl.c~t;ire.j for Jonsileration; 

where girls are va.luable;~sset6, tt.ey would not be .:,e.rtad ' 
~ 

'uith unless tbe )arents1:u..j a. quid , . .11'0 i'quo. ~bel'e several 

va.ria.nts of' trJis .oons.ilero.tion----- ;;a.id :ror tile bride ........ . 

Where girlsa.re fa.r from ,being .,;ri z.ej u.nd '-iore ref£0.rJ.e~ .;is' in 

the Vedic SOJ iety ~s more ()rless ax nuisance to be Got; rid + .~~ 
by ~;Ll· means , it is the. fa. ther of the bride wLo is a.nxious 

to ind'lc e the. briJegr'oom to a.ce e,Jt . the girl very often ·Ni~h 

J?reS9nts ooore .01' less va,llH:i.ble for tt,e pri deGTO(ltl] c.nd the 

·bri,ie. Tr:is is tbe :nenta1 a.t·L.i~Gude L-'robanly illustra.t.;;:j in the 

._-,...._'--___ ~ ___ ~ •• ___ Isas _______ -

fo:r:-mof marriage; (2) VfiJow-re:!lar~·:i.ij,~e f:l.nJ (3) the 

·ma..rrjage of' a courtesan ,Ii th i':;t.. house- holder. 'fhe l;;l.st 

.form of' mrriae;e w .... s illustrated in tt.e ~nskri t lrc:lo~ 

Mr i ~ e La Jia t i ka. m • 
• • 

( 74) .svolut ion of Law t P. 56. 

, .. 
; ... 

, ., 

Hl' storl' 331 Juris Jrudence, Vol. ~J P164.'·'" ( 75) Gf. Vinosradoff, ~ 

, . . 
".' ,';J 
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(}hief forms of relle;1ous m .... rri.:ige in d.n(} ient lnlia n • One of 

U.e c-bove observa.tions, o.lso ~s cleo,riy subJe::n to 

criticism. It J~nnot be s~id tt~t in the Velie society a. 

girl was invariclbly ~ nuisu,nae. On thex EE. C onljr .... ry, .?eo.Jle 

in ani) ient India. s oruehow i)awe to bel~~ve -Lr.lG t J ... u6.hters 

given in marriage with ale-1u'""te gifts ;...jti to "the religious 

meri ts of tbe fa thera. In orier ""Co 0.0 quira tbis weri"t lilnJu 

fa.tters woull beooJle 1:i.nxiousto induce brj le£roows for tr.eir 
( 76) 

daughters • In the Ri gve ju. ::.ls 0 we fi nl"b.;.l. t the lGio uSh t er of • 
the Sun got rich presents from ter it;, ther Colo t tr .. e time of ber 

l!}.i.rrJ.s.ge. '1'. is is fvrtber Suf; .... ortej by the si;:i.6es wilen they ~re 

f-:lUnd to discoura.ge cIony amount of 30nsiJer ...... tion--- however 

s tru.ll it roi ,~bt be- - - to be a.cce,JteJ:f frorl] 'ene briJebrooui. 
_ (77) 

'lIt-US A .. )astd.1jba . a.lso says tL~t if do ji:oue;hter's fd.tberx b1ves 

his laughter in marria.ge even dofter .... ocejting a nomiIkil fee, 

be 11 V9S in ti.;e bell ru:..med Rc.uravd. for 'uany years and eo. ts 

jungand urine. Mu.nu o:.I.lso asserts with '-'he 3<:l.Irle amount of 

em}!:.doS is tr.i:l, t if out of or~eJ, do f<A "tiLer u.cae,,/ts "",nytbiD6 in 

lieu of givint3 tis Jaue;btar in [lk;.rriage te :3oaJmi"ts the sim 

of killinl3 Q IJ ow. The eld. bori:l. t -e tret.l. twent of StrTdLtofid. also 

inclu,ling its enumerU. ti on donj vCt.riety illli:;tl.·Lest.l~e ".,e11---

3stabli3he.j )rcl.ctice of 5iving presents to tr_e eSirls 4Iot t.he 

time· of their roa.rria.ge. 

The :&:ksasa a.nd the Pi~is' aca. forms of marria-oe aould 
• 

not b$a.nction9J. or encouro.ged by tte r(;gular li::l.·,vs of <Any 

sO'Jiety of any time. 'n·Jere might bex s"tray Cd-ses where Dirls 

~ere caJtured either in battle or in lesser Jis~uljes dnd 

the c.:..~tivate.j girls rnigr.t be ta.ken doS wives. But rebular 

f0rms of marri~ge in "the ~ksi;l.sa. form oa.nnot be conceived . ~ 

unless ;;.bsolutel::1.vrleSSness ,Jrevd.11s in a. sOJ.iety. 3illlil...,..rly 

ret;; rding tbe Pa.is' slJa form of m:;:.rriage d.ISO, i t ~m1<!J(x 

could not be conceiveJ to be d. ~enerd.l ru~e of society t~~t 

some girls must be ravisbeJ wbile tLey dore either <l>S~-""0 or 

1nto"Xicatei. In "this ')o.se cl.lso some m such d.ccilenLoS mi2;tl"t 

tdoke ~lace in 3~sas where wonen ~ere not pro~erlY LouseJ or 

------------.-------------
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1\ adequQ tely ,J'rot.e3tcd. If ins.,li te of nec~ss<:i.ry JTO't€Jt i ve 

.me .s'~ras, LbB Si!'ls could not be sd-ved, obvio\;sly it could 

not be regc:.rJed ..... 3 a. t;enero,l r;)le. 'I'Lere is ""lso no mention 

of ,leta. iled rules fornarrjb.ges in t_ e R:hSa.Sc.... i;J.nd the 
• 

1?ais,a:}a. forms. Hi:m~e in Gtll probi:ibili-cies both these forillS 

of .'IJarrjage or ratLer'.mions existed. if dot 0.11, :nerely doS 

irregulari tj es ~mong the _JeoJle of 'the lo"er Jb.st.es iii ttlOut 

S'Jffi ~i ent reli,.:=,ion anj culture. Hence t.ney do no leserve to 

be tre"" t~d .. S reg.u16l.;r ::!~,t '~8ories of [!};j,rrii.;l.ge d.t all in Hinlu 

k-:;..w •. Nor ca.n tte sa.me a'!lount of' .;'ro(ninen~e be bi ven to these 

AS a. 1}9.;tter of f,>~t, tbis ..llso :D11St be noti3ed ttl<:."t .::.11 t~1e 
. c~;~~ 

approved for1ls of ::narria.ge "-lore but the v ..... rici.nts Qf the Bratlilld. 

for!.Dw1 th sl ~ ~h\t points of li::'ference. The As,j'ru. form of 

ns.rri6.ge exi3ted in early t icnes anl it exists even t 0- Jd.Y. 

But the bo.n on it as a Ji,Jdopprove.:l form of rnu.rria.g~ 5e'2ms 1>0 
,... 

Lave been largely ro,/oveJ o;.i.nJ. its sCQ,.Je 6reat1y wi13nel. 

mr . iage; but at )resent j even -Cone Brahmins ,,;Ure fOlJnJ l.lO 

celebrate ~rrjage in this for~. Of oourse still the ileQ 
~78) 

.?revails tr~a.t the Br:hroa. is "Lhe bast form of tIJ,;.,rriJ.be. 'l'be 

mere ment i on of iifferent forms of ~rridge in the text books 

is not i.J.lw.:i.Ys a gua.rantee trlci. t 't_"ese forms redily 9xisteJ. in 

the an'3ient SOCiety'. 'llhis joint. will be lisc,:sseJ. more fully 

in 30nne~tiGn xw1t with the di£,ferent forms of sons i;;l,S 

en1;meratea in t:',e 3'nritis. 

6 Differ ~nt vi ~.iS tuve be 3n held re6u.rJ.iIl6 

the en1JmerC:i.tion of t.he iiff3rent ,kinJs of secon:b.ry s··ms in xic 

(76) X, >35, 13. 

(77) IX,.d5 

--------~---------------------------------

(78) The listin~ti -,n b~"Lween CI.-:l}roveti "",nJ diS, .,J,Jrovel fOr!ll3 

I)f ~ rio.8e is still significa.nt reo ..... rlinb t.be -.!ues'Lion 

of tc~ r'lles of iistrib'.!"t ion .... nl int19 "i t""nC!e of tile 

.! 

.. 
.. , 

,,". 
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,th~ te~t b,oo}ts on HihJu .L ,Vi, 3031e s(lC101.:.l.rs ;;..re inclin::J 'LO 

ttd,nk thi.=tt the 30na6Jtion ofth3 lif'f·ere'nt Kinls of seoondary 
, ' , , ~ 79) 

-sons vr.J.,sallJpt,el by ,t,pe, ArY.:i.ns from tJIeir Non-Aryan neibilbours 

by Whom'they wers aurrour:.JeJ. But this contention (J;,-.n J...:;..rllv 

be sustiined in view of tb3 '30nsidera,tion '&r the 3u.,;dose.l 

superior st&.n:iuri of tte, oivilis~tion cini the fa.r J'lore 

conceived by any st~tJh of' iI.itLgino.ti n tl':'a.L tine Ar,ians, 
,,~, , . , 

for6etf~',l of their O'ViTI, :]111 turf: unJ'c i vil iSd.tioh SLooded 

J')vm to embrB.cre some immor[.l inst.ituvions d.nJ drCl.~iti-ces sucb 

'~S li-:},eilse'j ;..;.dultery 'et'c. whiJ,h ",ere fr"mda':nentaliy 46f..ins.t 

~{j~e ir ovm ,sto.nia.'i'L ,pf3ul t '.lr~. Anoth:r usual forwf d.r J;J,oent 

of 9CJ olar5 inclu :linE. joll.y in ~X,jl~'1E1nt t 1::.e b.brudt 

intr6:1,uotion of' so ';i,:;,ny faralS of .3230ndary .3ons in Hinlu £.,.W 

is tha.t tp.e different methods of Qf:filia.tion, were dO.;Jtel ,::mly, 

,vith a view to in(rreo.sins the strenbth of 1:.he f'_mily by the 

, , a Jdi ti on of'." ~ilembers. But, 1-1. is t.heory ca.'n be ~'"a.rdUy !.lfl be 1 ,i"" 

when, it is 30risi lerel 'Lt .. t ~,' ild.n coull .... doJt.~ one .::.n..i only . ' ' -. . 
, one son. 'I".ere,:i,s rio 'd,IJi:..t'wri ty which allowS tbe d.loJti on of' , ' 

,:0: 
" ~. , ..... :.. 

.:~ ,'" I 

, ..;, ~ 

tnat no other :f'OTroS of 'seconJc..ry sc:insWci.S tre .... t.eJ in"U's ~reeo:t':'.~~ 

r' fQrm. Ee:tl0edll the secon.lo.ry, 'forms ,,' ~ 
" 

-.;,.,..1 
So..De 'fo ot. ins as it na..3 been :', ~-:': 

".J, 
L; • : ...... .., 

lifi'Z1'Emt' fo'rms of $.1.r'c'i~oes.,::.,~ a.lready se~n in tbe c~se of' th~ 
" .. , , , 

, , 

vrJiJlen of t,h?J'~ciT'lY SOJ'i?T./ woull not Cl.t l...:.;]h so muoh iw.:,?ort6nce", 

to tl:.e '.ct3.stjty J1;ni ,~):):rity 0f l/i.,,,ir JL-.:t'iicter. ·But frow 'Lt!~,· 
',. ',' _ (00) 

£;;.10\1,6' Y~::J.:.y,j,;1J1 ,QYnns of ,tile RiGveda: iIi is CJ.~i'.e 'J1Zw.r' 
• 

that inc'?st was by no means t'lerated or encotlrsged by the "" 

Vedic )e())le, ,i.:>B.rt ~ ~Ularly <::~mon:t> near boolJ.- relat"1ons. 'It w""s 

----------------------,------~------~ 
(79) 'fhe term Uor.:.- Aryan is genera.llY used in a des,;>1e&.ble 

~ense to inalu.e tbe ~eoJle covered by it; bu~ the 

terms Arya.n d.nl Ron-Ar'ya~ are 'l<;r:: 1:/, lO,-,i~allY two 

c ontrQ..jic~ory ter'ns. Moreover J in vievY of' the 

Ms,henj odero reI iCB J it cnustbe said thi::l. t the 'origirllil' 

',' 
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a~SOl'e,!"a.Tlei ilS v'?ry d1s,sr.0.39i\.<1 if a .nan's wife would be 

8_J,9TOC.31 ed. toy &.ny otter 4 b as ',:e finj in the Sa!1lbler's 
(g 1) 

hymh of the ~i6VeliJ.. '.l:.2: oc...:l1b1er ill 'this hymn is f'ounl. 

rejer,ti:'.:;· SElyiL_ .!. b.t by t.is abJect adJiat10n to the b~me 

of e;(:1b~ing .he : .. :d. lost cHI his )royerties a.nd his wife also 

}'ad be·-:n 8.},;)r:::>aai ei 'cy otU':T leL. Cf Co')rse tLere a.re some 

ri3ll!i'JS in the R1gvedi;1 where wornet- Llc.:.ve been jescribei as .' .. 
fai l"bless a.nd hed.rtless .~ ~eoo in the dff<::.1rs of' love. 

Tl)9 in the 2Urv.rLiwis- Urv:,s:.'I hymn, Urv&.stI 1s saying to 

).;rfrrvastbat. there c~nnot be a.ny las tint'; frienisI"i,) of men 

wi th '"[o'nen. 0't.'Vi01..j~S:i.·Y tl"ese are t.9 Vlorjs met.l.nt f!Jr tr.e ggm1!x<x 

consolation of a jisap.;>ointed lover. But it 'lbY .,. the... t the 
. - ..; 

;ss.[~;e3J ;;~ :Ief' L.':1br,t vitoine.reM9.nu and Yajnavtoli{Ys, enumeratin,:; 

tte differsnt kinds of the sec ondct.ry sons Vii th a. bri.ef 

exr12.ustive list of D,ll t~:e,)ossi.ble for'1ls·of s9:J8l1:1;::;.ry sons 

Verily tte sages wer"! st'=lreoty)ing tte exto.ustive list of tte 

·poss i ble forms of t:,8 SGC,o:q,J&ry SOLS. If fie .c:Lc-S -;1,Y ~xc.tDine 

the ..1i ff'erent "Oy y~s of sS}'Jrdv ry SOriS ,enl"-'mer ted by 1ihe 

sarjes J ':'8 '3an bCl.rdly Sllf;;~est '-' fresh tY.,Je 0:[ se:) onlb.ry son 
~. 

Wh1:3b r S not ai'r9ady 'b""n re,)'o.::;r!i::;"'l t.y tte sages. 'J.l~"Ll:S sons 

concejvel ani oiven birt·t to .before a.nd ·after .';l?rrit':..ge I ave 

Qeen mentionel; sons be.:.:;otten· by tc e fat~ler and :ilso by 

)ersons otl:er t,Ltln th~ f<..:.·tl er .t:ave been notice:i; sons ,i ven 

... ~ I!!E .!:s 

,990)le3 of' Inlla ev~n before the.:tlvent of the Ar.ld.ns 

(.90) RigvedaX, 10; 

(81) X, 34. 
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tt~ere. Fre sons b:)rn of Sf ~iiirD '.:/Omen :~nl .Jvi",ia ',fomen byJen of 
..... 

we c~n ~S$u~e ~ln~st 

.the f:Jt tklt t,;"e [(indu Ju:ristsof t£~e ti:n'? .')i' t{~s· 'SlIri ds 

. . . - . '. . '-
';were mo~'e )~'>jloso)ti"J&l ~'Lan ·~)ru;.!lJti:]a..i.. :tn c . .i.9~'.7~ "'s. -, E'J' 

• c 

they oft~n Jro)01mde.:i tl-J.in55 ho\"l' they Ol..ig~-:t. to be • .2Ir:mce 

it is t:'at LinI!]. .Lal\'vs"Oe~s 'LO be 'norenor!)1[tiv~~x 'ti.an 

sufficiently '3le::r. i.:f ';/e r}f3r,:;v'~n ':..0 the :)]03"t re'Jent 

~. . .i 

lons sin~et bIn. stHl the3G fO":lsai"'sons <.-·re so fondl.y,·· 

e-!l'HI?:r8t~d by t~,·e !?xt ri ters t l-,c,t 't_8 rr.-:;;..Jers wi.il not be" 

given p'vqn the le;,st Ld,i:]at.i·)n ':,:, ~tG P~/ .rrno lonDer in 

vO:o:',·!e. ',;.':.1'8 jt '13 not I)(~ikely ~hat the s~'3orhiBry fo 'IS SJi' 

~xisT:el <it .ll jt :::.- d 'leo o~~ i'l\'}:o·'c .. L.nt.iri"ty. Kever'l,,~eleSS 
:, 

~Gh~y:1il not ce:;:se to bGf enumerf;l"ed .hr tr, ~ s;1bseq'enl, 
, 

311rtti 1:/rit~rs 8xa':}tlJ for the same re sons f·.S t:a .;.Jresent 

;e~t write ~ of 1 ~ 10 not: i- to rf?r to the ~bsolet?· 

faros of' S"'~ ond rJ sons in Hinlu L, Vi. 

. . 

---~---~---------------------------.---------------~-
(92) IX, 32-34; 49-55; 181;X ,(83; ~:VI, 6 • 7. 
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ktXiqpC Rsetre.ja !'='on j;8 one ~'''',o is b~~,r').-t·"~n b~x a :n2,n otner 
• ~ "; >~ 

. ~~.~ 

o;injon r~ .. /:;rants ,.·9 O\Dersij.J of, Ls,::-tr<..;.ja son Wi:JS· ]F~xf" 
, (82) ", ,. , 

referrei to by Manu and 'Vb-S' istL& •. ~(}l'}orlin6 '[0 on9 vie:;,-, 
• • 

.... '. 

t"''''',USb;;:.nd of' t!~~·wo·n·,.n ':';0 is like tte field on ,v.'~"iJti c.ro.,.:s" 
, (34), ' 
ure rejsei. !1S -evj'lenc?J from tiie c?'ntr'v"'!rsj referrei.l 1;.0 XI!ZX) 

~l'I'V'2 ken ),1')8 :frl)ITI Lhex ~onsiJera.tjon of'the' ~uesttonof . , ... ' , 

,to tt.e'1sw':1 bellef' 1.i "t it ~W:i'S ,lis'}ontr..l)~l ·;,1 th the' 

t"e "!l()O~-' "iJ:<:>·~ 0-'" t e ,J ,,' .J,..,. _ .. ~ . . _ . 

, . . 
:)20)le by wbo!! tte Cb':S,ti:ty, of' \(omen' 

':e" n to be ./rized.3d.ve and 8"?;,!·~!t tte, tr,.Jit1,P. 'Of to.?' ~.i% 
(85) 

Sena t in :11 t:.e Jortr()v~r.Sj'3S refer'r~d to ;:.bove ty ~n.'Ll ~r .. .l 

v~ s'" tst~Ct reg"'Tjingt;-'e 'o',;iherst 1) of t, e 'son ":le2:()1 .. 'cen', . tLe . .; . . . • • 
-,"""-

'or, tte husband ,of t: e ',70,rlan iI)the other worl'j, or in thereo.lm 

of Y8ffia. :'p_ t..l,i$ \'10rl:1. ~f' cl)':~rse I tJ,ere vvu:s no room for Joubt 

ttat the ,son be. ett~'n by ,:, $tr~',n6er be' on,s'd 'GO the,husbc;..nl of 

, ., .- ~ 

t~:e WO'n~ n. Ti"JS i~ 'O~, O,'1S t,-at tLe sys"i.,e:n bf' i;l,"!dojLt:n:r:~t. seems' 

to : ve ~-i9~n d5 .3C O"T- :'~ei fr ..... m b.ott" si les re)re-3entel by tbe' ." 

" 

---------------~--.~------~-------

" , 

vi<:!·'lo:f~'!anu. tNOi.t tne syst" "I of' Niyo6- cdnno't be 
, . 

X'Kt1!l~JJ:xt'8!ix sup)osed to t":9-ve existed d.t l·;;a.st ;;",;'}ong the 

t~i~e born classes. 

: , 
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woman anj not to the be30tter at le~st is tle. ~resent worll. 

Hen'}9. tbe bege-tter lad obvious r8£1.S0nS to (1~ Ijs10urgeJ. in 

ra1sjng 1S3~90f wtose Jossessjon te w~s sure to be deJrived. 

TI- e fusband. of the WO'llan aba-in had. no loubt tte alvantage of 

)ossess j nt; the son begott.:-n by a}.9oim:'i'Der~t in t;bis worl:l, but 

tte utility of :aving a.son in the nex\:. world of "-jdma'. Hence 

the tushanl of tt9 WO~Bn tad suffj3ient reasons not to bllOW 

of a son 30nsisted in tie service to be renierel ~ore in the 

worll f)f 'jam:::.'l t.tan j n t Lis ivorld.. Be ing thus :11830ura6ed fr0m 

bott: the )art i 3S. tre institution of ..i),Jointroent '3a.me to _Deet 

1ts :m;~tual d3at.h if it 1 iJ..i any exist:,n1e at any _)erio.1 of tl:e 

80,; j '";tty at a.ll. T'::.e 5ritGnnara.iiyb. Pur~:q.a .Jrobibi ts· 
~ 

"devarana sutot)CI.ttij'. ie., t.t:-: rats1n6 of 30ns by.:::.})oint.ino 

• 
also recognise -monly )ri'nci.ry sons anI latta..iia sons. 'ri.e 

P'lr - nas mostiy 3a.1l'=' after tte 3:nri tis ani J~nnOL su""erseJe 
• (95) 

tte ~rarmas~stras. Ifun3e if there w s no ,rovision for the 

w-s fo')nj onl jn t:.e ?ur-::n .... s, hoVi is it (}onsistent to u.10e)t 
• 

t'e 30ntention of tt: e P1Jranas to the SU_JerJ ess i ')n of tl)ose of 
• 

lis -.}}earance of' t t e m'Jst of tte SS!(} oni r:; e')ons for a~l 

ii ff<;orent :"'')!''''8 'j:f" S~ ~ .')!'la. ry sons were ttus -'; ri8~rt '1 in tt.e 

3'!1!'1 ti s -s j t J.-as a.l!'~:: iy heen suggestr:d ')nly for tbe;)ur ~)ose 

of' ~r~s'31"1ting .sn e"X~lo.11sttve list of <J.ll tt..e 10nceivabie forms I)f 

A GtH.ha ja SJn 1s one ','/110 is t,rn in s8'Jret. 'roe very 
• 

-------.----~-------~-.--------------

(96) 1.Vilson Iso rj, -ely -re:rJ6.rks ~hE,t. ti1e ..Jur[~::<s ~re T\('\t, 

auttDr1 t1'!s in H1nlu :.E.w ani.l t.1JCt r. -c,l.·ey .tiIily be re3e tveJ 

only in eX,,)laLd.Lion or tt,e interdret.a,tion bet not in 

:,;>roof. 
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""","n; 
• >"'"1,. 

" , ", .. ~...; 
. '. "." 

~ ... ," .~~ 

,,', 4 
,- . 

i 
a. reglllar o.n,r bon~fj le syst~;;',. Such ci." son rai~Lt, be "LtJe 

result of tte loose s~nse dr 31~stity ~n the ~art of 
I " 

jnliTJill>:,;,l WOl:an concern'E;i; :t11ey coUll best>YH 'tt ... eir i'ci.VOL',r3 
" !' 

on t!'JOse ,i1:0 ~oUii b~;>rod.ab J.tt-:i'~ 'Jnnoti1ed by otbeTs. In 

tbese ~ir1I)mstQn1'=s it 58 mot ne~]eSSci,ry---- , .... s it l~<:i.S been 
, 1 ' " 

'S7J,;g4:1t~,t by KulluKab! a.-tta.----that,tbe r .. 1Jsbe.hJ tll'ist be .,.,wa.y 
, ' • • I . . , . 

from tt,eir h011ses. Only do temJ:lorary bi-bscln e 'or 1:di: 

, ~ 0r..-:. 
•. t=" 

"<-J. 
,.,- .. 

indiff~rence Of tbe husb~nds migtt be mig~t be 3uffiJien~ foi'; 

t ~.e vtJ iaus inJulgen1e011 t1,e ;.art ofL. .. e .vi ves ~ il'~·.e viJ ious, 
I 

1rar3cter ,of 6i. worn.:.-.n is not tl:e s.:?ecidl f:?",,1j~re of 'dony 
I 

p~rti3\}1a.r society or a 'iJ'-'~ri:mlv,r 

o1cllr3d in i",: e ,}" st ,:..nd. t: ey ?~iil 
I ' 

Sttl.g9 

aC3',r 

of 

in 

it. 3~j3l"J tbin.3s 

t:-,e ~resent ~S 

well. An~ once t.~e -son is bCbrn nobody JouLi (;l,.-ctrib1lte t..··l~e 
I ,,' 

,ratt:!err~!).j to dony otLer tna.n, eX'J~~;t tf...·o r:,~sbo,nJs ... n1 tLe 

wives ,·~:.cso '}. 'ulJ not .11:313 lose (inYL ~ing r' cy:;;,rl inb trie. 
. I .' 

f'.-:;,.tter" ood. !i.:..,.tura .ly t;'e L.Jrestl-rn~ti n wou:..d be tl' ... u.t c.he 
. 'I 

t:us~c..njS'of the I/O'nen vlere fbe f," tter;3, of '(,J.e sons conce neJ. 
, ~ - . 

Hence it j s not ,9roer toaa.y tl·,<""" tbe GudDa'ja form of son 

'~X1S"GeJ in "tie society ..;,ni t Qt in '.:w:,rJ)9· ',f '"Lime i'L beck,tIIe 
I ' , 

-'()bsolet~. Th01Jgb ttere is obvio.',s' irnmord.lity conne,3t.~1 ii1th 

t . t f G-l' j t . 1'· b 1 J.' te b~r bot\, 13' L;~jQ son ye , ~ e 3.:.n .o.r.lY e r3gcl.rcLE.!' ... 3 
• 

e. seconJary son "n.i.ess we vi "',; t.t:'~e c~se mos1j s~t.ri~t ... y from t·te 
i 

sti:l.n.j~oint 'of conjug""l f11elity. Virtu.a by tLe f';;l.tber: ')81 13 

a 'C. tri b1J tei, tl" ough't ~~one;ly ~ t- (I tbetnsbanl of the \yotIli:J.n. 

A K8:'nt~na. son js one born of t.n un(ficl.rriel·6irl. 
i 

GonsiJering tLe recognjsel Uistinction be;~3en ~Jdroved ~nj 

disc'~9_,rovel for;os of' Hindu (Lrrl::.Lbe , ti.,e .3.:l.nct i ty ,of'. lILe 

'n5.~ri1:l. ";~ tie" nd t Le .)a.u~ i tr of t'h'e instdnC{~S of t Le K:ninLl. 

senst! it '1cin be ""sgert~d trf't s'':-Jb <ii. re31'lar institutdon ,JoU1J. 

not possibly exist .:;J.t ;;,.ny std.~e of tL~ Hindu aO:Jiet.y. 'l'cese 

t ['j ngs xay be founj now-iJ.-'l~Ys u. ..LSO- - - not ;;t;S rUles b' ,t cloB 

8"Xoeptions---- . vYi"1ere unfort.[,m.:1t~ly girls ~ i:l,~.Jen to be;:ome 
1 ' 

~bt j ,ers even before t re ir *rrj .... ge· on tj,C'J olInt af over 
, 

1nj~15enJe and 0are~essne8s~ T-e ~bove observ~tions ~J~iy 

Ulutati'3 tll'Jtan:iis to ",,' S .. bofl:a son:.;.lso. A 3a.bod{.a son 
• • 

.1i ff9rs from do R:;:nina son only in one i j,Jortd.nlj res,.;ect. ~Le 

Dhaka University Institutional Repository



" 

.. 

", 

" 
!'. 

-79- + 
I' 

.. 
<;\<Ljo,!l-liisLeJ TLe Kanind, son is a,p, i'a::}t. In l.Lis i'orm he 

1 - . 

son; is a.lreilJy born ev 'll "before :00.1 I id. i:5:' • B,ut in thJ otner 

case he is not born but 
,I 
]$ only borne in t.he ,·vo'Db jf t.h'~ 

I 
bride. In tt::s f'Ll'l r..t.ere is ~.,n.t?les3oJ!e for the JrEls1,J:!l)t1on 

I 

U:o.t as the son is born a.l:fter the ,.na'rridt::;B Le ll.:'st b~ i..he son 
! 

of, tbe h'}sb.,.l'l of th? eirtL. A))lY 1.his Jr3uJl~ticll tind tt~ere 
.' , I 

will be no s9conlc.:ry sonabi.;! in ''this ']ase • ..... ik3 0. Kd.nina 

son. Ss.{_o,11":a son al.SO~'{w.s na.tur&.lly 1~,911 in <:1 very lciw 
• 

30ns .. 
']8.n; l oltrllJ ba found in the Dtlo.ri,kls· :sLr .3. Hence t. h::>So. hO~i.la 

forms ~f' ,30ns co')Li not rel)r~sent Ciny r35:'1a.r, rule of the· . 
i 

'. nindu "society. If ttey 1!i~X' re)r.;senteJ' o.n/'\:.j"ille; i:;l.t ail, 'Ley'," 
, '1 . . 

redr~sent,=.i so-ne r[Jr~ 3XC~~Jtj')nsto It, _",enervl socia.l rules • 

. 1 

, A P~~,mE~rbl fiva ',san. is! on? llO' is born of a Pun&rbt ... u 
or 0 t';:1ce-- rnc~7riel wo:na.n. '.l'':''h.ing for .~,;r\j.ntel t~,;,;.t eV:D or..'1e-.' 

, '. • i 

!1)5. rri ~Jl ' WO'!len101Jld snd. d. t1i "t,akese~onl i '),.:;bo.nds"ft er ',a, vinb: 
i 

,fr')rsaKe~ tl~~irfqr:ner i,}!,lSbrnaS; 'th? l-l','~~Llon of s9.Jondhry 
" [ . . 

~ocst".j j .1038 ncre sri 3~ <;l.t't1.i." 30 far 6 s'i"Le: s,,?,3onJ i~!Jsbclnj 

is c'JnJernei -the t3 is to 2<\1.:rirly reason ",' uy he sOou.Ll be 
1 

. deprive) of t 9 possession of tr~ sons be60L~en'by bi~self. . ~ .' , i 
If t!:·e se~ond $rrio.ge of ~Lt;l wo-non is "e;;;;'orJ.e,i L,S v .1iJ, tll~ 

1 

'saris born ~f t ;t ~~rriabe1are to become 

. 1 e ~'j , j rot 3 sons of t~ g s e ;dni 1". .. JS :;2.~1 of .., . i te, e wo:aan. 'n'.ere 

was no :f1~tjf)n in "(,rlis Jasel by which t'h3 son he-botten by 

the 980,On:1. h'lsbf!nl ')f the- \~0:n&n co:uLi belon:', to 1Jhe first 
.I 

. , 

husband. Hen3e in this ;)qS'31 also tl'ere is ~"ardly dony ne,JeSSi t~ 

of ajnjtLing the extstaence! of subsidiary saDSl i~. AnJ exce~t 

for t~e ner~~en~i~n of tbi~ ior~ ·6f ~on by thesb6es, tt?re 
l ".. 

is pra~CiaalLY no other ~vi1~rtae tt~t SUCh a form of son jil 
I 

real y exjst tn t4e ancient fEi~Jlj s'0'3iety. An '.:?GiiJta. son 
I 

8£9"in, 1s one IO 1s 3ast n:tf by bis natl..lr;, .. l Jt:l.r:~.nts anJ 

"LfiKen uJ f,S 9. son.by a s'trt~,q6e'r. ;ooh .. a. form of son oa.n 

n8ver re Jresent a re ,;~)L, r Sd'11""1 rule. 'J.'here ni ... ht be v'3r.i 
- '. ,I 

r" re '}8S ~sv;h ';!re the pE .. r ~ntsi .... 'ii.o',:ere no bel, er i.r:an :!Ionsters 
I . (97),. " 

in tmroan sl"pe c:')ul,l c,.,,St ofif their ovm sons. None oan say 

i 
tha.t vi~iouSne.ss on -l-1,6 )2.rt! ofx ruun or wo:n&.n he'S JiSa)J28,rcJ 

t 

!., 
~ "I" 
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I 
and that i1192;:1 1..i ~ate, biriths ~:ave J ?"':'ed to Lethe ~la::l e. Irbe 

I 

pra3t ice pr~va11eJ. 'Dore of less in the )8.st &nJ s i 'Di L~r i.y it 

;) ev:,1-,-s in the Jresent a~so; but disoarJin6 of' lebit.Lnate sons 
I 

1'D11St bave been very rare. I It might b~ tt ... ~lt sons would be 
I. 

ret~ rjed as dis.'}arJ..~.j by pa-rents on a~IJount of their deCl.th, 
! 
I 

d:lS'32.se or atta ck by robbE1 rs . or wild a.ni mo..ls. In r.tese 
I 

C j '3 ums tBnces t he stl·:·,~ !II~6ht be fori" i.ln .... te enougt. ·LO La..h"en 
! 

to corne to t ~e not iiJ9 of 5 10me ktnd. he rted 'nen wt." woulj LaKe 

t,tem : 0'D9 t bring t: el1 u.,? l~ke their ov.n sons. Tt.ese infants xx 
I 

a so :avine no kn'Jwle·.ige ot trace of their~ own nE.tural }a.rents, 
I 

would. be t&u:.;ht to regard the fos"Ler )arents as their real anl 
I 

nat'lra1 )arents. It is in tbis way tt.a.t the r lat10mc off 
I 

f'ather ani son would be eS

J
6"HSD31 bet' .. een Mgt of'f cUldren 

and s rangers. Hence an Aps;bid.ta form of son ca.nnot be sail 
I 

to ; ave reJr~sent~a at any Istag3 of t J. .. e so~iei..y a. re6ul.ar 
I 

inst1tlJtion for affiliating subsidiary sons. 
I 
1 

A Nisada son 15 one w~o is born 
I 

of a .3udru woman in 
• I 

~onnection ~.ith ~en of the regenerate c~asses. A son by a 

concubine is also ol~sseJ by 80009 sag~s with ~be Nisaj~ son' 
I • • , 

i ,-
obvicmsly tbe sons born of lhe unions of 3uJ.ra wo:nen anj 

twice born !D'3n were heLi in 118. very low '33 ~ ~e n. A s on born of 
! 

a concu"bine in 0ornection wilth a S' udra. was entitled. to 
I 

mintenan(39 as ':ie11 S in.b3rhtc;.ln:;e, but in t:',at 3~se the 
t 

concubine ~ust hcve been uni ... r the absolute Jontro1 ani , , 

ex~lusive kee)ing at the 
(88) 

f'or tte son's b~ing. Eut 
" 

'Dan I Wf.O is sU)Josed to be re[,.sonable 
I _ 

a Misaia son begotten by a twice-
1 • 

born was ent 1 tled. only to 'naintenance without any rigbt of 
I 

inbsritanoe. It js also joubtf~l if such a son GoulJ at a~l 
. I 0 

I 

o:f!'er tbe benefits of fun'3r8.j ObL: .. t~,ons like a n.;t.ural son 

I ------------...-- ., --........,....-
(137) In the Rigveia. (II, 29~h) also we f'inl that illet!:)i~i.oG..te 

• I 

birt:s ere ooncealed. a~l tt&t vicious ani wi6keJ WJ~en 

d isoaried the ~L i ldren fha t were .porn in se~ret. I~ is 

d:"Jubtf"ll if' 1 i gi 't i1l&. 'te ~ons born of la.wful v/edlo3,b. coula 
I 

~~ eas ily d is'Jarj ~·1 by tt.e1r nu tural .:?a.r:>n1:.s eX38)t 
I 

unl,=rv~ry exceJti0na.l ~ir3u'nstan3es. T~~e conce.}tion of 
I 
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or ;-" i .. ,~"taka son. Tb0')lb tt·ere is no s')8(:ial:Jl'ovis1on in tLe . 
I . - - ~ - . 

! 

m,& r-:'l[1st ash" s in t.ilis !re.3_)~ct t .i t ':}hn be llndEn~$-coodl,.b&t if' ' 

""'.,.ther in ::yrt.f'er?nce '("0 ti,e real 6.n1 ~t,... i '..1 nZct'3 son. As a x,x,&x: , 

"J~~,tter "f :f'r-'Clt it, is j!.lpi0'lS to W1 ...... ~ eX"L~nt a NiSb,d.e. son 
t • 

c"luld be reJ;ri'3d ,,8 a. ,son tail in tIe ety'nolo,~iCi:ll 3CL.c,," 

of tb9 ter;ri .?nt.r,,,.TLe t. mere fa~t of ~;is c:laim for 

~ int.enance C'annnt war!'~nt ~he. c'onel \]6 jon tt;;?1:... fie serve.J . 
I 

-.i:e real ?llr..Jose~ d"f'·f.,. son . ..:..ven at tl:,2 /'L;:nt t1118 e;.,unx 
I' , 

. " 

'0 'Jain'Cain it on )hin c·f qlJI!si- cr1 :Jin[ 1 ; nj (F~ 31- c Iv11 

liability. 

7. KinoIs £dictz 

Is .iSlatl:e ~~t JHssed ,~Y tt .. e ain..:.; 11,. li8~·ns 'GLe lw tLS 

.' giv3n rise to_ ~y r i.s JUfiCir.l l;;J:lsior.s .S "Lie r.1~~.r.est 

tri bl.lna 1 with bo1..oL ()ri G~;rl.: .. l"'nl .'.)}ell,:..e J ~)risc4i:J l i ems. 

'.'.'l"l:'!n any '':!ase W:c..S tri~ll by tLex.1ns tn ders~n xi:l::!5~'l!!x1inrk~'ky. 

~Tt-,ctNXXX''lrnXXX~~~X'ta:x~n::~~"Xt3f:ii'X: t::·t(!N~-.:::dlx:'fl1'tx<xm.Jx,:n(:3:~xwxs: '1 th 
. I 

I 
tl:e (.;.e1) h:f _ councillors: there wi.s no a.?) '?G 1 tb,'?refrom anJ 

v/,.en €lny' ease W:01.S trie.Jj by tLe ott er .l.o'er CO;J.rts, th.e 

kin)~t S JO'1rt w:-:S tr,e l:i l:..:.fJ8St G;.)Je~la""Ge c'lcri :-bove tb2!l all. 

cohaQi tants and cL.ief Julges are 1ec:...ared "to be "Gte tribuncls 
, .. 

to who~ te w~oae cause i. ~riaJ.~reviGusly may a}pe~l in 

SlJ~o'1ssioniA.· wt"ene c:.:..se L',s no"t been riSi t.1.y deJj deJ by l.be , . . 

.~ !".s8'llbly of' tt:,e hinswenl, it. sl::ould ba 1.earJ by _t.L€ 'soJy of 

t · ' . .::1 '. it I. . t b i J b h ar lsans J Cl.n\J. .when . b~S no een Uly inves t1.:..;.6.L e y 1:. e 

bo,iy of artis~ns it 'S110r11 beex(:j.'r11n8j hi the.· "eetin~;; .l)1:' 

~ (')-: ~ t j t [" r1: 2" e:!.'.,:! '\\L,=,n jt t· ~"';t t-S'er: 3 ~f'~j ~: i':l "( ~... ~.j:y , 

tte Judgas were su.;>erio:r to tl:e x~ssetDbly of Kindrel 9-ni the 
. I 

---:"'--.. -. --- - --. -- -- --.------ -,-- -.::-.; 
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I 

I 
i 
I 

rest; tLe ar"ief ,jule;e Wi:iS above tL'? ·_.J1)jsEe ,.;',.ls€.:s. <;-eLi. t;1.e 

Le. ·'S r:.l'v'io.ys Sll.?YOsed ~o be 

pt,ssing j'Js't senten::e. ' .. 

The- Jti ng, as. it has 41re2:.Y beeh noti'3e J6 fl.1Wa.ys ". 

eX9:"Flte:1 . :':1d r,cver f~r1:Ul6,t=. _'s.~ r:~7."~e.::-'t: ':'~0-~G __ 6.:ljudicati'on 

TLis will be ~.111y eorrobr~t~d 'bV VerseS 19, 83, (~ d.nJ 52' 
I . 

of the18tl-; title of Nara..J::... Aa:.}prlinB t,o tre first of' "Ltese' 

verses, wte.tev$T' S9?tencel:l.- i->..in6! ,n8.~; j.f;.·ss, ;,-, .. tner .Just .or· :~,:' 
_. "'. _. _ .. ', ... : _, •. ~~ ..• ' .• '." .. 1

1

.. :, - -, ',. + ", - ... ,.-" '. . ..... +~." -'0:.... ','11 .,' ':"-.......... ~ \ " W:j'-,$· ,~'J1_.L8.., ~I,e lu-W, u.v .... or,~~n).> 1o0 ,.~!.'L~15-e'"'()lL.l:. "\;;:..L f~e, . rOj~l:;!: . 
. j ' ~. .. 

,·,"i:.crs <..:..re/dec lar~-i to ;,rise f'rbtn ...:i,,"/-_ 811 its'; the tt ird verse ';" 

~nmtierCi. t es t~:e -1j frerent f'JncL i,ohs r~ f the hihc b 1Jt 1 t .ioes 

£"Urely !Ju:':'i ')j ,-,,1 fun~·l,.,ion-of tb·e 
(89} 

; Again 8.3cordlng to BrL· .... s".-u.tl ..... lso, the elict of the-. 

Idng; royc.l elicts ;never i'!l'.?J..Y ~!iIlY le~i·3..1.i;:i. 1..1 ve ·er..a.·J l.msnt 

passed by tt.e k1n0 ·._ Tt'lis ·.i1.~l bel. qui teC.l.8.;l.r:,f;,':·om 'LLi:. 

i llvstr,;" tionsgi ven byErjJ:.k~S.!a. tli re6~:rli·T,l.i':; ·t..L~ hin~t.s eltrJ1.,~': 
, - j. '. 

'll iC,h are to pe fC",r:j ifl. ti e ,deol:isi.dr.. of' Jl"e hiL~. \ 1) .IU?'n 
, (0l) 1 

no evjdehce is:."or-~Lor __ l·]iI10, \:":!),iJ.erl "d.>.Jul.ICes ur:~t ,.~~~"_ 
l. \", rI"QJ·::s~ · .... r ~ . t ,\;....!'~!::.r.:;(' , ~ . L ~:r::e ; L(;-~L:':-,:," (:::~ < .• :-:;"a-Dt J..} 

j , . 

,. i '3n'tJ:l-">.' hing .iisr?';):Lriir~6, 8f:rL-o..'!Y_d :JueJ',Jso._,es .. dLsses 0.', ' •. 

3ent "'DT~ c..c, or~ing 1..0 1s. ovm It:sl)' etlon c..n·i :J onsiderat ion. 

It As been :ri6j:~ly saLl tL;.;.·t '1·.iL·" a..:iL,)ir;.~s~ r :ti'.~::' .. nl "Gtj9 
, . 

aQ,ni,nl str::.:t.i ve 1):i,.J i ·inery . '-) j>;! I:l~t<ent rlJ;sted liliti~ t;l~e 

121t:isltL t ~ ve or t ~,el :~W iOO-king 
.. 

t;-,e king una. iris llgents.vi·,o )Cl.r i,Jd oJ} tLe ;:sovernru"nt d, re 

"~'f;TJh subjec~ to G't"€! le.Vl .. 6 tte,s.ubJ:ects:.tli3~:JS91VGS. ili.e 
.~ .. 

,-, --. --"""~-.-- - ----' .. - ... ,,~ ,. ~~·.:r;:.·· __ '_.' _ ..... ____ ..................... ___ ~~_---

II, 18-~~;.· 

boun,:la -ries 1]B.l'n:):, h?i' :'iI'J~rt, i11(;(l t;> ·.Ii~_rnS::>r evil ~nce t 

t~!.e hine; as an o:tbit:a.t'Or 18 :,01::1d -1e;-:.rc;;.'te ~he:n ·~.itt.i 

I 
I 
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to the ~x:tentu .t &.n ,:",l-rlinj's-J l'i:l "or 'of' -,-. ,I ,:; c~ Jl'u. introJ.~_we 

'J ~ anges in. ::>.lnilttfl"t8rins lC;.\',. hrlis c..bsenc~ 'of 1~6iS ... t'i ve 
! ' 

)')wer in thead-11'inistration. takes away tt~e 1.{.Jort=...nt 

j nfl p':!nce tY.lt hrld 'Lo ·I.-enl?"hdyto 
(91) . , 

int;o ",n b,uto'Jru.t· l • . ,I 

. I 
Ace 0 r r,:lj r t to K. V. Rc.n 52i:; wa rl1 i 

I 
:roundly ·J.e'31<:l.red t: 2t a. kin .3c:Y11l0t il B.e tJ. law over- r:j..J.iD6 

:l: ;·r.na." J.ni 2,':'-30 tt:cl. t n tre eVih~n:J'3 of Lis~ory lo~s not 

1i selDse ~r..ye:xer~ is·c::of tLe "':i~?': 'e.'':L. ·rer.;:,:to.l ""Q\H:~'r of 
" . '" . (~~f . I .' 

jP.-1('/'-'2~JBr~t 1?:i$.L~.tj0t:rt A'''';ir Le-st:..~·s 0::: t"_'~ .~ir! ttk,t 

of the views of 8partio;ulur oi-tbodo"X section of the Indian 

.960)le who 'aere opjoseJ.. t~ ~ le:,~j slctj CT jr, ~~crot:,-tjcr 

r, i" +~ erE:-:-:-- j ~.T0 ~ t..?-:!Lor (' -ro;. ~ -::Pi, raMS ,? s tr~.l.s. 'I'he reb.;3 t ton 

~')\\:rt.~. JaS :f0ytl:;E'so ·7~;_1,.e'n T~~bitc 'c,,;c'ie -j ,') 

codify w~,:?,t they '].e",se' bllt let tbe:n ·i;,:,ve t:"J'e - . . '! . courtesy not 
(g 5) 

t 0' 'J~,ll it Hinlu.{..<.).,v'l, for tb-: t j-1S Just whit t it i q not II 

Undoubted,ly one of .trJ6 """"-~~ :n~nt's ")f ,tLc ·;):,ci.. •. ·"L ,;~ 

1'.;r':'-,., ·c··\·t {l~':ry·-1~i-··:"c,,··f· 'l,··'t···· "Ii."· ,', .. " ';"",'.,. .. J.... .:<::'0 qo ... ft .. ~!,7':~;:..:L . .:·e~"'" '- J}~_ l"" ! .C'. I..; C: ",,".. ... <.. .. --

'/, ···~.,·i.;.J-E'o ' •. L •.• , a;::;ainst the t,ime-bpnoured' jrin~i.dles of' T .. r~e 

Dn§.rll s'-::-s·crh~. I;L;t 't,l,ts ".j.qw-;tn.nO.L\)l'..£,er 1:c 8 i Jt'~crted jE 
I 

vj2',',r Cf tbe r~oderr:,. -de,"or .. tic.C.1,-,IJrOi;..Tlc'.-Ci:lve. j,:><:...c 1. •• c t 

a.:r'~. v'·'ry i'b~jdly Gl.JvCl.r.Jin~" As 

law' of' t ~e . ~l::artnQ..'31 ::sc·r. s iV-S 

• 
~, . 
.LJ' I. 

{il. .fOi;,,:Vt.. e r of f.:~.Cl t t ~ e en t ire I ' . 
;basel .JlSs·3nlj."".LLY on ;:,he 
I : r )"Coh Var'tr;:'-, ..... nJ AS I ro..~ 

t~re '?Lange-i 

J'Jstii3e <;inl 
I ' 

e yU it.Y - - - t he 
;'::, 

--------.---. --_·_--------1---------:---..-....--:--:--
.. ~ 

( 91)' 
"; , 

Intr'l''':.!.!~on by j)r. 3.K.Ai(A.21e;er "LO IInjr.....:.~. A1Jlinistr~- '~~~i 

Dhaka University Institutional Repository



-84-

I 

istble in -be 

nf th~ 3 ;jsl~~ re.!ll ~~ve ~o be ~cce~ted. Tt3 ~3tS of t~e 
I •• 
I • 

1":1' ..... :l ·;jslu.t·lre ~dn not. b~ t-e~ .. ried.e,s ~nalo:3B)'J.s -to '("fJ."? 

e-1i3:-::8 of t~:e ~in.c, ' 
. (96; 

s0ciety. 

. t,"i::~.t l a.ve . be -;n sj.ssed.· in"Lhe :·,neient 
I 

I 

"Prof'ess()r :JY"·ret.t is ·..:n.~le ,jti. tLe viev;s ·of' ( 

::Jiksti t,· r ·'.nd Ai y n,:-,,·-~r r ~fe'rre~ ,·jO .tt. bove. He iC;; ell",b.,t ica~ly 
. I 

of t!1e o)inion tbJ.t "l;s_~iL? t;e ojinion;f M3L.:.I.ti~,,<i _3 

ex ·ressed in is 

1.e~is..l...<:I. t e .fr" 'll I i '!~ 0', i 'lle ••• 1. . .. oi'r.en in SJotl a manner .'0 , •• ~ 

but also of eminent contem)oro.ry jurists". JontinuirlC; 
I 

'rof~s;~or Del·;,~ett. S,· ;"8 t£Jo. t " tb~ 06.C,18 ions where tbe ruler 
1 

issued eaiots in consonance witt.! their views &..re no"t 11:l.3kins, 
I 

~~t t~~ ver j ~. jt t ,t ~ ~y .~te ~p~~ .~. r~ ~pi!~ i~s o~m 

!<·lle. A lL3t of Ii "~st of .t.ne ~urvivinti ·s"",e3i·lJ<:cn~ of 
! 

1~ .. j8 etian wo"Li be lenEtby but a few illl.lstrat1onsnay be 

gjven. LeJ!is':;'ation, aJ91i'C<';ble isenerallY orto OIle or 1l,ore 

~~",tps i1' _.J<:;rtl~::::~:_:.i:T', eJ.F<w.te:'l.i~.::":l:(· ;i.y~." ,;r::'1;~; .() the 
- "<' - I .' -_. 

r: nkof l~E!irs; 6,~ .o·Ned. c0n'J-·bilbs· to-,:J inherit ;s if' t f\ey 
l 

were wiJlov:s, Ijsi:,llovi"~.:l .~ '3 'v\'i40~,S ri,si-J.t of "inL8ri"can1e, 
i , 

er b..i.edl1 vi led brot '"·ers to inu.ri t t j nT.ro') 1. .3sd. :bt(sr- in-1.t'.w,: 

t.l.hj~on.s-jro-l~';.' ~.~:to tbelist dr ~:~eirs, '~i:we :Joncubines 

rj.;t.ts at burial leg~llY only av:.ai1able to wives, r,;=,;.i.~ej or 

intr01 l}aJ distin').'ions b·3~.lee~ 0-=rt.;;.i.in 'Gy_)es of' cri:nes and. 

finally ma..ie inn'lroei'Cl.bl.e JistiJ~Li~rs cbanges in .:c·.nl 

p tes,! tollS anJ. tuxes, in fc<~t 

t'ce w~ o£e cO'1lJolex :llSJ,chinery of the revenue--- all vvit.i::out 

( 9d} 'Ra jad~l6.rma, P. ..;3. 

(93} Ibid, P. 103. 

(94) For 195~. 

~ ___ .--~ ___ c_ ......... _. 4 • ____ • ,~_. To ~ ,~ '_:~:--' ."_ -.~ ..... 

(95) From a ']ontribution vo .... tie ",ro3gedinJ's in F'3,J1:.I.r""tion . 
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1 
t' 

c/ •• 

)~'. 

rega --).f'07" the oft8n)r'?c ise t~r,:1s of tha Dharwa.s' as tr3. • 

It is lif'fi 'JUlt 1,,0 a.JceJt .:.:.1.11 tha Cl-bove Li.ssartions 

v;j t:lOllt some reservi;I,t i on. In the fiI'stJ..:..ace, in th.; 

DYarl1'Us'utrCi. and't:.he Dna.rmus t 4str~s '1:. ;-e'llS'3i. yes no 13(jiS1Gi:L i ve 

CO'1P'Oltencew,s recoe,;niseJ. in be"lf)f ljC~ hin,;s. 'l'r .. is Joint 
, 

has _, lr,~ .. jy b~:mliSCi)SseJin 11:1. fGi, ir J.y jet.;!. 11eJ JJiJ.nner vii t h 

sdeci.~l r8i'2rence "(.0 the )rovj:s1ons .n,;.J..e by l,.he two !DOSt 

eminent autj-'ors to wit, N:rtl.duf cindBr,Lo.s,}at.1 ""r~'O belong8-:i to 

the latest e20cb nf l-. e ILar:lldst:st-rci. literci.t..t;r'3. Hence if 

any 199i3~6.1'"1~ Q,·)i..i.ority W0,g ~a'J08ni3ei in b-;Leif" !jf\J,t.~ 
~ j' ( 9 7} , , ,i . 

kin;:,;s it V/.s]l,;;-.rly the com·l!,:ml.o.,l,ors GonJ. ~ not 'Jrj'0in.c1 
- . (93) 

3nrit:i-wrjters. In i..tle 39];-mJ V~a.'Je, 'cbs ref·.~rellcas e,iven 

by Prof. :Jarrett hi~Q39lf' Sk7,-ifl6 tfle sour';9S of t.he ~xa. iJ,jles 

of royalenJ.:}tinent :t.l~ost eXClrSi~3iY iniioiJ.ue U deriod 

subs3quent 1:.0 "Lh~ cO~"':'0sitiDn of' "lbe ilco.r:.tl<;l..s-;::itrus ,·',nl ,·118 
, -I ' : 

:9!1arl1o. s~astr..;j;s. The revenue rD413binery was q'.:lite Qifferenl.o 

frC:rIJ tt9 Juji~i~ry ~nd ·d· .... 9 -ooverneJ by s.}eoi;;.l oonsi.1~r~."Lion 
, 

of vh3 royal '~res 'TY ~nJ .,lUbltc finaUGes. 
I 

i 
-.,---------.-......----:---------.--------

. i 
for the. Fou,rtb .]onfarenc, (195,~) of tb;~ Intern. tiond. 1 

. ' 

A ~.iJ""1Y· of:; :)m~ .... r t.iot<.- i J.: in 33ction I. D •. =:: (...,a'if I -

Rei i'gi on unJ ;VIora.ls). A. i. h. (lg~ 3)', Jburnd.l s sct L:n P.52 

(96) Ibid. 

( 9 7) G t'. 1("ts[~"}!XU~1X Vis t v.;J.r1i~,! 3'riKd.!'o:.o» Etto j~lav;;., lli rI tg.. 

( 99) 
.. as dis3ussel 3Udrcl.. . 
Journd.l ofche ROj""l A~ilti3 Society of Ben_""l(let.,ers) 

Vol. XVI, I (A • .0. 598); .cl~ioro.dr-i'3<';' In·:.tiu XIV PP. 19()-1 

(A.D. 725); ~). Inl. XXV~P. 237 ( A.~. 650); Jou~h 
I 

InJ-;d.n Ins'Jri .. /tions IX, Pt. I, No: rJ7, (A.D. ~94); 

Sp. InJ. XX, PP. 68 L:,n.l :Df. ( •• .J~ 1(,14); ~.2. InJ.i<;o. 

XV, ~t? 79 .1ul ff. ( Ii. D. 11():50); ..:,.y'. Inl. V _ P. .d3 (A.:D. 

1178); ~~. Qu.rnati:)"" III, 'l'1r.u fD-"kula.l- l\ij,rst~Jur .::!l 

(A.:J. 1222); .... p. -':d.r IV Nh gcl,;IJb,ne;al6l., 49 (A • .0. l~ 70) ; 

Mysore Ar3hailo"ji c.:.;.l Re"Jort for l!iJ'-':C, 3ec. 31. ({i. D. 130 6) 
I 

":':'p. Car. III McLlci.valli 11~ (A.D. 1331) ;inJ "';'2. ~Q.r. 
II 

'VI LJtik,na.galur 1(;5 (A.::). 1343). Vile I;.'5~ A.I.H. 

(JoUrnal) P. 51. 
~ 

! 
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c,Ttle A(}ts .);;ls3ed by tt.e ?ubse.:a,uent ...... egislat:...:re ""nl the 

o"m~.nt"ries "nJ 10 Nibdndhas,1 tr,ougb no" foreSeen~y -,he 

s~ges f played. v::1ry im:)ortcl.nt btirts in t'he Jevel?.JJlent of 1~ 
- :1 

:iirdu L·i.w.,:'I'heir infi('9n~e ~'sI3ti~1 continuing ev<?n' at tho:! 
"f 

)r'?sent tiill9. T:-.ey will be jisc~Jssej s·e·j<:.oro.tel.y. 

-----------------

J 

',~i, ' ' 
i " 

, ' 

.: .. 
'.:' 

', . . ' 

.'. -
~.-
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BOOK II 

([lINDU P~F\IO:) lOCO B.;]. to 1100 A.D.) 
I 

C BA P'I'.d:R I V 

1. Dbar1k-;,s'utrcl.s: th.§lf'-=-~.:h..':lre~nd __ Cl"~.!:::gli8!is.EiJ§J -
I 

'fre Dhw.r:'t.J.s'" -::: '.Jr:~s~ Gre the 'eaorl iest ty ....... es of 
, , 

in Sa.nshrit ih,/h'l'Jh ,-o:.ne d.?t;;..11s of tile ~av{ in 

sense of the tet,tll.re ~vail .... ble. It is c:)rio<Js 

thCkt Jany j-rirci.:?les 'on llin:l~ ::"",,'11 ~s oonceivei.i by these 
I 

ea.rlje'jt SUl,ra. wrj.ters ..:J..re ~urviviU6 a.nl beins .;;I,.J.Jli3d 

even in t::~llodern ""J"JiniS"CDJt.~on 

no w,! rrclnt for the ::;ener,_l is' t 10n 
I 

wer~ b~seJ on ~nl ve r sifiel frlm 

of ci.inlu .L<.i.~{. l'bere 1s 

versification ,of tta Dhi::trJV.1sfastrc:.s bond t~e tre;J.t:il:;ntof the 

Vye,va.har~~ o,Je. 41so no',:..tin~ t.9 10'iidth tl:'.e 'lifferent sauools 
- , I ' 

or G""r-l.!lclS of tJ::e Vedas. Th4re:iJi3~ t be: so:ne t-rtlth in 
• 

, Ja.Ydsvral' s I~ l es is "vrL'_t t ,.ey :,;;,1 not.i;ling to 10 "i'L,.1I or were 
-I 

not d t, all b:...s ~'l !) ~on t Le '3~trcl. works. E -.it , ;;.. lj: t FH~ Sa :1l6' t i :De 
1 

it is d~ffi3~lt ~o u.3e6.Jt th.9 view of J~y ... sWi:l.l tLG. t the 

!J<01.v-a - b,S'nj b~se.j on :;.n..i jr3Cel.eJ by ~~ny 
'se~·'ld.r l.tw Gre~;tis3S lik,z Kautilya's Art o.s'ds'tr.:J.. i..3.W 

, . 
tr'LteJ. ettcer i;l.S a br."nct~ of s3rj,;,c:;r~11i'1er~tt~re or 

,901 it i '38. No otter \I"IO;;rk on A~i;.:L .... ;~:tr.J.' exaeJt t.ll,::' t ,01~ 
Ka'11t11ya ~ ~s a.lso :]Ol1e J;o1;'mt.o "'(j,he ~res3nt Jeried. rlor · l-
can o.nYtbi~ be Knevvri.l~f'iniel'Y a bopt -Cl1E:;' J.cW -~nd 6t!,er 

", .-It. 

)d.rtj<~u1ars of tb'3 e:ir11est sutrd.---?'-':Jovnders. there is 

l'ar,l1~7 ~ny ld t,~ from wbi J!~ t~e tlept. i t~ of 'LL18 '-" Uttlors ""nl 

the Jla'}23 wl':,ere they floerisLed J.i:l.n be ""s,:}erto.in~d,"ii'Lh 

a.ny le ~~ree of precisi!']!: ~n.:l b;r':~dibflitY.From certu.in Jolnt.s 

,,)f resa:nb),anc:;s an] si'1lilo.riti.es of iJ3o.S Oond eXdressions. , ,\1 ' ' 
.-uany s':)' olars '~re j nJlin:=.!d, 1:0 lr.a.w inf'erenJ.<3S reSi..l.r .. ang " 

t~eir rel, tjve .?riori'ty tn ti'oe and t!~e Jeb"'ee 1:' 'inf"l,en'ce 
, ' 

'exert ::1 bY on2 'J)on the O'l,hek. Eut j't sr~oulj be .JI!Jo.rly 

borne -in ',lin 1 "'~ do 
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and ex)ressio:r..s o.re no sur~ inii~at1on of borr'owinc:5 or· 
I 

i 'll1 t.::~ t i~n. 'ljr;o~.;gpttd8 iSjore .or-x less .::.;enera..l1y tr::e of'_ll 
! - . 

lite,ra.t:>re, it i3J~rtic,1]1Q.rly true of' a.nJie.ct s....nsK.rit 
.. j .. 

literi..t'xre. Ils-dn in .,a.noier..t India. e~?>y ·:l9c.:.·ns of infLuence 
:!- .... . 

and borrowing ')o:'ld ha.rlly be ~onceivej jn view of' "Lt .. 3 la.ck 
. . I'" ' 

crf "1ommuniCb.t10n and circ'.l.la.tion or .}r~,-;Lo.o(HiOn of" "he 

tt~ugh'ts und.. ,'ltTi"t lnss ')f Jers/ons flo~;ristiI'..g ..:it lis1) ",nt "Jl::;'C es 

dnd Eo t di st<.l.nt tLues. RSg._.rlj!ng the ci58 of "tj:.e D .. a.·r!1)d.suc,ra.s.· 
1 ~. .. " ... 

a gf101 -1e""l of 3)eCi.'lD. rion :~~s be?n .n.:.;.de; b~'t it is i·11 • .Jos8ible 
I . 

to log·~tic~lly ,·:,.s3~'rt one t.rlin:.;, or ""not,"er' in .u.b;Jen~9: of 

infa.li.ible 9vilen3e .In :JI)S"(. of: the ·(};;.ses 1:obe a.rSu!Uen"s ti2~ t I ..... 
are. Dse:i a.re ,nor'9 sub J6C1J i ve . dlc.in ob oJ ect iva ·u.nJ in :Dc.ny 
. I' . . 
ca.ses ql7ite diff3ren'G views 41s0 .·j.::::.nb~ hell ~-.i1;.h e·-ll.ld.l 

t-
en;>.t:t sis a.nd i,npunity. 'i.U,ts it is. t;;enerully believed t(':'o.:..t 

toe i'll.)ortant' 3ut.ra. 'li tera. -t. !J~e- W<:J.S c01:J..?osed bat'.,een 6UO B. G. - , 
i 

a.ni 200 B.-C. Th:) eb.rl ler li:ni t .Jan be eo.sily~xl, 3ni.ed. U.) 

. I. . 
to, J.OCOE.G., if not· ~.1ore. :sutc;.s ·G •. care is no referen(}e to 

the Art~id.S' :stra of K0.Ut-ilya: J in tLe DhQ.r:na.s~31;.r~3 <;ond' 
. . 

a.s ·t:e work of Ka.utilya w:.;.s much more syste.n.tj C wi"Gh 

Gx(}1-1si ve iev~tion:Of 3hC1.)tkrs (.~ oivl1 and J :inin<i'l la.w t 

it my be ..,Jresu,·o8d "th ,t· 'the Lharni",.s·-::;tr6.s were 'fIri tten 
. I 

beff)re the ArtLb.S'c...stra.of Kb.lltilyo, Which Vfi:.? undoubtelly . , . .!. 
written __ bout 300 B • .). 'l'l1.ere is ..;.wlso no s :fficignt reci.son 

'. I .• fj 
:for sepr" '-ing l.h? D:.a.r;r.:....~'\!tiI"''''''S on ti..? one b(;.:.nJ (j.nJ. l.he .~.~ ... 

j 
'Ba.'aOn:ici.n.a:nd ~gy.?tiv.n. Joles .on t.be o'liher, by very ..Long 

;>eri.o.Js of in·0erv~ls. Benc~·l"'hougb no (J ..... 8i;.1.r cut Ii'flit.. ]d.n 
I ' 

be fi 1C'3-.i for the C.O"DdOS it ion of "{ .. 1:_8 Dni:<rmas'ij"I'CIos, ft. will 
I . . i' . 

not be very fa.r fr'Jm 1;.Le "trlfth if it is suid Li._ tc.!1ese .-
I , 

wI"lrk.s ·.,'8re ':kl.i~ y )rod'JceJ. b~uween lOuO B. c. ;.,nj 3GO B. Ve 
i 

lJ';';e diff:i ::::;;1 ty far Q..dvo-'.!<:.a. t in6 any \13finfte .Jeriod :for ·.;.<.ny 

, . - I 
)art j J"ular S·ttra.,-·"ri ter is '8'ci11 e;re"ter. ri'~nce' Ll',ey ;~(i3.y 

b 1 1 ' .. - I b" f b . e on y grou~~; convenlen~~y ~s Bln0 0 d ou~ some 

s.pgroxi11L '-e .1Jimeait[.out ant parti'3ul .. risb.l .. ion of Jeriod or 
i 

·)lace.rrr.is a.c;o.,jn ·viit.1 i: ..... \T~! -0 be cancel d. ·:)n the 11.!'3o,~ssicm 

of the int.:'rn~l ~tters ',tSh,;elt u)onby the ,.,j'iters 
I 

tLe:.us ~l vas. Heretn Q...>, in the CCi.',ti onx Jlust be reaH:nberel 

I 

I 

,4.' 
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itdt ~ere Q~iS3ion ~ni re~etftion.of ~ ~OJi~'does not 
"1',; 

S l;r~ly inlica tet.t ') ,Jrio.i..i t.,yq,r ~os'iJeri fJr1 tj of any a l)"cbor. 
• • "1 • 

• ~ ,- I . < I _' : 

.f011ow· l,;i.t"~':e Wi.;.S 9~T:~,)er-j;~i'·tiJle. 2rinciJ123 t..n,l rul'ss 

!e'r~"'/'nec.e~si t~Ge'd by ·.t.Le~r;!d$, of ·t!::,e. :ci il,e anJ. )ta.ce jone 3rn'21. 
, ,,' "" ' . ' 1". 
Ren'c~,'-,m~:eor,3}i ty" ,of J.is3usai;)n (.1n,~ i.J~n"l i'Gy 'o'f conce.:lt~ .Jahnar. 

. I. . ," - • 

"t" I.'" 

'he'.3'X[J8'.C:t3Ci· evfiry ';;-;.ere. 3Liltl. t:fH?~re,,'tl1i~rJt be, sorne ~rtit.tl in 
'" ~.~ -- • ~ I I 

'" -I 
~'gene'~~t Sf,,~t;,;u~pt 'L,,-~·t ~!rov!isi9ns of le(. lIs' r=3 T:~ing Qny' 

, .'!'" , 
r,~)les:. :cir' Jr16e:lure. nd ·.referelnce .0 eci.rl ier .:.I.ul.~ari Lies Ji 6!.t 

. ,- ',--.1" • , ' , , 
" T~ "',, ",' + 

indicate' )Osteriot,).' ')f time.' 
! 

f 
, It sh61.l1-ib9,~ 01 ~$,rlYd~~f~ced u t t. ~ .. "e very Q'j'"set c.n~t 

,-co.? :Dh.i;r~s'ij·L'r{;;~';,J,re ndttl:e. !?xc1usive c0,le$ on civil or 

~OS1 t'iV3, l:HW.' T.h:;se .~ret>r,et.'4,iS ~s 'I:{ri tt:Gl} 'tor '01 Vi'n6 -~he " 
'.'. . -' ',' ,,,,~ , .' ' ",' ' ">' , 

.' 

iU:l~S' or' g','i~l~nGe f'(>:rtL~ :lfff~r-nt'!-st,;-:;:!;~s' of lifa dnd the' 

rj rJ;ht$ ;..n~ 1 ,;ttes of 0er.30ns oft r~3 <l.if~erent Ci;Ls'Ges in 'G ne - " _ ' I ';:', 

earlY: 'HinlU soc:±e·tiy. -In c6l~rse of '):ofw,se lis':} -.;sJions 
" .. ' ,! ' 

'ras;.be' !n S)oi\.8A':df :o..,b.W in t~~ ~iDoder~ juristtc sense 

s,)llletning. 
, 
.~ 

te-tto sa '111).1bcS, tt:'~y'j'iere' nc[}e,ssb:ryfor 'the r.e6,~Ia.l" i em: of "Lhe ,~. 
, ";:. ~:: 'hi'; " " ,:;.:. 

S03iety ',6.8 awl101e, V.~it.b tha:rliJ?-6" .""~ the .Lec;.iof the 
_,t 

ad'llnis .:.r;"t"ion ,1n1 the B~hzdinsiX J. t. ,the bed 1 , O:f. ··tr.e r~libious':~, 
,t' , ' "I. >. 

ani soo,ia..L reeu.~1i-).ji,:ms~,'11r;e lImit. 0:( tte o.ncisnt .... 6e W8 '[,,0 be c' 

-:. . 
founi,,'uore ih:tbesp:cie:ty 'Gtjt:.n in-the s:L.o,te. As t:I. ,~tt.er of 

" " :..' " ' j 
f::t..I)t,~· t~'e. social reg111a't1on~. ,f ...... r. O~Jt'Rl,t.-i1ber the le6u.lr'<les. 

and,. Jroc:el 'res L'S we cle,<1r.LY fini in·1.ih~, <.&.nJ ient. jur,r.::; -
'.~ -

" '! - " 
1i terat '.J~e. 'ri-le _..!Llrely. 1':~6<':':1. ;:!Jatt.ers dore very few _nl f;;j.r 

'bet' ,~~ri in the 30na:ne of 

concejvaJ by t~e- driOiant 

, 
4i.cussin6 the SQci~~ r~.Les ~s 

I 
"Titers of'tne $ut.r.;os. aence i~c. is 

! 

not lJDUS1Jal thc,t tlW to,,>ics l of: law' tjave been s(}a.1,;1..erel .tiere 
i 

a.r.J.d, tLere tLro1';',@!out tIle, werle ,3l):[,.r~ liter""t;;.re 'I'li'l..l,out bony 

.Jrirni,;l~ 0f' cohesion. '1'flsrie \l'b.8 rio LJreu:tise in t;he e",rliest 
I i 

eJoch ofthz Hinlu l i ~9rattFe Jetl.l.iu..:. 3xcl ')8 iv aly.iiL!:l 

J,nr~ly l'~,::;lr,t1.~rs. But. -db'S! li'tt.le :...ei;5i..l.l :m,r.~ri""l..s i...:'_Bt 
,I, _ 

are 1:0 be fO:lllJ in t" e ,earli:;st Dhu,rJl<;l.s"ln:.ri;..S Jan b'y no 

l1eans 'b'3 i;3noreli or ne;slecteJ.'&.ny of t'(J'e::oare ~"..JjlieJ 
, . 

I 
ev'zn in anr .:?rZ3ent soc ie'tj wi tr!011t C;i.ny v ,~ry i;io~.JreC}::;' b.Le 

c_ o.n"~;~ ,')r ·t10>lifiJ<1tion. 'I'::e con,S3rv;;;i/ctv9G9SS is .,;err"u .... s one 
! 
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C)f' tbe ~ost of \"he ninlu 
! 

law in ,i?a.rtj ,c nlar. Zven·1.,oJ.::l,:Y 'cne in::n ... r· ct i oms rei)G.r .ling 

m"rj~g~, inv~stit,-)re ,)f.J'.d S_J:-"~l -..hrec.-,J .::..re 
, . I. , 

/JOS 1i 

.soru..?vlolJsly f'Q11ovieJ. The' Jifi:::,grem:. sacllS harj,s 
.!- , 

ehu;tbave: 

be-"n 1.3;;.1 t 'vii th in "Lrle UrihYd.sutro.s a.re st 1_1 t·o be fOLlnl 
. f 

in the ·mdJern Hinlu.s0ci~ty:wi~hout ~h: least inliCut10n ~l~t 
.'1 

the socjetyfor Whi'ch tbey \~ere ~re3cribe.:i {jdol UnJer.;rone , . I ~ . 
,. n al1l0S t, ·rev.,oJ. ut:t onury' C (ialll_'J in 11 r~e .. j res ent ··..:,1:.tle. Ins:o)i..,,3 

j 

.1'-':'" 

, . . ; 

~' 

of :~.ll:t~[J."t hi;l.s·be ';!l S,,1), 3.bov8, 1.L·ere 1s no j'8njing "Gil'::'! f.::.at· 
i .. 

. that tte 'LenJency towdrjs S?C1)l~,~ 1s3.. tion, nU1!l,:,nisL.. t 1')n "",nd. 
. ~ . . . . 

rationbllscl,"tiC)n conld b3. vif.-iblY J8r'3e,:'tib.i~ in the brC:)V{Lh.'· 

ina Sense suborJina te to Brci. h::oiillw oJ. , still. 
I 

the 'Kine;;, b-9cQ .. n to .';l.s.3erthi~illSe:.Lf 'l.ittle'by litel::'! \"tb:;-n 

ul'Gi":-:ate;LY' tr.e..?ri3sthooj cL'oe .0 be con~ in.ed merely I.a 
. ! . 

,lo;:n~st io u.nl rel igj ons' ·3ere!.:Qoni.9s.' Tbus ti1e ci.dllinistr.t. i on 
. J ' 

of' thekingl';n doni ·t,ne .~pv·3rn.:"~}e of'. t.he mutual relation 

,- L 

r .~; 

., .. 

of one· subject with Lnotber c;;..me 1:.0 be ent.rusted to ti'l-3 ·kirig.~;;: 

In 'L.he .3U~ra. 11terat'Jre, s';;ecibol.ly, the ·1~&:>.1 t.o_Ji _~3 have 

"ho i lse rOlder, 'do :ren ,',_S '~p cO'gleiri o,ont,.ct Witl~ Q'ti.ers .;;.nJ ,',': .... t~ 

en.ter into innum Table tr",psa.cti:>nS" .. i:3!l co. ..... leJ for 'Gile 

e.nuncii.A.t1on CLni d.·l'TI1nis"L;r~~tion of ']ert,b.inleQ~l ..... rjnc··' .dIes 
- . . I . 

prxK-x't1Ql:WX and ~roc'3dures-- -- nowev-er crude ",nJ r.~li :.ucnt.a.ry 

ttey nigtt Lve been. 

,.> ..... Gautama.: GU.utQI:.1a. i:.~S been rio,·-cly re,·,)~rjej <-..S th~' 

- . ,I . 
e£;.r,~i8st· of' tt.e :3utrc. -wri~ers--- c,Lnostby J..ll a.u1..i· ... ori-cies 

incl,ilin::: Kd.n2, J 01 J-Y, on4 BUhler.' He LCl.S been co.!iously 
I 

=:J,l1oted by oth~r :>r:ar'n<:.l.s ~-t!'b writers bu-c. He h:i,:llS81f' i',<i,s I . 

ref ->rr'eJ I)n"~y to ~nu by 1ame~rl'l l,1le1t also only onee. Of 
I . 

C0urS9 Gu.')ta.·:na Lo.s re{·irr$l to otLers but. never s)e~ifica.llY 

by n 

onl,Y 

, , 

'ne. Accw'.lin.:; co .P~:rt;3' '-"I'd , G.:,l..l.ltd.al...:l. 

C.l.f'tier M;l.nu. But .he eXiS"Gent.}9 of 'Cte 
I 
I 

nas been .JloceJ. 
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"1 ' 

I 
; 

! 

s utra ; asb~ -n riS· tly . ;!llesth 0ne.l,.. Ani if l· !;is M.t.nu .. 
~ . 

. -·~f2rs to "tb8a .. ,ttlOr oftte ifc."1lolJr' 3'llriLit v(~en \16,i .. r~d.ma 
r 

-.:::Just ~,;<... ve flourished ;.j~J .. t e,..j.rl iel"' ~.n.. t:3 ':.p~st b·2. r3s;...rleJ. 
,J ~ " 

;;lS th~ 3i:i.rli9s:l. ·of "Gte 3i;·c.rl· writers. In leJ.linej lifil .. h·0he 

Dhar.'Ik:l.s -;:itr,·.,S" dnl tt.") oti.er I ~111e.J -cy)e? Cif l.i ter6 .. Gt'ra. 
"! .~ '; I _ I' . 

" ' 

, ,,' 
, " 

'~ 

I - I • 
sj' ".1 SiI1g18;:' ?tlt the J:;,r·ClJ.:Y .L~,p 1 l,O ... Ji~s ,'.1i tilCi,u'{; inJil;::;in;3 x' 

in any lisc;~ssion of tile re+iiS1oua or tne' rit.uo.lisliic .11<.Lt~ers1 
.., , 

". on various to)i3S .lnl SIL.l prob..dly. cl.,ssif'y the tQji:::lq :';'s 

(I) Civil Lw~ ~;d) (:~i'.'di1,.ll":"~Vf,;;;.nl (3) l;'ro:~.3J.L'.r<:llld.w, 

Go.uta.'ns., enu~(JerJ;tiaS, tIle Vel~'s, t •• e. trad.i Lions· ~nj 1.,he 

br: 3ti0eS of ~(,,'to>~,' ~·t':jO ·;..no~'if "Ghe Vs·l<....s ... s 'Che' Jrinci ,.~ 
. i ( 1) • .I. 

h0urces ·of ·sij.cr·~l lo,w 0r .J~;~r'n.;.,. i:.lsew~,~ere lIe e~Joins ·l...::'!,~,t'" 
j Ie 

the ·~l'1linistI"8.tion of j 'lStj !~e by tLe King 81.0ull b~ 
.': -bL. 

regl~:::".;.i.t9d 'b~ tbe V:das, ,t.t.e1 instites of' the,. sajr';d l ..... w, ·(.he 
_. ,., I 0 

Ane;':.:,S <.:.nj the Pur8.l).u~,. Tbe1avls of countrie.:'? , castG4 ,;"nd' 
I ' '. - . 

'f'j,'uilj"!s .wtich . re ~not OP.9q.~~d ~"'O 't~6' .s".crel 1...'.15, h~ve 

~lS 0 a lJtb Q,r:-i ty •. A .;...: in. C ':11 t ilv;:) t o'rs , :tt, d ~rs, herds;)9 n, 

. il;?eY-l~?'1~r~<~~d.·;crtjsc.:nsld;j,v9 ,;\;.t~bri'ty 1:.0 ~d.y lown r:J13S 

for,,·t:eir resJ8:c1{tve s.t.Jr.,erep_,Ti'.is is not ;c,~l. C,it;l..:t~U1~ Joes 

f"rtl"er _.ril'l:::tys la'/ID tt t itiJe C.:.l.ses for· vllnch .no rl)le r.:<=Ios 
. , I 

been .:.~rovi.:ied for,s(;1:11 ~? 6.overh~l by tile ',}Qt1rse d.})roveJ, 
~ . . I 

:.,".,.bY 't 19~.St t:n BrCl.{:·:n1ns ,'WIO i.;;,re:.·e-Ll v'er;:;ei in '~he scri .. J'L 'lre , 

.'~';Shill'~d in re,sonin:'jnd WtloL.y :r ee fro:.tJ cu.;ili'·t.y. In '1,,:)13 
I '. (2) , " 

'3:Jf'..n~(l ion be refers to tl.le ,t>d.ris{lal,nJ. its corrst.i·L1J't.ion. 
" 

On :f'ail::;re of ti e 1I8:nbers 
, (3) 

,j 
~f tt ~?ari..a~j, \;Le J.~c ~ sion of 

.even S'ro·qiYa. 'vvell-verse·l tn ·l.._:e Ved~s ""nJ _-r~.J ... jerli 

,. instruct~d in tLe different r1gLtsr,d di;t ie3 :Joull be 

.' 1 
folloWe:i in ,io~;btful cc:s ~S. 

• e 

--------~ ~------·T---------;.-·---....----· -------:~ 

( 1) By the word D, art1J6<. , V!;l.rna !,;j.nJ As'r.:i.::na lo(;.rtJlij. is ;ne""nt. 
~ . 

Ctvil 'law l':~iS ,::ot tol be sin31'3-i Ol)t J'r·~·.n LLe bo~ka on 
f 

:;):;a.r~nct--- .. 3 " -"r.,.. .. ..,,;···!1 L:. ?r~of. . ~ - . -. f -
. (2).' Tbe.w;.;..y tn ·.vd.,ch G. njt.s.ma. t'efr;:!rs to i? ."ris..:.l cle.c .. r:Lj 

~. , 
• . . f1. ••• '.~ 

inii:1 .. ,.\:,es tl,t· it. .~lIJSt L:LV2 exis' .. al fro::l bef" :'e ~li8 
I, . 

-ine. It WJS leJ~~red to .ave ~onsistel of fQ~r ~!n . I 

I 
I 

• ~ e 
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3. Oivil Iiii.- tMrri.j,,;;.e'-·::..ni 801m:! H-,: G6l.u""La.:D=\. en',~nar",.tes . , -------r-:;, " . --,=~-
~, '. ." \ 4), ..• :. .' I .. , . . '.' .' 

~.~e d1 f 

61'ent f.')Tms of :Ji:;.Y'rJ,coge .;I.n!~.:- he .,.JTO:'lJ bl1Je;lje,:.::r-ee~. ' 

!t 18'~7' 1 :::J,:;;.... 1..a.;3 ~r~,nnot·. t .ke ,l;Jl~Je 9~'I.':,een ';>'~r$Ons.tlo .,tl.ve 

f r.'Jr'';· r' 10 ... .,,"" P·rn .., the .~"- lJ:..............._ :'"-,-1.. ___ _ -..#~.y ..... 

rrl0tber's' sj,de~ .ii . .3 4160 ref~l's to (~y conf',sion of 3.:cL ~ C3S 

res',llting frHD- Annlo:u';'; t::l.nd "Pr..j,tilo[~.m ... rTt<.J.ge.NQfsr\.er t!u~n" 

~gxfX~XXN~sfx~KX~~KXX~X~XXiN~xixro~x~N~xm~ 

! ' 
.',;va b'gen. ~ilu(Qer.~ted inel ~JlintS "MafJishyas J 

. I. . 

29 mixeJ C:lstes 
: ~ 
Ya. V .;,.r...cl.S :;i;l.nl..ii.l.il.s. 
.' ..... 

Sons b0rn of diff~r311t kin.is of -'lkr.Jt'j c.r.,ge i.iffer in le"tiree 
I . ." 

of ex~e11-an:!e. 'S0ns born of 'iii ve~')f equo.l cdstes we..i.1ed 

3..000' :lin$ 

Sons born 

frf)~D hell; 3 ons born of 1:..' .c;-. D::l. i va ;;..nu. t.b.e 2~d jaJ.a. t yi::i. f'orma' 

()f n8.rria_~e ')~n sC!ve only ten ""nc'3stors---- wn~reb.s tr.eso~s· 
:porn of. tbe ENlo:n~form" o"ns~ve 'fr~m!'il ten ~s,enlont·~. 
ten ,i9'30enJents and bi,nself. Gauta.:n~ f.i.;l.so insists on.'eurly 

'.1ar~ic..g9; ~j :rlS s .ml1db~ sj veri. inh;j,rril-1.~.eBven before 'L!!-ey 
. . '. . . . j... 

le~rn to ~nt qn: 'Jlotbes t\nd ttti)SIi?~e c..pout n-:.,keJ. (xvrII",~). 

He~niJmer.;:l.te~·;2 iiinis of'sons incl~.linDt~l'~ K~etr,.jd. son' 
. . '. : . I ' 

re'2:Corling 'J;~ ~ttl :';e :.iLi.8. 61 ven '}ert "ink j~t .... ·ils :Jnhh.0VJIl:"(;0 otL.erg. 
~. ·t·· 
~ .' : I 
~):.~ ~k3:!l ::-:,8.s~lso ·'(Jentlon?d tte Vi3rJ~ O:f so:ne otb.:;rs on 1::1.:1s 
... "OV~~~ ..... . . .! 

i..,.:;rOint. A wilow, ·a.c:3orline; to ~'.i'll, 'ill~Y be ro. son ~ol.ler· 
'; , - (8) . I . . 

•. ,; ,"-ot:~r- in- (, w( d.ev:c .. rd.) o'!Jth.inin:. ~r!'3 ,Jer,llis8,i on ' of.J~e y" 

gur'Js. In .s.bse;r::ce of D,?'vo.r .. , i:J. E.~eJrb.jCJ. $on ;.18,;,' be he,_,·'.'tt9n 
, . • . 1 ... 

. . by .a. SJ. .?ina~" .3b.g0~ra" 3c.L1 ... na,pra Vo,FGi. or on~ .. '"',0 b ~l'on.;;S uO 
". '. ' . . '( 9) 1 

tt:.eS;31f$.ci.'De c,,),?-te.· ·Not ~oret';;;.m. "GwoK£!v~et.·I'U:Ja sons 
, 

ljit st:. ').Uld be be::;ot t-en e.s one .son 9()'11,lnot ber 2gariej ""s 

suffi'Ji."ln· t for the :)'Jntin.·~c;;·\Ji n ofl :..,he·f·;;.,:nfly on .. J':}o·:n"t of 
~ . I . ". . . ..:: " .. 

---'-,------ --------------------~-----.-----.-------
wl'lO t(:id,}0"[i.:Jl'?'t~J.y .'3l.udieJ. d·,,~· fO\lr-Vede . .s I "tri';ree:len 

b '1 n . . t' +. - .0 .. t '''ll-~'I·;" .. el :s', r.~. I"L~ ·.;nd ·;·,.re:-: J-n .~ (] .!.Gln;~;· 0 v·::,,~ 1.1 rs _ ~ 0, __ ~ _. ,,__ = I '';I. 

I . .. .: 
wio knOV7 t,r e .Uf:"'?rant i~['iil/(.es of 10.w. 

(3).- :'A Era.i' ,.din be<'}O;n8S <:t.' 3' rotriy~b-j tile cOn1bin .... ,vions Qf' 

c' nl leu. rhine. . . I 
, . 
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. , 

-'1 ",~!~, ytl~n~;li('::'-)'·y t",e ",C:''lsessior. ()1:" 
I 

: ;-, ~'j''''''' ',1o:.n-c . -',.- • __ '-' :_..J" 

, 

b,'t: w,ph ~ son is begot~9n 4t 

of t':e Jjvl g ;-lJSbu.n~J 
I 
1 

,~. s' ~ n :~e r J 

b0'th, e be ~e'; t;.0r ,nl _A " ~D;;.;.ni.4. , .• in i:, j::: S 1.1·.8 tt,;) 

son is briJ" L t ili) by t· i-Ie ~·'S ~d.. ,nl of' 'GL;; ~ot her:: 0 , ,e be" on.:.:-.. :; , 
i 

to :1m. 

Guardi··,n.o:._ i) : 
--'-- .+j 

I 

eiltttled 'co s ,ecii.;l ,'rot-eo',i -}~ of t,e jo.ing ,-mtiJ.l :G:~e 
1 

~~t~jn~8nt iJf ~~Jorj'3 ~d 'tR!f?r~~r ani ~ow:l~ti~n of 
, ( 10) 

se 'J.dy, 'Jy T· he Ie ~r~r. 'r, e _Jr>ip,qi _)le of' -.Jverse Jos~eS3 ion 
! 

does ho'C .-ply- vO :, ',e'inor. I 

-~ 

herls; ",n, T;_ ey-rere ~i:· ",le "tor'i t 'e1" :~'.,:.~. In -::,-,,8e .... ny li:i,.:';:;;·:~7-~. 

I 
"'/.8 d-one in :,n unencl os ed. fiJil n~~r th2 r0~1, ~De 

1 
u)on t; .. ~e herds len, S .;011 _ s "tnt;) 

e t .. 2.;,8 .... 0 be 'Xt'.rlOXlO ~j .. joirt-i::m8a. '1' ,is i1' tiL fie.1-i 
I 

s wjtl outny 2·1"'o1.e'J~inG fen'3~no,~t 'd J .. 1> i.dly so.ue 
j 

:3.;L rsless::cess onLe,;; "!'t 091' G_;~: owner of \ .. tn ..i..'iel.l; bUt. in 

t, is ~CI.:3e.lso, l.Le'!r.isoJen CJIJ-,'Ld, not 0-3 a.bsoll.;'lJely 

, (4) 

I , ---- ---------- ------- -----~-------------'--

Gc~:'ta ne. refers to t~J8 8 ~'or':]s of .il6.rrh'e;e i:;.nl fl)::ctuer 
I 

Sa.::lS ':c:,t only the firsT. four, &_'ely, t e b]'.,LlDa, , 

o - ~ ! f .rs"" D:~ivu., ... n,j el' oJ" 'ty,-,i 're lo.w ',1. He ,-'t '.bp S<""~"3 
t' 

Ii ie ',its t;,t ;C.)0r.lin-J LO 80il9 01..k (,'>-,'sLhe fir-;~ 

six f-:r,ls incl]- 'i in" the A.s ;;r, - .. nJ. l..77..nJ.d.rva. ,'.ls 0 dore 
t 

,( ',Ff"-l. il-::n3e . J 30" ~1n,:; t·o·, l,ne l:Ler view only ("1'"e 
I 

1-
·ndlJJ: - .i?"'- j Sv.- 'Ja. fo.tms are unL d:[':;l • 

.. 7" i·, 8 t. ,e,',7if'e ':J31on 8 :·0 \., .. ~ lc,.er 
I 
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I 
. absolv~d from L eir .j lty ot t.:.r.iI'!!i r'3'-i.sonci.ble (!;;..re for 

! 
d.rev~T':l.ing t;~eir 'J,.tt.1e f.,om .~·'in6 Y/t.i.nljon l<.i.'"'ho? -co ·"(,i.e; ... 

Cl''l)S ()f the fi·all. «}3ut ~f. !inSJi~e of "CLeir reaSOllible 
I 

::'}ar?, ;'ny 1 .... D2L.;e vvot'1J be 38.uSGd, il... 'w·:!..lll i'o..l.l on 1he 
'. 1 

0\'ffi·?r of the f-i 811 on ~3:}O'}~:c of nis com:.ri but Qry nebli oen3e~~·.~ 

and. 'the genere;lnaxi:n 

It is only in ca3~ of 

30~ll,l be ,na"le ~;.id.ble. 

tnc:·t t,e.loss ,i!lst .lie ,it2re it fi:..lls'~ i ' . 

~ross \n~.~ . ..).l.i6:;Jnce L._L~t GLe nerds..uen iii" 
I 
! 

I 

I 
5. A j3 or~i'n~ "LO ,j,_,.)ti;.i.i.JQ. I., he 1e6o;1 interes-(j 

: 
for 'Llon3Y 13nt WaS at tte r:':'f9 of i-ive f~s.:.:s. (;l, month 

." . f 

for .20 KZrsha pa.:r:a.8~As ~3·:wriing ,to J:l~:'a·l"""tt<!· one 
I 

Karst.a.)o.nais equi vc..l;:;nt to I.il ~S[.;;;:s t $0 ",n.3' ru Ge of 
.j 

. I 
int3rest at tt";e a,bove cq.1Gul4tion 2;,'oot..)nts LO 15 percent 

. (12) I 
.J-=r annum. .A 'JC 0 r 1 ing~ 0 SC?fU~,1 ci.S referred to by (J-ct. \IT. , ... .m..~ , the 

.. ' 1 

abo'Jereo.t,e of interest slioul.l not b-e .9hid for :nore ~i-_an /;l., 

( 13) . I (14) 
"ear. 'I' i: ~ .Jri n(} iJ 1e of D ,. 1ld d jC:.t 
~ - - I-

I • 
Gr .. ut,:Ja.. A(}'~ Jr .ing. to. 1:.;:is Jrjincijle·.[;he int3rest (}ClUll . . . ' .. ~ 

'1 
never ex(}eed tbe.;rin3 i ."JL. Nb 

I 
in"(ierest coull be 3bboI'beJ 

( 15 ) . 
se::Hlr:=u by q" J13Jj~e, v/hich 1..118 creiiLor. wl":en the lo.:'t.n WdS 

T,' .. 

I ----- -------------~---~-------------~---~---~ 

( 7) 

. l' 

Ga. uta .:na I V,' 15 - 21. . i 
i 

The A r1?d. f'6rrn of ]Arri9.~e wo.sla j}re3 ia'l,ed .2·~rL",.!s on 

aC,)01.lnl:> of t. he f.:.(}t 'Ghat\ ~he brile' sfl2. tiler re(} ai vas 

, ", 
in iJLis form 'of 'll."rla,~e.i on3 .Jcl.ir of cows from. ,_.he 

I . 
brid.g;.,:;room. Any 6ift re:Jei;ved from tna brilesro.o,:u!s 

j' 

.', .. 

sLle w.,.s re::::Porlel i,j,S d. Sin in r1e o.n'3iant HinJ.u SOTi::n,y._ 

(8) Yas Y..-a Je"i vas the w.ord t lev;;i.rl;i. r' t;hus : lev<:i.ri:;\ K.:x:~nDx.:j[tx 
I' 

(9) 

(10 ) 
-. ~ 

~ ',y,' 

kas rna t - II d vi'(, lyo v .r,· 8e.lalt e". 
I 

Gauta.ma a ,_SO refers "(..0 t.r~e view of 0 uhers d.0rJ?r~in~ 
! 

1,,0 ",,;,orn ti-,:;!' Jev:;,.ra c.~on8 is .~nt,itled "LO bese:fC .~ son 

• I on tisalj~r br0~~·9rt·s wife. 

; 

aoncernel. ·J.'he 30nce ...... Cion·\of st~jen~s~iJ in bnoient 

. 1.1 
Injia ~VdS of course yael) ll9.r on ~ccoun~ of ~he first 

I 
I 
I 
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wi:..sentitleJ. 1,0 use ",;,},}O ~ing to t,-~ stipulC.i.tibn. Noint.srest 
I 

also C'"11JIjleg:"i~y beleOJc.:..r~..a'jf 

"'LS tenderel or w en ~8 deb~~or W.:..S forei bly Jrev':mted: 
I , 

from.re.9a yin;3 ''the "loan. .. V.:ri aus kinds of s;;ecicd im:,ere.;;3t 
I 

'Iie.-·-e en'Jncia.te.l by G<;t.ut .... ,t1d. sqCh e.s· co:nc-0t'nl intere3L
J 

I 

iJerio,li cuI interest, 1.., ily, interest c:.nJr"he interest 00 the I . . 

basis of the tlse of the .:lro)~rty 21e.1->3.1---- accorJ.inox ~o 
. I 

the ter,.as .;.n,i conli Toi ~ms' st i paido-Cei . <.>. t the 1oi,oe of t ne· 
(16 ) l' , ". ' . 

tra.ns8.:~tion. R~ ;.;.1so' refers to SOdeoToher l'iinjs of lO<:l.ns . 
.' \' , 

other t ~.:.n of lloney Oond ... ~ "lCe'"l !,T,lo')e :na.xiruum of ~be interes lj 
I 

7. :!Jebt: At tue fi\rst inst.o.nce G<;.uk,.~ e:n.J oins 
I . . 

thtit the beirs sho';ld ;;ay the llebts contrt.:.cH,ed by t.beir 
\

. . 
.. \ . ' . 

le3eas.':?1 foref:...t:"ers. But clt tpe s.:J.m'3 b:-8Gth ·he enUtna.rat'es 

certain i"llJorta.nt eX'Je,Ptions (l XII, 41~. 'l'!.l;S t'h: lebe or 
. ( 1l1S) ( 19 \ ~ 1 ) 

'.3 

, ".' 

.. money doe on .d.0 c-ountof ,. sUr.3ty •.. t:I. 3 OIDJ]erc ia 1 Jebt, d-

. '. . . (-..::0) " l. '. 
sUlka. anj de:J"ts' .]ontrt.:.ct,?j ~orsJiriOuS li:'l.:or orin 

..... 

! 
g"'oblil16 anl f'ines S,'""l nO.t be, i""U 9Y tbe h,oirs' of' tbe· 

d. os b.t or. I. 

t 

A . It CCQr ·.lngjO 
I . 

,,~ealeat ;;;.n dbj.ect lent. for use, ~ o.n ob ... ":Jt it.s jrice still 
, I. C o'!l.;-ens ...... 1. e J 

remining,unp;;id., and a. . .?lelG.em~ed not. b:;;/-g~XlXRxxiHf,;t for by. 
.... I 

anyf~l)lt Or neg1i~enoeon his )<;1rt. All t.Ue c.·bove tr<J,.ns'::'Jt.ions. 
I 

a~e ~ore le~s c~~esof t~~st. hn« tt~ trpstees were ToO ~,.ke 
. \ 

, r\2us-()n?-bl~ 'Ju,'re e~, ;,rt~lf t.he, '[:rtJst jro.}erty as if ~G!j:a 

,?ro~ert.v w_,s t r -:ir own. 'I 
1 

-------------~--------------~~------I 
I 

;st~e;e of life. viz., Bratlt;llh@b,ryy • .' 
I . 

--_._--,. 

(11) A~1corjing to iIloJ,zrn _)rinJi~les of 'Lort,~ .n ... ster or a. 

i 
J?rinJi~,;l..",l is generally r8s1onsible .. :for -pb.:= T.oi't com:a1C.~ed. 

by th8 serv~nt or t~~ ~~ant~. Btit t~e 3~se is ~~herwi3e 
I . 

. ',,-i th' l. he in.lel?er.Jent:, oon"[,r<Jbt.ors W'Po are res )on3 i ble for j _.. . 
I ••. ..,' 

..; '" t\...~ir oym '{/rongs. In ~"s.e Of r;eJ;'ls~IJen ;.:..lso. \,r~ese g::mera.1 
l 

£jrincijle of liwhilit;J.~))lied :..;.3 in .us:"l-d.l dr..:..ctice "Lhe 
. . I 

t~erds'J~n were tn [rioot of the aa.ses OCCi)dying t:.he 

,;.Josition of inJe,dGnl!:lnt o3IJntra.ct.o·rs; 30;na c<.wttle NQulJ 
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9. In.l1eri taQQ~~rimo£.gn~,rt.Y~....-fo.rti}iolL6.nd Re~ni.Qn: 
! 

G<1ut.:Ul]Cl.t s 3cner.;tl rule is L..~·,~t the sons 
I 

SL0\.llJ ;livide th::;iT'. t.:ert_~ wed.l.th only o.f'tZT tr!e Id."Lter's 

I 
death. ?ut ·t-be 1i vis ion c n I'ti::.ke ,?l<::!-ce eV';ln in 1,.he l"'ifet Lae 

of the fi..:.t ,_er wtlen the mo·t[.~r· i3 J,...<st t·9 i;.O:.:,e of ct. ilJ-
, 

bear in'- rn° wi: en t. Le f t her .&:13r:ni ts i c. A.:;a in G;..: U"(,.;.,.~ says 
i 

that tbe wLole ,)roJerty ;:...130 :nay be tab-en by tb~eLi~s t son 
. "" I 

on :3onJ.ition thi.t Le SLll nc..;int~,.in the younger brothers doS 
I • 

th8ir f<.1tl-,~li". But it S9'Z"dlS t.ib.i.1t Gb.""('urIld. ~refera ..Jt.i.rtition 
! . 

. t. 
'as it leads "('0 incre.::...s.e of religi0lls ale it by l,be :nul'Li.)llcd.

r 

tionand f're::Juen']y of domzst1~ ani reli6iouS Jll.i. i'~.iic~ 
',. (22) 

~'~re rlonj's inttie form of, fj ~e-y{ors' iJ:? dnl other rites. .He 

has ~iven aetails ~bou~ ~ne ~Ule~ at' limiteJ dri~oBeniL~re, 
I 

UI~i~o~enjture and ~he ~~ares ~o be &t;VR 6iven to ffiilJ~e~ost 
. ., , 

and at. 9r brotters. The 
i " 

elJesit S0n shc~ll ~et 1/8u t h (llOl'e 
I . . 

ani sO~e other specific Jro,Jerty. For the rn1 ille~oost 0.1 tl1e 
~ 9 I 

youngest alsochere is s .. .Jec ifJi~ .Jrovls ion f'or:) 3!'t.a. in sJe~ icil 
'. I ' 

kin-is of ,.?rojerty. All tf~e :,e!~ining pro,;erty W .. cS to be 

ilviJel eq:'JalJ..y 'c.'on6 ~ll t:--i-=!bl~O"LLars. As an l.:.ltern,tive 
. . I 

}'ro;JosJti"n, Gcl.'JtCl.1lS. says trldoU tbe sliest sonG:;l.Y t;;..ke tilO 
I 

.• s t;ares' •. He ~l so :n.:.ti~siis t inc '1 i on in "(, he '. J...j i t i on.:. I s; .o.re 

in 0~se tLa elle~t son is 
! 

born of the first :nc:.r~ 9J Wife 
00' ,. . (23) 

or of' l ... t·~r :l<;.l.rriel wife, or 1j~jfe of "Cr.e same elate or of do 

• 

(d4) l,. 
a lifferent ca.ste~ Rega.riing the order of SUC;J3ssi"on, 

Ga,uta,ma. lays lovm thc .... t ~ legi1.lm.:..te son, u Ki:ptri:i.Ja son, 
! 

adatt.aka son, /j. son :nade, o. Sq,ll born se~retly .:.:..nd. di. son 

( l:a) 

1 ' ------- ___ . _____ . ___ . __ .0_"'"""' _______ · _. _ 

j. 

. . I 
be given to tl::..e herds :l,en,for raarinb "the 1J<i.I. ~tle on L he 

. contri:i~tual bas is of i1 vil.ling trla offspl'in3_ HenJe. 
. . , , . 

t"ey were,.,lso aJ~o'mt,;.:.bl~ for:.:;.ny loss of ~""ytle 
I 

by oarelessnesS or nS6.l.igence. af'. TLe Gode of 
. '.' I 

, . 
lLmmurd.bi ss 264-65,· HebrBvv .L,egls1(;l.tion, ..... X •. 22. 1 & 4. 

. I 

Five M:st::s VI'3re to be L)d..:j..J as :30tnjenstion for j;j.1P-o:o8 

- _.\ 
.lone by..:. cow; six ll};l.si~~sl for ~ (lamel or·i:,i. lOnH.9Y; "(;8n 

\ 
':!~"shas .por a. horse ora QUff .... lo o.nl two ,rC:'st,:;$ for 

. ! 
ea~h goat or .:)he~..J. But in G<1se the ';i.!101e OrDV"iiJ.S 
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aC,;t.!llonetB.r:? ent j tlei L·O ih~9t.it the .?.!~oper'loy cif t~l9ir 

f.:i.t~·~rs. On ·i'a,ji1]r.e 0f :thete5iti.JO.'Le sons a.nl the SeJ3n:lD.ry 
~ 

S0~S, j"st en'J.::·er~'P9d_bOV 3, iite,e rest ~f' te seJonj_ ry sons 
• • • .' I 

.:;.;r~ t o::;et . one- f')rtt I)f t~ e ·~st,te. s-. )in+~,s lJ,? 'L 0 ':",ne 
. 1 

Sj'l{th le::;ree J S'i..I.gotr"",.'3, .s'-"'4a-:.?ra.v~rc,s s.nl t.~e ~ilife ~o 
. ., 

In:-.erit tr c c;r0~erty 0f tt:e da:)e.,~sejil~.en ~.e Jies' .;it._ out·· 
'. I . . . . 

i' 

a.ny issue. J.he 9' rotriy<:i.s s:it::..illi vi~,e tne ~s u",te of 
. I . 

Jhilll ?SS Br.o.:.L:nins. The kirL;.1 shall L h 8 t, e .,Jrod,erC,y of 
. I (25) 

otller cli:;.sses of' Jers ons on :t'aiJ ~re . of neirs. If .s.fter '. 
. -"'. . 

• I 

p':;rtttion ;,ny' of' tiJe S":3}6r_;.t~J brot.b..ers lies sonleSs, ,l~i.s 
. , .' \. ,. . . . 

.:,:lr?},3rt'y woulJ·~ot· to the elJest broti:ler 'in ~a.se 'Gt~ere w;;".s 
(26) .\ 

no,: reunion. But.· if t.~lere '.%<13 re'.mijll ~Je a.fter sedCtr.;.tiol1, 

,1'; 

----~.-----..... -----.-----.--------........ - ---------
I 

destroyed, th~ v~lDe of tLe ~n~1re cr02 ~j$t be J 1d 
• . i 

., u.lon'~~ with :\n .a.dJitionQ.l \f'ine(G1.;.~lt,-,,"!}.'j, XII, iZ;d-26) 

( 13) 

•• 

I ___ _ ~J-

~?1 RQ+~· (lei), (14)~, nd {1,5)~:,~~ :5;;:i~~ __ . _ 

Tt:ls r,te of intere'st 

, 

-----------
is :.fer .d..Js~ wrongly c.r.tllribut ~j 

G.:;.U~~~ ... J.n-ra La 'b8 the ori~in<.l.l 
! 

;;,ro,;lirmnJer of tl\lsrL,te ~finter'$-"". VL .. ;3' i~.L..ii;;;;.~;I.1ot~s 
.. 

I 
)3 :from Ga.:;tat!1S or· bot.h:ni..::;ht finJ it 0.1· .,;.:...ly 

.:Ireval ent.· . 
.1 

"I 
I 

.1 

.~-:{ 1"4) Fr9~the :)Ontext it .!li 6ht ~i.J.JIY 'Chd.t 16% 'iJtiS the i[]b.xi.num 

( 15) 

( 16) 

~ l' rate of inter.:;st thdot ttj.s Tt.,·t; :J0t.'.11 hOL be J.e JanJeJ 

if the iom re""'ins un""id II for more t :~n " )'e~r. Us"ry 

ws never enaQ 11T·,Ao·::el in ti:~ anci3n~ sociaty. A us~rer - ~ ! .. 

r~as beeh :1'3-3c:ribe.lds 1Jl'Jr:~:si:-~:f:Al l:tLc,n lIl':..e Killer 01' <;. 
I 
I 

f.1rat' -1in. (J..f.Baudr.:ya.lla Jf'a)ter III, Vo-s' i~:";b., 
1 

c: I a. jt e r I I I , 0.:; 9 ) . i, 

It; hes been reaognlseJ. a.ni te't.:::<1nej in the a.d;Jlinis Lrc..'ti on 

of r·he present. ""lso fa!," 'tt.e \HiilJUS in bo:abdoY ~nJ. 'I,;he 
! 

;Jr8si bn'}y \,own of .:)::,l:;:u".td..\ 

~v~n ~t tte ,,?resent t'~IIe lo ..... hsdithseallrity be,;"r ..... 
I 

s:jd.ll~r r8.t.'3 of in'G3'rest. 'j,'i1f '.'ea.$ons Gi.re 4,Llil.e obvio·.lS. 
! 

Tte security 1,Odli38 the etli;l.!'u.n'Ceed.-:;;d.ins·tt.Le fc:l.i.J..,~re 

f)'f the loan. . ! 
I ~i 

I 

.l 
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,. 
I 

+-tie ren..Yli t~.i ~~,a T'1en':lr Qlop.ei WQulJ g?t "the )ro,Js:rty of ~ 
1 

re1.~1t'?d co?or:J~n=r ·if' ._e 11e$ 'ili·L ::ut Cl.!ld.le issue. A son 
. ! 

born d.fter· )iJ.rti:tion _W •. l t'-'-k~t.he en~i.re .;ro.;erlJ.:f left in tLe 
I 

i anis of or a.cqr1irel by the ~ ... t~.ier 
I 

after the ~, r"tit.ion. 

\ 
~tr_j'_..ilalJa._G<-<in,s ,of ]so.rnin·· ~nj ~inT.er~i;J.n:Je : -="""-=---=!r---~--~- -- " 

.' 1 -' 
The 3Grilt-"ana ~N;j.S to be inberi teJ f'irst py 

(10 ) 

:mlJ15,rried iaugLcers of tbewod:m a.nd on "ttleir fuilure by n~r , i 
~rried but poor 1aut)"!i...ers. Af!:.,:=!r th~J.e~th Of ·"'t~e f .. tt3r, the 

. ! . 

$Ulka' or fee receivei by tilD o.t t. e tine of bis .li.l.ughter'S 

'llCl,rriage s::-::a 1 .go to tte son it the wife be J.a,;>J. Ac-.;,')rJing 
j' 

'La ..:lnClth3r vieW, t,I:':~ bro.ttlar wdlill.i 63t tha S·JlhCl. byvVIJ.Y of 
I .., . . 

inberitcJ.nce even in case tbeir LlIotter ~s ....,live. BU·t,:o.~30r11ne.-. 
! 

·toH:3.r~"Jc-.t1;.<'~t if \:, e matter j,:; p-live, -crle s'Ul)i<-;, mllst 60 to 
(27) ',. 

her. 'i'he 6.~1ns of 19a.rningJou~j be v,itL,f .. eid o.t J13i::.1.sure by 
,l 

I ---------., --...... ---~--------- -.-'------. -----
(Is) 'fb,radatto. ,(.l.";e aninent cbrnm'<mtd.tor l.lnlers:tand.s tt;is in 

, . 
tl1e sense 'Jr u. bdoj 1 for 1!,t~e .t?3rsohtl.l~J~ea.r_~n3e ofa.n 

I 

. , , 
. , 

offeni3r. He 60ffies to tnjfs con3lLlsion ...;.fter <.I.·J,o[Q~r ..... tiv,e 
!', • 

study of 'Ghe. relevant t2!xts of blbnu anJ iZ JTIc.. Vi::l. 1 Kja. on 
. ! 

-this Joint. Cleo.rly the t~\eirs were exernV '-" eO. from SUeLl 
, 

'. 'jel-ts as they 'Nere not bs:hefi tte'j in ~ny day by :3uch 
. . .', - t 

( 19) 

(_~O ) 

(;d 1) 

(22) 

( 23) 
~ 

(24) 

( 25) 

\ 

By.this lebt also the r.eirs cO'uLl not. be' benefitt~J. 
I 
i 

'Bence they 'rfere tho1.1611t ftt to be-:exx .3xell~t.el. . - i 
I 

The re.;;..sons '{{ere perr-C1JS t!b-3~ S8-ne U.S in the :J<:J.se of 
.'1 

surety a.nd J.o;llm~rci6.1 lo"~n;s. 
! 

T:'e same eX)lQna~i0n tlaS b}~(:!n biv3n' by fu:i.ralc'Lota. also. 
I 

Colebrook~-i' n"iyubhaga. 111,1. 15; V. Di2>2!st, 47. 

Gautc.rDa XXVIII, 14-17; 

1bij, XXVIII, 35-45. I 
l 

'i'he ;;>r1nci)le of escb ~ilt i.'4S 
, 

re~Clbllis8J. irora the 

earl j ~S'G Jeri o,d of hinlu ~w •. 

(26) 'li'be effect of r'e'.lJlion is J.1":-·fer ,2!n'L in the ?l.iti:J.K-?"'r,"". 

anJ .Lhe rhYQ.bh; oa in ~ orne ~eo.8 ure. 'J.k1~reQ.s Cln for 
I 

~reference of reuni te.J fUlll broti"ersl. 0 reunite.i rl..;..lf 

-. 

'r!'" 
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(28) 
the Yhlujrer from Lis unl ~s.r4eJ~Odo"r:Jeners- -- - vn.o weI's 

t~ toiivile 'Geeir ;"J;41)isitj~nS 2.r':.t..;....LY ,.,non.-5.\,t,eUSe.1V'3S 
I 
f " 

Jres 'JiU,...Dlyon tbe 5r01«J:l 't..r,<~~ etS 411 the a o.?a.r(jr~ners /j,re in 

kn')wl?J';e Gr eq'li.Jm3nt..~'n'Je ~qlla.l Jivision oouLi not. J)ean' 
, i 

a.ny injust j·(}e or jne'~lJj (jY. An 11iol, r:.nl o.n 611l1Uch' were 

en"title.-i ·co·j~,inte~ance. 'ibe luo.l"E~ issue of "".n 11iot. 30ull 
• I 

31.a.im itlberi t;·,nce t.i-.rolJgb Lis ~ fot ~'1'. '1', is' is -(, l:Le . ~)rill'] i~le 

of re..;>r3sent, tion 'dti~n'ra.S r~o ocPj sal very 0160.rly in the 

H1n-iq society_ 

11. 

i 
! 
I 
I 

lla uta·oa ,tlrOLi bi ts i:;j, st "bnt froJl' v.,kine; 
\ 

alm from i;4.n A bbis' astd. or u.nbutc).a.ste. lie ioes ·nor. Jefine 

tl'eforl!l'3T' terll but enu-oero.tes l 3ert<...-in pf'fences ',,'iicl lAore 
t 

. eS~on5ible for It J?atitya'~ 30.oe l of tt:Gse offg':'}es ~r~ c.6 .... in 
t . 

in')llJa~d in the iJa.teg'Jry of :n:~t;;:';:;:-C. ..... h".;S~ From "Lids ID.r5.ic;.t.tu. 

., ....-1 

I • 
conolni?s t;a.t ;.;.n Abhis'c.;.st.~ i~ on·3, ~'{ho cOllmi'Ls ntmor. offer..:J~s 

(J9) .. . - I 
or U,9o.,J1':Ir,t.;;h.us. 'rhe ori _inal} onoc .. /"Ci·m of '3ri'lV"~s in· tlin,iu 

l ::.:aa.w ml~st ~<;;,ve begun with the v]oL"tion of reli~lious ... rU 
I 

s()ci:~l rnl'3S ·fol1.o1l'ej by el.bo1ute en.JOin(~;,)s of jr0..y .. st :JiLt."" 

u.S iT .. 1"1".8 been s,~11 by Dr. 3en lG'Jjt.:.;. clS w·ell. It ·j/u.S f'or. -
I 

tUs 're~86n tl:a.t tl.e offenJars ~.lSO t"J8.d to Jre~il,iste the 
I 

.!A:!D3it,Y' v~rl!.I7-C:J. f0rtr;eir Oi'fer:.'~eS(Ga.utUlP XXV, 7, 9 ). 

1':> ~. 

Bra.·in of' ;;.. crj,r09 \dll be jee"':led. (..0 .tave co:nmi..:.t.eJ a,. 
1 

5i nilar e.rjne hims21f; anl in c4se of th= Bra.hj]i!"}r s innocence, 
" 

his gUilt .;L_l be re·,.rlej ""s. j,dubly sinfUl. A,... ;.1:0 Q:JL of 
I 

wrath assalJlts a BrJ~::nin .. ith ~:;o,ln.l or .;.nY,ieb..i,JOn will be 
! 

'!:J~n i 8~ ed. fr')Ul t::;a ven fOl one tho1Jsc..nd .lee;.l.i; ·:"'4d if blood f~lls 

from the boiy of.8. Br:.J.tJllin, be ·,.~.i..l loose 'clea.ven for i.J. 
I 

nunhar of ye<.irs eq'J~l to tb •. t of, '\Jhe ..?a.r·CiJl~S of'l:st GLv.t. 
) (31) 

\~'ill b9 30nnezt3J.. 'togeti_er by bl?Oct. s)11·". A Er;;;:.r!min ~/ho 1s 
i 

___ . ___ " __ ~ ______ ---1--____ . ---------. -----
I '. 

'1- brothers ·is nnt ba..seJ on \rel 16i on or s.}1rtuttl e_ fi -:;,_.3Y· 

It is s'.J}pose:i be bJ.s~d Qri qc~;si-!)on"tr.·Jt .. ·,1 re~cJ,ti';n 
1 

and mutua.l 8.ffect1on for 

35 0al. 721 ). I 

1 

-I 
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i. 
not otherwis6 )er'd "Gtel i.. 0 lYSB. we~)ons arid d.r,.Qs ~U.n io 5'0 

I 
wrcen ~,fs lL",:"e istht'e.;..tenej iptLe exeT'Ji~eof{ . .is rio·f1'L of 

.Jr1 va te::efGnce. If 8. ~;.;,n r~(:l~'i v~s Qr ret.(;l,ins s'l.,ol ~n ,i,lro-le'rt.y;· 
. .'. '.., (3.2) . 

,9 .1'[111 b2 tx'eax,ed dS.a. t:lief~ A WOt:u "'ii~',O ,10' 11 C01Dcnit. 

a.dultery '.'iitp ::l ·!'lo.n fJi: . ..Lower ~i.ste wo' II be c0.useJ, to b " - ' 

, '. " ..,' !, . ' 
devo"red by d~~s; ~h~ [;:.1~21terjralS0 s}':cdl be 'kill':'!l. A 

'.;Jl0 ;";;;.~ sl.:ol-=:n gall sha.l1 "d2~O~"~;' the J\.in2;' ",'i tb Ct.31 'l.b 
, ~ 

.:?ro'3:c.iming bis le'ed. He is J'fr1fieJ. if IAe 1,3 slJ;;.in or j~r.lo!1e.i 

by th~. kinS. If the .king loes.Jhot ~tike t~}~ Guilt falls 'u,Jon . ' . . i, . 
. ~ijn •. (Gauta~ XII.4~.-.~6). It ;ts 'lu.itejl:~~r'f~bm 'Gfl3 :;.b')ve 

t'F-at tr,~:ed.rlj~st 30nJi;;tion qfcri1le ..;:.nJ. )unisiJll~nt wu-s d-

. . t 
ol,enling ofreli ::ion an·} .law. I' 

~ , 

. t 

i:xces,sj v ?CDr )or.ol.l JUIlis[.rnent for 9t:)":~n\.r3 'vLS 
j 
! 

;?rohibite:l in .:.I.nci9nt Indiu.aFi in ROlDe. Red.sonab.1e ch::-stise,nent. 

and. ';,Juni shl'Dent with -.:,Ghin r~i?kor 0. '(,1. in 'j\::l<ne 'tV-S . jer:;Jis "ibis. . ," . 

In ~\J,se of eX·JeSSiV3 flunishm3n~ the teJ;.C}her Wi.J.S to b:::,Junished 

byt.he king. A Bta..r:~in led-rned l in th~ Velc.s 30')ld not be 
, . (33) . 

sub jectto,' :'3 or) oro. 1 Junishment. i'f1.?ris0n:.n'~nt, fine, ri vi 11s or 

ex·~comttltmioation. As re:~urjs the dis~ribl.ltion of b:::otis, 
.. . . ',' -. " (' 

chariots ',-~nd rid"n,:, a.ni·,J6.1s 

. was .to vot'chsaf'e protecf-ion 

were (0 60 ~o ~he 6in6. fbe King 

f'o~ tl'.e subJect$ in lieu of 'Ci.1e 
I 

" 

t~xes .th"" t were race i ved Oy rli~. .u.ost b.rti eles and tred.S ure-
(34). .announ:::ed. ". 

'tX'1l1Uf¥:XX trove were to be/XM~~x to· the king dond' woull t:.2:l.on!.i , . .! ~ 

to him 8XJe;>t in <~"se of findsjl?.v B~h(oins. 'rhe kino i3 -r.h8 -:me 

m.'lster of all ex~e)t· t>e Br;;.l·;:n~ns. It is JJis duty :[,0 .!ro1.ect 
I . • 

tb"l ·]i.ist ~g o.ndord8rsin a.ccoI1'ia.n,~e, wi ttl the .;>rinlJi_.Jle·s of' 

j usti~e.~TLe kin~ st~ll 1s1ide bb3es of ~is~utes by t~hin~ , . ~ . l - ~ 

jn,') Jonsi:ieratiin 'tb-e'Tules .J.nfi oonvenGions of ~rtL!:;l&r 
. ! 

--------------------------------1-------
j (;37) Jolebrook-=, .fuY~'ohi:s"", IV, 3t~?; V Dje;est all; k:..:/Ukha 

IV, Ie, 3 .... ;. 

(.J8-)'rre 'op,,;>osite view o.lso wa{:io.d'11ocatel even u~ to reJ.ent 

ti ll~s. But noVi ttl.::. ':J:.les1. ibn. haS been sett.leJ once for 

c=.ll by Hindu G-~ins ~f .I.l?c~tning Act (~,]t XXX) of 19'20. 
I 

wt:i~h a.')~eJts the 'liew nfj Gaut<.>.ma. 

I 
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j 
l 

c9 mmunities and 30r",)Qr&.tlon$. Ee~.sonin,:.:. ~lso is an i u.?o.rt~,nt 
I 

. means of' &.~rjvin2i &.t .t:3 tr1th. In .o'Jl1ses ~vlr,ere eTJi~en:}e is 

~onf'licting', th·:'! Kir..,·; !·~u.ll :try to t1sJert_.ln tTla t.rutL· from 
. .. ~. ' ( 05) . i'" ,. 

the lea.rr:e.:i'Era~fjins~,n:i ,:;ive ttie ,le,'}isions o.c'}orlin51y~·-

UEnda J 'd'~'Tivel from the r'~oJ • da 't m~ans ::-estr.;.;.in·'t. 'l'he <:.,.w&.rJ 
.. ., . ..' '. I .' '. ( 36) 

of ~1mjsrl~ent:nl]st b'? governeiby Go ;Jonsllel'~tion of the 

stat~)s of the aaJi;Sei, of l)ib b,olilyetrer.6th, the. natur~ of 
:" . ~ ~7) . -

~b:; o:f.f€naeanl whet .. ar tr-!€ joffence V'(d.S reJea t~d; . or a ,.?a.rlon 
1 

a·lso lli6~t b? i3iven<:l.CJor:1.in~. to tbe Jecision of', the vvv ......... 1OJ"t 
.( r:z:.~) . . _ 

V" ~.1 , 

§\.sse 'ublugeo:f }~Odle. If thej,:st olen ;}ro),erty is .l1ou T3C overel 

th~ kin;~, sh2i.il cO!ll)ens.s:,te tiJf :loss from tL.e 'Gret,i.$ ~ry ( GC<.uta.cIP 

'. 

I 
X. 47 ) 

-14. Lex ta.lionis: A ,$t udra. 1e1 iber",telyand in'Lell"ljion-

~lJ.y a.P ~$ in,:::> ".0.., ~;:i ce bbrn 1I4!jloj.Ii'J :"'S.83. ul'L ini::) him wi 'Gb bl ov~s 
" '. t (39)' _ 

sf1E.ll b.e J>~2rivej ')f.t:~·e 0fi'-$nli.ng limb. n&<in if <... ::it ,,ljra. 
.' I ... . .. 

"h~s i~t ~'rJ Qurse v[j th .1' :,/o:n::.n i of tl!.e .J:": i!j:er :::l;;.sses ':-"i8 or6un 
. I, - . 

sbill b.e ~ :,t ani' :his Jro)~rt.:l confiscGi.t :d. If tl,:~ WQ;!):;<..n. WOos .,' I . .. ' . ' 
':;)l:o.?~rly )rote:}t'3d, intbL .. t q.:se t:e sL~ull be e' .. ~e :Jl ... ~~J. .Lhs 

.. j 

o:.,ste :.sY8t'e!13 .:.)lay~:i ,-.:. very i~jorte.nt :..1~rt bo· ... r. in civil ""nd 
.. '. " . ,.' ' .... . (.~) 

:)):'1 <nin<;ol lawaf -ch~ d,'ncient ikmXls Hing.~s. 'l'bus~(morlin6 to 

t.o _Gaut:a~~,' j,f ~'i;\ :3'tllr~ inte~tiOP';""llY list':ms to tL8. 

rBcitatibn bf th~~,Vo?l.'S, l}i.'3 ~al;6 '8::1;1,11 be f'L.l.leJ "iT.b rnol"t;en 

.tinor lac ; of' ~s ree i tes thel V~tJ;c.s, t1~S tongue 61"Ju11 be (Hit 
,'I 

of':f o.nd if' ';'e, r3t:. ins in r~i8 PJ~:nory .an.Y ~ortton of r.Le Ve.las, 
! 

l'is boJy shaull be S)~it, in \:'t'fO .;<-,rts.And if i.e in t>-ny i/i:i.y 

i::i.ssum·as tt:a J?osi~i0n of .tbe .',;h·iGe b.qrn Cl';;'SS6.3, .. sc.l1 b·3. 
! 

,;>unj-,?h::d ;x !}OI'20ra1lY. 

" _ r 
-------~-.-.. ------.. ---.------

'r1>e ~on~lvston is not i~ <'}·onse!1:<.:.nce "it.~:;.x trJe view of 
~ : . 

21 ,+ dnl 1 , i, 3, 25 )-

'3(,) 41 ••••• .' •• There Was' ~lS~ dnOl/her fo.ctor b .. tbe side of 
. ,I 

rejd.rat.ory·:l.;:;.w wrdC!h /.e~9'3dl.-o Kee.,9 sO'3ie,ty in orJer. 
. . 

.!.i-:ere; Wd.S r9lJe,:..i0nVti ttl !.iT,S c'0'le of s.ins doni "-... unj.snn·3nGs 

a..:?ter .leb..tbto be '~O'l].!o11nAdej bYP9no:.nces '~nd eXJL"t.ians 
. , 

. jn ttiis' world. 'I'b~: reli1iQUS orc$6;nisu.tiqn' bf S03iety 'NuS 

'nore anc.i~nt :t~an<tt.e st;",teand i1:.$ sancl-ions "ere, in 
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15. 
t 

.19 .1isyxr,.,1 
( 41) 

c~ses tru~b sh~llbe 

in G cr1lj1n~:l1~u'3~. A v~:it.nef3S:~ ,Ii ;3"G "not. S.,Je4~· Un133S ·S:iiQ';'10ned 
. ~. . 

or ,_she.! to 'io, so. A vttt~ne3\3 p2co~es c ;lJc:t.ble when r.eloes 
. 1 . 

s.",Gah b~~n;:;; ~·,she~ to S~~d,k. In cidose of .f",.Lse. evi lence 
tl"e sin f-.cl ..... s on t:e kin~, t;:h~. aSses..,6rs,the ','lit,neS3es C;i,nJ"'

tree: i;J,'J~:Jse.l ... arsons. GCi·')~a.4 "ClO~,S'o r=f'ers to ... te viev,s of' 
! 

ot~ers aOJorJing to whom tb$ wito'33s'es $i1d.ll be C~".d.rbed E 

,;t:-ich :Jbt' b~"'S'imrn''b'3for~ Gols,. Br.:.,Lm1ns 
'1 ' 

" -------. -------- -'- '\~--~----~------~-- . 

in C--ose l~ys, morEl eff'9'J."t 1 vet.L~n !')'[Un s;;.;.na.'" i :m·s._ 

.u:;Vgrywh9r3 in jr'ilJ'J ti ve <i.nJ.· ~nc ;ien'G ·~i :nes !tVe fini 

• '1 b !. i .. ,. 1 
~enanc~s l~dose~ y rel 610US ~w 

I 

for ofi'e:nc:;s ..Long 

before crj:oes. a.re dlm~shed' b .. the s"tu.,1.;e. 'l'La ,Junlsl.:nents 

t'Xljll"XIX:gtx1c)[Xr j ll~Josed. by rei ~6i on were S O'll8 l. i ~Des very .ir<....s -G iJ ~ 
. I 

:!)3-a t'h ,LUi nins, lisfidjt.lr .:inent,and will vc.risty of' 
. I 

Jhys iedl '']h;,.Ls·c is 3 "a.enT.s\ were -in3ll).Jed in tne SCL~ U..i..e of' 
, , 

pen8.n'39s. On th2 o-ttierl t':':'nd tber,e __ iere jr~,.stiC 500i0.1 . I . 
-sanctions e-,c,enling frrm tOore or less harmless 

",i?ri va tions to the ut l.e} eXJl ':.5 i0n of 3. :ile::nber from . I 
s0clety s in T.he c~se. of MOm08~cer or'Aor~riusof , I 

• '1 
Ro:e or the Abhis' astal of" Ind:ii;i.. -50 ttlt.t before the 

sti:.. te un.lert00k t 0 ;Jl.m~M: offences t~.e iieo. of of:fences 
i 

~ .punisnm8nt m.d .:.:..lr·e tly! hecolle fi;:.mili.:.,T "La the. ")30,,,le 

in the religio~s l;"w".------- .c:;volution ofli;l.VI, P. 77. 

(31) flLhs kine; and the. BrL.:.c'.rninsare su}.,)osed 'e.o Udboll "tile 
. . i . 

world.I': ey are reSyon~ible fort.Le fIl:J.intenanoe of r.he 

different 0a.stes anl tt\te orlers (Varq:st ro..Ula) • .l'he 

position of the Brai,l.!Jins .W<;J.S ;~nuch ax..:...lt.eJ a.nd ttMt of 
. i 

the -3' udra.s s ollucb desji6 ed 'Lj~CJ. t i'G,i<::.S .. jroviled by 
" J 

I 
Ga. uta,ma th.:. t Brah:n1n iIi orler t.o ~ef'ray the ex;}enses of' 

I ' 
a wedling ortLe .i?erf0!j:lk>nce of a. x ,ri1:re wa,.s. en-Yit.led .. 
t 01t'axtOCK~ take .'nonsy fliorD a Sf l)dro. by. force or by 

f 
fra.ud. ( G.:;:.uta'.:1a XVIII'I 31 ). 

I 

I 
'-.j 

Dhaka University Institutional Repository



1 ' 

-103-

enUrDi3r"" tes"the sins oO','Jw;i tt.~.J. by 'Ni I.<neSS9S 6i vin~ f-.;.89 
i (43)' 

2vj lence r3S.:19r}Lin'~, Jiff ~rtt, objects. nut nObilil'L is 

coma:il,1.>91 i'£' a. wi tnedS t.e .. ,if a., ~i i3 'foI' ,s~vini5 1:.he 1 i fe 'f d. 

nan who is n '.t veery Wi3h.ei fro disbon3S'L. ',n:,e "lit.ibu,nt.s Srli;l.ll 
. (44) 

hUJlb1y &ee}~ t.Iodj~llicG.:trion. '~ip.e .JefenJ.:J.on:t 8 .. 1.<)....:.1 ,give re_,·ly doS 
, I ' ( 15) 

-e",r;'yes ,,Jose i bie ,in u'S 'UUO~ ciS cle.i.p,~" V/i.l.l 60 ,b.6,.ins1:. ~Ji,al. 

.. ,.1: 

( ~'5) 

J' '1' 

Iniidn P9n~1 Goae. 

, Ga.1Jt~ma' VIII.~ ,1'3.'~1~J9'v~hsre ( XIJ., 46-47)" "f:LLrt""ma. 

;;OVj~leS' th~t cbd.~'ish~e~t c.nl bri.J.nling ,.l.re 'Ci18 jun'13CJ.-
"l .... ; 

Era" ]lins for 

the :Jri~e cina',JubliCl) 
" .. i ' " 

Gaut6l.-na. r:3fers 1:. 0 trl,;;j o.,;ini on of so:ne Ol.~~ers wi tDout 
, .' - 'I 

llentioning their n ... ,,,!l9S givine::; one sixth of -G(18 fine 

even to a fjnd~r'''n0t Ibelon',':'i'~b -Co Lhe Br~l"Jj]in o..wste 

ti":ne iX~h9 re:'ets 'L.o~b6~e :su~erhU~;''C powers ti~~"G 
mL;:t' b-? resi line' in h l~arnfJ 2>.nd ,,~+~\O:~-:.:s virttlo!'ls 

, - .;! '". I ~ ',' ' 

Bra.hmin. 1'1'118 0f' CQI.1rse another wo.y of i;1.;>,,>'3d.l inb to . 
i J,..-

6UJern2ti.u'~1 .,)ower for 'Jolling 1:.0 ,1.>L19 tru1.h '-' lif'::'iJult 
~ r. '-': I' " ~ .... i. c. ~ "'; ~ -: - ~ ~ , :. - '""!'!' 

.ca.SH- - - - where ,'L!l:€re 1,<:i.S no c1 e""r evijenc:::. 

( 36) 'i'L,is is true ,even of~' flil:I£.:l0dern C ourtiS of JUs 1, ice. 

(~?) 'll~,e InJiti.n. Peru:..l. 001e1 c,.1~0 .. JroviJes, fore.nLc,nc':!U 

, 

(3R} xXMsi 'fiAis 8.),J'eo.ra 'GO h:1Ve been a Jreroc,-' ti ve of the 

rig,pt of ,JarJon. 

(39) .3xtr.3,'ll~ i'OI;:!1IS pf .. l~x, t~lionis were 1..0 be i'ol)nJ incl1e 

Joje of !L.ll!Dur~bi. IIlrbus if " bUilder buills <;l. bouse 
,- , 1 

for d-nyone and 10 not 1 buiLt iL.- soli..1; ""nJ '(,he Louse 

which' falls lO'.m anl 1illS the o\';ner, one SLli.J.ii ,,,JUt 

tt,:t builder ~L.O jeath'~. (..j~c1..i,On 229) 

lIIi' it ki_l a son ofl'L1:13 o'"ner of t~,e Louse one 3r~'-"1.1 

" 
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- I I aao.i'~ell 'beor~. BaulSba,.. oa.aa be:tor. ~t.1Iba I 'btu 
tt. order o:t t ... 'wo aUtI'll wrltera uOUl£ be re .... ra.cl. 

'" Dr. aahl.er o~.D4ed tba' !Ia~ ... _rl1.r 'baD 'Ipa.,.... .... ... baa fUll, 1118O_ •• d &D4 NtBed all tbe 
, • .,), I, 

arS-Jlta ad.,..,.d 117 bi. 6 Dare an alao __ .'rll11na . 
001Dl31~ ... bet..." ll'Ut .... aa4 tbe .-rll.' sitN wrl'er 

(~J __ a.at... &Goord_ ,. 'be lan'rawan.1&& til K-.rtla al.ao tb. 
- t lao) pre .. D. BaadhQUIa te la-.r "Ilaa tile pr .... ' ... t .... 

tJl&8t.a ... tlN' 1'.ttl refWoe '0 Sa_7a or ~ee_' cd -.n 

• g w 1Mrne4 la 1... Aoooro1lD8 \0 hi. ezg1101' reYe&led 

'uta ban sna'.r loro. 'ma O'l8'oe. Wbleb ~po_ Yed10 

,.na. or __ 1'oar oaa'.a. 'be seldrU an \be .,., •• "I .. d 

0'1 all ad ,,,.., were -.aD' tor ""'1IIa &be ot.ber tbNe oaat.a. 

BYen wben a Sf adre. beo~ _, sue.' t.a 'be bOOM o't • tWi". 

bora ... be .1-' be __ tol 40 eo. work before be la gl.en 
(Ia) . 
tood. , ~. o't tea ,.are) 1. 11ke 'be father of a ""rl1. 

(13) . 
o:t h1llldred 7e&ra. t ... 1ia.. 'I Nftr. '0 ..., t.ecotaa 

author1't .. bo'b __ c1 &ad ___ d •• , .... he ":ten to 

...... Hir!" Kaa_. b.Gsa, P_uridl aa4 YarabJi-7&I11. 

l1li grobl1tl1ia tood t ....... fIroII • _eer or • Pb7.1otaa.. 
1 

1 ,_ gtlA ,lU e=WU em ,gp'lIie , 8a8otra _rr1aP aDd 

-rrtase wttbla prOblbthd 4egnea _n 1'orbl~ _ 

I.-au.e.. II-' 1" 18 no' cpal'- .lear ~ t,t. ~ra .. 
(14) '0 .... , la preolMl.7 ~, l.r prob1blt,.~ ~sre-. Slz t&r. 

" , .... J __ 
ot .aniap 0Dl.7 haft __ ,_,*-ra".4 bJ' bi. ~ ~1'7 o~ 

(&') ,be .0Il a1ao depea~ .pon tile q-11'J' ot $be arrtase. 

tpaat. .... dON Dot reoopl .. [aa, eeoonQar~ aoae---- aot, •• en 

tt. ~ttaka aOll. A400rlUill ,. b1e aal.. or Sift ~ •• on 1a 
(5'P) 

BO' reeopl .. d at &11. .. 18 l&1eo &p1Ut, pr1~1"are aDd 
__ T 

Pat, ,be SODa'!' ,_ bailur '0 d.tb- 'aeotlOil ~) 

-11' a ... atrik.. a tre. bora WO.aD &n4 produce. 

""" .1aoarrtase. be .hli ~ ~ Shekel. ot aUnr ~or 'be 

loa •• It tba' wo.n elie.. one ala11 put hi. uugbter to 
I 
I 
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-I) .. 

,Il4e.' .08 tor _til." Ide. OIl _11 .. ~ 

.OU .... progerlw .. t • ...... "'ta~1 aa tilE ~a.1IUZ1l 

&I-.. .. ...sa ••. 1". _ tilt .11 .. - ell. ..... S ....... aM 

- '-

- •• I 
.. I a. .•. _1. 

.... y ... -.... p • 

... , ... '"..'1_ .... '., 
••. c=.~ ,f':' ttIt' __ 1 ... it_ ~ _OWl • ~ ~ ~ 

, ....... at la~" ...... J.r .. -ti8ba __ ...... '1' .t 
--; .... , .. - .. 1 ... IIlall II'UI&'" .... _ .. aSI • 

.0 .... , l~ III lie tat _ ., ............ UIIIl··"" 

' .• ~ fit , ....... , a-.u .. ,.. .. .... "w. (seo1iloa 

• l~'" ~ 1-"_.. . 
:-:"IM ............... aft ""·.,R fta.I. 

, •. * ., ... aM M4 ...... " .... JIM1A nJl"1A'.c1 

. . ta"l11 -".1_ fit ... JAw "rUe ,.. 1 ) • 

.' t ....... _I'''' .aN. 111.'-'1_ ~ 
.-11- '-110&1 .. • •• ca,N ......... ~or ... S .... 

, .. 1IIb~ 1a al .. Iafl ..... , ..... 'b •••• 1'" .. 
aOI& _ ... , ...... 1IU4 d .a. ......... ,_ !MIt. litHo' 

• til ,~ .11' ...... aa.&oeorclU. ... , .. 16-. fd , .. 
. ~. '. . . . I. . ·-.brewe. ·.T .. ta""r "U-, ........... ~"Ia hr , .. 

-.1 

oldldren. M!'ber at.n , .. 0b11dHa lit .-. .• '0 a.,. 
-. - ~ . 

ror ,,. fa'_"_ .. , ..... u .. '*' t.o I' '2 ~'b 
~or Me oa .w. (.DMa. u.I.,. 

, , 

.(<<» Iwd.t._ ....... ......, .. o~ ,. ~ 
, 

. d1f'fWa •• sa -"- Sa .u ~ U. ,ant-. .. aM 

et ,lie -...s-' :r.a __ fill ". _lIM Ill" .... -
..... , , ......... WUl.4 .... Ida., _na .. d 1~ .,. 

offeDO .... o.1''-cll~ ;1' ...... "_aacl , .... ,. ,....., .. bl' 

... I" .. 'I'dl. eZpeGMcl ~." ~ ... _N _re-
o 

l .. rned aad be-'~r ~.4 1Zl , ... 001'" -, ... 

a1lbJeo't .. aa. &cldl"l..:L liabUtt.7 t.o I .... " .... 

o't 
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-10..:"]· 
(aa) (10) I 

uggbMr.'" w1r. DO" beua -.nt;1ou4 _, aU. m.\l-M17 
,I 

ca tallUN 1'4 all , .... Ire eIl1 •• _&.d, , .. k1lla .. '0 
- 1 

kke ,lit grope", ...... ,_ .... I'" .~ .... aon. 10 

dlYlalaa ~Ir,0pert~ .oal.~ ~ plAO. ~"' ___ "III m.~ 

.. 4 ' ... lfe. 

_. iMP - a ~-- :it _, e_ __0 T _ 

(61) 

(ta) 

(a) 

(~ 

( ... , 

_ .. l. -
_ , .. Sf fadrM .. par.". 4lUena .. f_ .• BNbma 

.~1n6 - ri4ra .. HI '0 aurso .., p8l1.~' ., 

laU. '~at&_ Ill. ..1"" i st'i:tm • PM' alao _4 ",0 

won -ror M. ..le., ·(1_-... a. • • 11 ). 

ao'b 01Yl1 •• d Crt_MI, ( 
I , 

T .. I8cU .. &Y1a.. "" dOM a ..... 1.' _ 'III • a Iller. 

Qa_~ XlII. l.aa,:: 
J.1'lea'lca _ Myer ,. ,. ..,o_ .. e~ ..... ks-. .. ,,. J..... i. 

II 

fbi ... _ fit , ... __ 1Itponaat &M .. ~ en .. 

patltl.t ez,.U .. \a r_ '-,_ '. am S? " •••• 
I -

-.-nrs. r# ,_ eOllten\la of ,-~ ... 

.tpel B1a4a ............ _. I. aa. 
, • ., tia'OI7 rd D~ .... 'na. Vol. 1. ft. ~. 

'M' "or Ul_'N'tOM, ... 1~14 ••• ~. 

,., Ibid. •• a,. l ,. 
,." • t1M rdraa &rIl lde_

1

loal ia ... udll,.... &a4 

(11) 

! 

t,... ........ 'or lll.'ra'laa. _ ........ '''' ot 
D.~·ia,re. Vel. I, •• 8). ~ ... __ ,&triM , .. 

y__ J _ 

'ed. at (laG._, ..... '5a~ .ad ......... I' oan be 
I 

_14 ,bat Tpuw. ... :tlewtaell .n.r 0. .... aa4 be:tore 
r !Ia.it._ •. 

Aaoord1ll& ~o Jap_l e1ae. t.-a ...... 
I 

Dta!"es1itN 1. ;n-_la1aa 1a ~ aU ala-a' 1a - , 
0- ,I 

t'~ icsoordlllS '0 Ill. ga •••. _lao 18 ...... 1"101" "0 
! 

t ....... ( .... AII4 ilJir.-lQa" • ...,. 

(II) tpaa1ia..,. U. a. '." 
'II) Ibid 1 •• ~, 14. 21, 

I r 

I 

\ 

(N) Ibid II .. I, 11 •• 111-11. 

(10) 1'~ 1'&18'&0& &n(j, the F~Jipat,. tONa lay. been 

-~tted. Tt. Bri~. Dat" and t,~ Ar~ ta" bee. 

Dhaka University Institutional Repository



I ' 

lee ;nlu.I .... Ia !pas .... iIle" ...... 

adentIN o~ aiDa and l.~ o:r1llea OIl ,a. ODe bNld. aD4 

1 •• 1 p_1 .... nt -cat ,_ o'Cblr. tt 111s lIMa rIOre or less "rae 
1('12) 

~ aU , .. ...,1-' wrltel'8 OB D~ ... wIlD lIN • 

k111ect • ",r1,. alaU !I'. c:.e 'bOuand 00.8 to BNolllD1ns 

"or'" ...... t_ .., .. atnt ~or &11.11.ft8 a- ¥at.',. or - ..... . 
S'1Id:N bit .. , al" OM _dJie4or , ... ~ .... peRl .. 1' 

I 

a10aa Wi\Ia. bull b. .-oil oaR. t;;J&st&!Iba deNnes Abbi.-•• a. 
I 

-114 __ ·rat, •• tlli offeou'" wb1eb rUdera 'm oftenden 
(Ia) 

Abbi.'.ata. 'lhea lie ,ow. ca to ~aoft_ , ..... .DO .... d 'I., 
,be, '.o4e or ltY1JlC rw ... " .......... .zl wbe ... alab 

t .' 
a ~ or a ........ wtao .. '.'adied "be Veda or nntlabld 

,,_re"1 •• &r • ~ .. or1.f'1oe _, 11 .. ill ,_ oOllca-d 

.;a~ _11 Ma "'Iaf III ..... r ... pu21.ft.f' 1a bh 11'" 
(Ia) 

'1_ .. 4 bi. aU ta ...,..d onlJ' af'ter d"'bf .• ' A 'bier ,.t) 
' .. , 1N ~t."d ., .... kIirp ..... __ ... ~ ap,.ara 

berO" tbe latter w1tll a club itl hi .... 4 proelalJiins' ·tif. 
J - - • t 

T •• __ •. 

. ! .... "!. 

-'~ il'aaper1or to tbe ODe :tol10W11a&e * ., ',It, lpu __ 11. I,la, t, • 

(." l"t4 D. I. 16 ... 1 .. 

(IS) ~ order or • .,o_t_ - st.- b7 fpaatalllla .. 
(.0) 

, , 

"17 brl.:t ••• ~."OD..17 .~ ..... NO~1"d ~ 
I 

t .......... ,) · ~ 
fbe Wi" ... Dot at .... -IV rea0iP11tlon e%Ce~t 'trAit 

-
...... "1"1.4 0blJ' to tbe __ ltb a.nd ........ 

J 

"~.1 .. 4 'b~ .... fIoOllj"" relAtt_ c4 bU t.,~. 

alcJe. 

. -

'1'" SIl6bt.er ._ .. 1l1' oec".~I.d. ;,JrolD1nent ;os1tlon 

(11) 

... 110 ... c:atta!7 aoaa ......... opl .. cl b, ~-..... 

AOClord1llS ,. ,.. 11&4 •• <aMp'i. r4 __ l"Jaae. tbB 

m.band ad .... Wlf'e set t.belr 1dent1ti~. _~d 1R 

-.ob ~ber. 

(Ia) Por rea.OM ... Dr'. Sea Qu..,Y'. obaenat.loaa( An,.), 

~..J.. 

(13) 1. 9. 24. 6 .. 9- To kill all7 Bnbll1a. ( •• ell tbough 
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-10 .. · 
:~-.' ~ .. ' I 

I 
Ma __ J.~ Tb8-----r aleo .......... ra'ed b7 hi .... 

&Del thq ·are, .~~oaad t.o be ..... 4 _ • ~ttoo :tr~ one -r4.tte Pura... ·aee0rdlBa .. JIuta_ .. ta. _ lca-8nMSa 
• 

II:l11tag ... ..sa beoa.. p-. ~ 111- Sa killed tn t.ta: 

battlefiekd or i~ hi ~ l1li_11' ... or .tl1_ •• ~ 

, .. __ . lire.,. taa .... PI'MOrtbe4 .. ~or klUt.g • OJ-Glr. 

\ (,tl ..-L.-
.' ..... 1101l •• p.aook 01' ...... U aaial.w.&plr1llf,a 

( ...... ~_CS.- ••• .cr.,. ('~ r_r ... tIl') ..... bee "~erred 
". •• 'Iel tel":'" al_ wI'."_ .IIdJ .... : •• re:for.yaM8a fIM) 

• • • 
aMll' r' Dr., ..... ,. at 2.1_ ~ ..... fIft!teoe •• ,., I 
"..,.'.oa.btta$l_ ""b &1 .ca.Arjan. wo .. n, ,l,r1nkwa t4 

___ '.A_".l,guop .... alaol regarde4 .. -r-r" tor wbloil 
,- '1 

.......... ' ... ~1~ rc. _~1IM" hr •• _1' 

... ~ .. : ... 1.1' U; l' 1 •• -o«a1~ted 1ntenti~1~ ....... 
I 

re.tere .to. I'd.. sa ~141ll6 tar1!.:.~ _·,".M - . ( 
.t.DH ta order .. __ ,..,... wi'. I •••••• tall 

aJ.lpToaob a or1lDilllll I:I.S I .... , ...... aiD o~ tm or11l11.rw.l 
(M) 0". t. ,_ .-a'- ............ of ." • ....,... aa4 .... ~ta 

_..... _ .• ":'7~""'" ._.. ___ .... • •• _ •. _. L_' 

"r eft ......... ~ , .... r,:r-'" .. Mll aooOl"J.lna, to tbe 

e&n1t\l.le ot ~ .. -"-.••• 1 • 
, l •• _____ ..... __ .......-... ...... .-......~ .... _.t ........ _, ... ~_ .......... ________ .. _____ .~. __ 

J • ~ ta_). ~,~ WI'h 1_1'111»& and 1a1'-ia\lon. 

an .~r~. or a w05-n. 1fIl:."e f1 ... bbi ........ 
- 1 

(64) 'Ii-stallba I._I. Me ¥) ..... , 

(.1) tb14·1.:· ..... _. 

'I.' C~ ......... ·DI. .... ".' (." i........ 1. II·. II. ].a. Tid •• s'Utra 80ee "-

tll._ .. t. 'be .. t diaR1a&ble ~l'taa·er 'til it·i4raa 

la ,.. &Del en' "4. e .. I.". 
'IS' Ibid 1. i. at. Ie ... 
(It' Itlt4. 1.'. at. t •. \ . 

(-,0) tli'lr7 _8 resarleq. as .. oa_ of 11e6ra._'lon and benae 

to take ~ood tl"oa ..... r _ groblbl'-4 (Ipr.a_ ... 

1, 11_ 18. aa )_ 
(71) 

('2) Ibid 1.10.29.3. 

(T3) Ibid 1.10. 29. ~. 

. , 
I 
I 
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.... -JOe. 

I 

Ii. b-oq.a_ ...... .:-PMQ1' .. n5 tAd the QM~M J!( 1M I'll' 
I (7il 

a .o~ o't Join' reagonslb111~" t.&s been l~d 

oa 'be &11'l6 and bis ~UJ"eb1" 1I~ _ t ... tia .. tor oaa .. 
I 

.be~JlIIIoPlA 'zoaoasre.. .... .. den ~ ' .. 1r .pirl't_l 
(.,.". , 

preeepton. ~be trafJ86%'eMon I.tall be iU.e1l ,"0 ,_ Ilta.a 

wbo will -"- 111 ..... , .. cloe.at'l. gri .. , wi'. lea1"ll1.lttl ~or 

DeOesearta o~8tiselaent and. jW1i.aiw:dent. Thi ... _o.D' 
(ftJ 

.n1_1ye17 ~or the Brallm1lle. j alA tor'm dber oaa'''. 
'be, ,1£111& .. ,. adJadp 'be ofte... _ .. 1aaoe .to. and 

tllen .-lab .. cordi_ to law. It'. lisa. cl_ •• , p_lah tt. 
" 1 ' '') 

oftenar. ,_ IUil' f'alla on bt ... be k1lt8*. MrY&IlY alae ~ 
who an entrusted w1tb the Jrot,eaticn of ta. allbJeou 

1 
.el'e to eo .... naate -ror , .. a'olea &"le1_ wblola oCMlld aot be 

reo09'8n4. Te be • JUQae "" ...... 01'. a ..... ' be learned 
I 

111. tbe Yew. o't £Jure and noble \ eSe.GeD'. or aut:r101ent MCSe. 

skilful 1a Ndonill6 and obe~l'" ,. ,be _nlfo14 <1.al .. , 
I 

at ,be eaate and 'tba .. dan. In 4oub'hl. 0_ 'rtala •• 11 be 

asoerta.ined bi" means ot 1n:tere •• and ~her tests 8\lOb as 
j 

• ar~ ... _ldllt.tlO1l .. l' Me ~ a-.sMMd .. ~ lara_'ta. 

I Wi'-nesa al •• ,. be re11able _, pM ••• -Ill' clood 

qual1ties ... -- suob as '""~. leam1116. sl1bmas1on to 
I 

,.. ...... and &ood deeeell' e,a.l. _, ap._ ... tore Fir,.., 

1Ia1ier or ~be &1 ... All ___ b:tUl fwitness ceJB't be 4i1unisbed 
J 

b1 the --1118. ".1'" 'lit kiDl' 8 i.?un1s l1ment , ...... alaO 

p_l.~' 01' 'orture in bell after Ilea,'" Cb ,.. "'liar 
t 

~. • 'rut~ wttne.. 1e nspeoted in tAi s worlJ a.nd is 

r4&rde<l in !JeaYeD aner deatlJ,. There _ al ••• wer7 

pecUllar pJ"OYla1cm _de b~ '1!.sr;t.. .".ordlna '50 .bleb 
I 

_. __ l __ ~ ___ .* _________ ----•• -------------------------------
, 

(?, Ibid II, 2. age 1. 

(ft' Tb1a ad.1xture .. te aae e~'t'" '. bollld to tc..&e 

plaoe .. 111 al.-' •• 817 oase\ the offences were 

~Ulisl-lesal and q._l-re11810ua in olaraewr. 
I 
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·~ on. of • aplr1tual preoeptor, .. o~lal.tlns gr~est -a snatak& O~ • pr1noa aoUld rel .... an .ao •• d penGll: fi .. 

pmlat.ent bJ' tbalr lD'i.roeaalaa. ioalt.lon o-r wo_n also vas 
(811 

generally speak1ag tar tro. enviabl •• 

it). _wCaa • 
\.. ... , 

- It lIN alr.~ been obearYacl -BaucUa,.. ahoUld be plaoed atter T~st(;l.!Db&. Both r4 t.t.. 

-~.r • .all te ............ r ,~ ~m. Pariatad. Ba1.ld.I:JI..vana , 
ref"'eN H t ... 1_.\ o~ s •• en:l write!'"8 aad 'DSDllera ba1'ore , 

hi.. Aoaor-llDi to GDI e4 the.. Qao1i&"l~ ., ... Hall 

naaratl •• 17 _14 tta' .!at tbe Braao1na r1d1Il1i in the 

c tar1 •• ot la. ud wilding t1be • sword .-r the Vecla, propoune 
r (8"', . 

• YeD ill J •• t 1. dealaNd te be tbe h1st.at 1... :';.t. ill~.rtano. 

r4 _ Jud101a~ deots1on 1:1)' mora ttaD 8M all .. _,pprecl&.teJ 

e,,:en fra .. Y.r~ _ ear17 tl_ ill .. .-ob .. lna,plt. c4 t.be 

big.at l .. mlq GIle lllall 1I1&b' be liable te arr, b.1s· 

J ud.g!Jl9nt 

m1al,t be 

ooald be 

- •• _. as _ w _ E 

('P8) The oonslderatl_ o~ oast • .;Jla,yed a very 1"ortant 

par' 1D the •• rd or panl.~t. , aD ~ t.1II b1gmr 

aaste oa..1:tt1llg adUltar1 wish •• o-.a. or tba ~ uJ,raJ 

oaste was 81.pll' t. be banle.d .b8reas a S' uara 

o.,..ltt1ng the _. ottenoe Witb "spec' to • wo~ 

or tbl b1gber Oa8t .... to .utter oapital puniahllent. 

Similarly Ca~1tal ~unishm~nt ... to be 1Dt11ated OD • 

~ udra if be ... SUil't~ orr hOIBItJ1de, t .. n or 

~ .. ppropr1at1on o~ propart7. ~h. maxImum pun1sbm~nt 
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.. ale. 81Y •• deecr1g1;ion ot'ldWl 'IrnIy...... aad __ 

.n,. Go_Ul ... aaolt ....... -sall!la-. aaz.\r~ :t,. .. -Daooan, Up8Yr1t.S1D41a aad -'-Ira. wber. t~ 1ni:BbitUl~ 

we" ~ ••• 4 orlS!ll. Dln.NIl' boon.:Jarl .. rd tr¥~ •• rIa -ett-;\Q,aNih .~ ..... ' ' .... ret'erraJ to. 41)(JordUlS .. . 
.. ,.."1 '·t Id.'; rJeg.nJeJ. on the ..... 'lll .. 1 .x,...l_ ~ ,he 

'1'7-- at dlttem' '1_. 

,. wc 7 • -- - . - ... 
~.r a lrata1n, howe...... q. mal.' mId 'i.-starat». 

II. JO. ~'. w. 1 .. 11., 'tI' ~PH"'" D. 10. M ..... 
(ao) 3M ...... jaM, g.pt. m. !6t \5: . 
(AI) 

(82) 

(88) 

(14) 

(81) 

(81' 

Al'h()Qgh t4?Bstafliba 4.a .. _.ll.r "~Osn18' tbe 
- 1 

s-tat\lS or ... 7 .. "17 blp 18 .otteN fMt laIIIIrltanae 

an.! O'ber 'M.... .'111 " 'be loa.' 3i'ra .. _ok ... 

am ~ re81_17 .... 181on .,... _ aa,.. , .. , 1D. ,,. 

e,tlll- e1'.~ on_ ( •• t na_~. 'he nu.. ~ ctonduo' 
I 

_blab ta.. not bHa. eQreM17 e~,.tI beNiD _, be t 

l_rnt rro. _ aa4 ••••• ., aU oaat_ wt'botd alQ' 
I 

41.~rl_ .. 't .. 

Yl_ AD' •• aa;w-HI ... -lf.o ~ '\Y. 
~ 

Dr. Jhab1er, iaored Be* ., , .. "". Vol. XI., 
1 . 

IDtrocl_'I Ofl. P. 431 Did Wel. U, la'reclUlt1il_ ... 

.. Me 
I 

11m aN entl'led ,. tile oalled .1 .... _JIaD , .. ~ are 
I • • _ 

tr.e :tra. • ..,. prlcle. Ollllllil*~. tw~eoI"1.7. anee'Me, 

per.,l_xl'~ aD.~ anpr .at are "0Ilt.ftS.~ wl'la •• , ... er 
&raia -17 t.,. t_ a,. (ct. Qa __ ~ An'- Cba.,-.r 1M, 

I .,.,. - . a~,ord1De , •• ad_,.. , .. Parlal:ad _, oenel' ~ 

, __ libera, b.c be retera M ,~ .1_. of "be" .lao 

WbeN ,_ n""'r YiU'1_ fro. 'ea. '0 ene, l_m1DS 
1 

belll8 ID •• rl.b~ lDal.~d ~ .. 
. -

AooordlJ18 te ODe .r "'_ .1_. quoted b, 8audl:a7&M, 

an anlsaraacl Brat:.1A .... DO'biDS in bi. en • ." \0. 

n._ 11k. ~ elealbaA' .deI o~ wood, aDd aDantelope 
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ale 

te 11ft OIl 1181117--". , .. rate td laterea' belD6 15 S ger - (~) 
ann.. llaad._7&_ reters ". aoa .1... a()oord1Da to _Mob 

-urr tad be all "17 ..... dMpr1oa'.d •• _BAI •• 'tJbat belns 
.. lSbed in tbe eo.l_. t. ala,.r of • Braa.tD "_lDad 

., tbe top w_reaa *bI _Wer .. , dOWll_rde. a.- a •• r7 

-()Ul'loua 91""1.1111 .. _lie bJ Jla1ldl:a,.... ..ben be .,. 'ttat 

B~tw1M aad ... tr1Jlt.a ala., looall1 le.D.~ .,nq on tnterest to 

ODe wbo _gleests Ilia .er.4 and N11810_ dlRl ... t. lliaer. 
(il) 

to &!l .tbel.t aDd M •• al7 .lokej... !bua the nal 

obahoter o't. Zurl.'l~ ao' ... tL Jadpd wt"h rererenoe t. 
boa ,be peNoa ~ :lt1berenoe .. well .. 'be geraOll rd 

lDeldenoe. 

~ , .... _..1..:_ ..... aa. laber'''" Md _rgi n'l!JitIJ19IY -....-,,-

deftned SaP1n!U aad SlakalJU. It, af'1ll1t.loa .r *gl~ 
1. _.0'17 "be __ .. , .. t. of n ........... __ regardlDi 

(i8) 
'be word .Jl:c.,. " .... :la ._ cUtten_. "ear1lal ,,_ 

er.r o~ •• o.salon, 1'& .. baM gr,"1it.4 ,bat ., the fint 

l .. taBO •• the proge~, td • .-o •• s.d .. _ball s. to hi-
, , 

saplnd... 1ft d.:r.al.t .~ ,. IaglD11M to tbe aaklll.,.a. In 
• • 

ataal t o't till Salul~aa ,. ,_ .pir! 'al gr.oep'ter. in 

afaal' cd , ... plrlt.l· preoe9~or to ,_ t'ell_ • p .... l1. 

ADd era ,r. failure of all ~ ... _. , .. propers,. aMtlld se ~. 

, .. klll8 .. ,_ 111'1_'- * _tr .u,gi~ , .. gZ"ogert,. o~. 
. (ta) 

Bra~ widell '."1' eaobeata t. tile "iDa- 1'_ grnl.1011 ~-ror 

labart-tlll preperSt_ b7 pNOe .. 'ton and 1'.11_ .tUdao'&,a 

In.dl\1ate tile lnt,l_te bCNDd o~ relation exlat1Qs bet .. en 

.D01~ Btlldu Mao_" and a'adenk .... d on ibe 1nat.lt.uiOll 

o't .tad.nt..hlg .hl0b ... ODe o~ 'lie lICe' l~ol"tan •• i.S •• of 

ltte 111 the ~, "'1 8ense o~ 'be ter.-
_r_ . - •• III ... - ... . . ... . 

"'letba. ldantSea1 paa __ q"o",-d by • plurallt, . . ' 

e-r allt.bore indloato. tbat. "be,. a1ShS _ft ~Jl 
enabrined .1t_r In ... l1\erar7 ."0111._' or 1n 

80_ floating '_dltlou alNaq curren'. 
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t.. .. lawfUl tor 'be lllaha1na and tl* na' .. .1Dtal. 
lie al •• a4voea'- Nlatl .. 8~rlort'~ .. o~ ' .. U 

- (14) 
Ill-rftran' to~ot _rrs.e- WI'1dA ,~ •• 1~ .1IItdl9l81eo.. 

01 00 .... in 'be .~lDlaa o~ 80_ ., 1 .. '. "- G&ndbft"a 
I Pi_ .... It.'i.e ter aU .. lea .. t, _3 .... d 11"ral17 -_ affeo\lCl:'h _OOHiII! ..... tadIa,.. 'lien an '~1" kinds 

j 

~ ... iaala4~ ~ ......... a1_ 18 .11'1\1.' ". 
I I , 

I.DIIert' M4 ....... _.s- f4 'be tall1l1' '0 be "-,-,,MD' 

........ eont1mle .t. .. alae "ten '0 'be .1_ . .r 

.... JN4"'S ..... al.-.Q .0. M leam. .. , a 8011 

'Ms.'tea _ a a'raoeer "lCJll88 ,. IdtI til ,.. world ~ y-

..... - ..... :~ -
- •. Pi. -.:, ',.- .~~,.. . 

,~ - 10:._ L __ :. ~ -- • • .• _. L .. _ :ii!E. _ _ L • _r _ .. _ 

. ... -~ 

' ...... lh _. 

ONul ... l ~ott __ 1M' , .. -.ruernd aupre8&07 
.'" - \ 

ot \lie Bra"'" ale. eotllll lie •• "1 •• 4" .... l_rn1l16 
I .. 1_1a~4 .pc ... __ _.._alDl Q_ ncm. t .. 

N006Jl1at .. 'be a"'_ .,. iftbmn aa •• II. .,. s;uQ,y 
...... 1 

__ r & .~bIdJl alae .. perala.lltle 111 "l_ 

ot d.l~'resa. (latldtZ,.. 1. a. ;5 • .1 ). 

(88) Dltreiem .. 1ft oglnlaD .~d al-18 .~ an 

og~ .. I" fer -be tall •• ' dla .... 1GD aa4 ~or ,be 
__ , __ ornot _e,lalem. 

- j 

Ba-"~-- reten '0. 'ba d1.~_ • ...,11 .1[l.~d ~ \ -

resara,1118 , .. _an aIl4 aoO • ..,tabl111;, ot ,. 

dl~nD' 0 .... _ til 'be .on ... and , .. __ .- fbU. 

_u.~ _re f'oanj to 1_ ... zl .... d •• eD. b~ , .. later 

_ltl wrthra like .-:1 ..... '1 ..... as & .. -. f6 
I 

~. .., et ~ 0_''''' ref'erNli tie abGllJ'e an to be 

... pn_l1lq •• c 1D tbe IiOdern '1_ in t.be 
I 

pla<J" eonoerMd. Th ... are olearl1 100al Q_t~ 

blnding onl~ OD 'be ~opl. ot 'ba 1~11'1-8 in 
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propent.. fit mnen .bDal4 M groha\ed &D4 ,_ bl1ad. 11110t 

"' IUd _be de ..... 11 .hoal.!t be .1nta1M4.--li1 owk .. \e er b1a 

oft.amll8 1. nM "'lt1e4 $0 .., .t.ateoenH. _ aD au\-

.. t • .,. ... 1' _, be •• , • _1nta1Ded trl, .... eg_klDa 

to ber. If_ ~ aJall lab'l'i' , .. __ •• r .... eol¥ aa4 

.. o.ber pnpmt. ot 'M1r ~8. ~ba ..... arf4lwa 
! ,,', 

... Ml'_r unan Dor ,_e" !be de-!'1nlt.101l &ad " ...... 1 •• 

'00", ............. r.b .... s.r1't wri'''' a.-b .. .... 

lei •• _lJQa wi ... 0 ........ ' ........ _N __ laNd 
.,. 

.tit rf:1r saltapea4eaoe aB4 ~1. OmMDtloo _ .1I&l~d b7 

•• eftqaaMd ...... • 1 Wble. hit ,.rJOft ... , ...... 1._ 1. 

pr_."d tD ebl11laool b,. ber ta ..... IA~,_U. b7 •• 

--. b .. ...s _is III 01.' ... .,. _I' a •• aaJ. baM ......... r 
.,5 ' 

• 
c .-..,. 

L • • • • • 
1a_~'loa. M epgoH4 '0 ttaM lM&l 13_'_ .N 

,_ a_to. or '''\'Ph8'lCMe fit .... ~~. rIa __ •• 

ao~_d1ll8 '0 .. 84111,... .0Wl~- aolr.I' ,-
- .. ],a'''' a1I4 .~ ,,~ f'or.r ....... BJIN» .... 

, ... lMllM4 ,0. ... .. "oOPl&t~ elleoal 

_~~ .. _11, t~ ... 1IPba'laa~lJ' _rk "ba' 
, .. o_toa ~ l17.vaY&r1ia .... 1I&bGr1,-tl ... t • 

• Mp bej0ll4 irni..... wotlld ... • -.Jl liable ~or 

.iIi .. be S8' riel ~ b)' .xaltation alor.. (Ee-tad": •• 

1. I. a ,. 
(90) AeoeP4s.s to GIla • .,Il 91 •• ,. tera -817 bY beeJl 

(ai' 

t 
.ed D. maoh wtter ...... Ibua a -.n b",iIIS 

ar'101 ... t obeaJer -rates arid eell1a8 'bee a' 

... __ 2 bisbn' na. ..... 1Dela4ed 1D , .. -_017 

at ."'1'8. Ipta. Brahmin l1y1ns aD -UI'J' ... 

liegraded &8 • S' udra.( !la~,." 1.S.JD.aa-a .. , 
I 

~ lb14 1.1,10,.. I 

lectordtaa to n __ .te- 'be .IIIkal.JU aN " .. tbree 
-

aaoendants and thethI'ee ~o......... 1D "be _1. 

line after tt.. Saptn~. Bat ••• mb re.'rlotlODa 

... 1.poeed by :a.lld:lli'paa no .... and 1J101udea 
I 

I 
+ 
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.ua-

de8~rve8inde~nJeT~e.fto\b~ 1s known ~or oertaln about 
.. ':" .. :.'.. :.;., 

~ . 

the authorsh1p at the Yeree ":terred tee Freta the na'ture 

o~ "be W&. ... ref'eraa &0 \be "rea Baa~7&IIA a't least .. 
CJ&lUl.ot be re~arded .. ·1M autbor, The 8ub.3e~u?'llt writers a180 

•• \be .. rae in ta .... ..,.w1~ut lndioa.'tlD.s 0' •. 

~tlWW aboG Ita real autnorshl.,_ ~h1s is no~ tile onlJ 

•• ree ~ 1_ kind. It is one ot the o_rao1;erlat.1c :r •• t.ur •• 

of' ~ S.1tl Utera'ure 'PaS 1n41oa'101l8 an onen 1.oklD6 
! 

.. to wblob text 1s original and wh~oh text is .. re 

quoiat1onor rflproduo.tl.on frOID o'here. i .... r.e reterred . . 
$0 abaft II1pt. •. bOWll"f' ..n onl6 a :rlSu:rat,l .. atat •• n't 

Inc11oa'ID1tbe. l11tt'erent l...,ortant sta.~ '36 ill" wo..n' a 11:t'e. 

BaUd~~!Wt61S0 t"e:re:re.:f t. 'tbe dln.rent. Yiews rec)&TdiIl& 

prll1Osenl'ture wb10b la! eOUll\en&rtoed _ bi. alae to 80_ 

extent. 'tbougb It doea not. ol.arl. tollow f.r~ hi. text. 

The nature or tJ-.e ~iJ.ltior-al .tan &lao i. not d.ef'inttely 

•• oertal_ble. l'bere _ dl:rt'e~n\ pr091.1co tor ,_ 

dltterea' .barea aooordtns &I ,~ JittereD' aons were born 

o~ il~erentw1.eB. (S-udha,. .. ~I.2. 3.} 

~ .. ! .. 
~. QrllJ.a ale .. aat 

•• u~ Ib,;" • 
18 '0 pro'''' ttli sUbJeots in lieu o-r tl.e sixtb ~rt of 

ttelr in~ome or merit which be reo.l ..... ' hi ... .an.ratian • 

• _" tile pldecl _ 'hi lutraetion or hi. dOMa~l. ~rleat 

who ebaU 1M :rore.,.' In en17 t1"Ul8ao\101l ... regards 'ttt. 

right ocr pr:.vate det.lloa It, ...... n .. i4 ~_, 1~ 1. ne 

or1. 1.0 kl1l an as ... in e •• 11 't.ough .. ~ bag~ t.. b • 
. 
I 

• learned 'Srabm:1n. l1e:f'erende baa been _de to tbe oft 

~uoted yera. aooordlns!to wb10h tur.J reaot1a apan fUr,J. 

--in oases Dal where he m&7 "ye oo-.s.'ted tbe 1It.b& ... takas 

ltke killins a Braba1D. __ .1el.&tlns t.be "unit bed, .t. ... -

l11lS 801d and dr1l1Jdll6 jaPlrlt.uoua liquori a Brahmin could 

_____ .. ___________ ----_----_ ...-. ___ e_------
_ tt:e teN Sakal,. all asoendant. and deaoendant. 

~ ezoeptlng 0111. the Sa.i?1n~s. Govindara.j.a. also 

-8 •• 101 to asre. with Bau~18na in no'l..,oe1.D6 an, 
! 
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- ~. 

-111-

t (II' 
~ be ban1.bad froa , .. k1ll8d~ Bat it a x,atr1¥&. 

Va 1ays, or a S'a~ .la~ • _n o't bis own aast. or .~ ~ 
(,." 

lowr •• te eba11 be •• 1$ablJ' P'8l1e.d ... ,.. klaa-

»tn-reD' panl.~nte .... been ~eaor1lael tar aaQ\.5&d. 

;-era OM who taft ttlle4 __ .. ODS ~ ll:N'erent o&a t... wo_n. - . oowe aDd o'her anl_la_\ .. ~ alae _~ Sbat ~w ~ 

k111188 ot naange •• pMoook., a orowr, an owl, a fr06. 
I • "U'a' and a dog .tc.. the 8&. n.. ..11 be l-.p.ed 
.Jta8) 

.. tor 'bit 1l1111Jl8 ., • ti41S • .,tde._ etall .. dlreo' and 
(IHt) 1 

~ baaed on bearsq or 'falsehood. ..18.-,& teat1mo~ 

1_&1 ~ 1.~_'loe ... ler 1D'fol .... aU persona oonneo\ed 
, -With 'bII, . ad8Ull.ta,tODj et J-'l" •• UdlIiza,Da 15s ~uot.d 

Yarses D1 ... re~r to 'he aina o0fa41tteJ.,b~ an .u-utbtal 

wi' .... Wbe beao_ ree~lble r .. , .. aa,,",,'l_ of ad. • 

.. oena-aM .... deaoendants and. the loss o'f his entire 

• N11810 __ ri'. The kino. Sf rotri~ aa4 .... tl .. aN 
(lOO) 

no' \0 sl .... tanoe till GaS._....... .. ... 11 nM •• 1n 

All .~Dder 1IIlo p:re,o'i_ pa:~naes in the twil.i6ht o~ ta. 
••• nina· 

of rM.llblanoe whioh 1n.l10&t~1 SI) ••• 0.., ' .. ~PI'OX1_'" 
of ' .. 1r '1_. Botb ,.,I..-ben iadalge ta 'lana_I .. fro. 

otbera aad di.o1lSsiona .-r oth.an! vlev ... '!'hi. ftr), tao •• 041. 
I 

". pron that thl¥ f'laourt.b8c1 ~"r. ... 'hoaIll qtlOt.atl" 

• a .. • 'M • iF • r • 

arbltrar.y restriotion .. ,~ Weare" ot asoent and 

desoen'. j 
(g3) 'file proper', ~ a "bldn ... ,_ M be abWmed a. 

I 

'be ~. pel ... aeo.rdiDS te • • .... '10D re~erred to 
I .. 

"J Eaudbli,ana • _41_1'7 go1s on k111s one laD IIIll7 
I 

bat tile pela. 1. I, ..... pe of. Brabda·. pro~rt, 

_ 1l11la a ..,... al-S wlU1 hi. 4eaoandallta. (Bau~¥&na 

l,e. 11. 16). ~ 
(It) '1' .. arrange_nt in orJer of raer1t 1. Bra ..... 

praJipa1',.. t~.j nat.,.. a&ndbana. uura, • 
t 
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.11~! 
I 

and re:tareno94 abm,m.f lin these two S'Utra worlla. atill 

on .. ~ 000&81-. Indio.tiona an laoklDS that t.ba7 are 

quotatS'0D8 at aU. Benoe aa.tl_ It beoo_ dlttloUlt 
\ . 

to dlsor1.inate which [6 ortstnal and .hioh Is a mere 

q1Iotaticm. Tboagb ... ·t.tt. .. .." goin", til oo~ with .. 
J!Jaadhi,.. and t he o~r two s'Utra writers viz •• ea"taa -ud a-.atalBta. atUl V .. 'I.tta olal ..... new 'epioa and 

1 •• 
oceoepk wi'll 6 lION elaborate aDd ."teatl. tr_t .. nt. 

1'hus suicide and 1.DUl8tUrel .~o .... or1._ a.re to be 

tOWld 18. Yaa'l.tta 61... _ resara. ertlienoe alao be 
•• 

re~ere ,_ ...... a..n .. and peas ••• laa b •• idea witnesses. 
~ -

he most 1~orta.nt an41expedlent Mans of adJudioation . , 

tbb' baa been re:terred t. '-' .... i~1t1a 1. ttall OOMul'-tlon 

fd 'he optll1ona o:t , .. yl1lage-el4era in cleoldlns 100&1 

disputes. The Grft_Brldd ... .tght indioate the rudiments o-r 

tbe 3ur7 .pte. a' 6 yer7 .ar17 date. V .. ·l.tiba 1. augpoeed 
(1) ... 

ti ..... been ooaneoted with title ltiS"ddf But it i8 doubtful 
I . ~~ (~ 

1f' be eoald lie _.o1u81"17 associated , .. ltbl*Ma Veda • 

.,." ........ ~ ..,-- ? • _ D r~ 

Ptikaasa and ?aIssCM. AlIOng these the .ldb and 'be 
•• '. j 

ae.enth are suItable :t'or the ~. , .. fifth • • 
f • ,-

and 'be eighth ror ,be Val..,., and 'be SUdraa. tbough 

tbe •• two o~s.s lo~ geo,ille are sll¥"¥ose:1 to be De' 

"17 -pat1iloUlar aJout tr.e 881.0.1;1aa or 'belr wiy .. ( 

Baud.".. 1, 11. 21 ). 

(ii' T~ .... beate~ oon'royera7 regard1n6 the ~roJert~ 

or having a SeCOJl4a17 800 b7 ,"ppolnt_nt. Tile praatlce 

at .tJ'06& ... depreoa\ecl b.r ~ other wrl'era ec 

Dha~ ale .. 

BaudJli,.. (1.)(). 1.9, 1" .. 18). 
I Ibid, 1, 1, 1. 11. HIre 'be author quotes a verse 
! 

aooordtDs '0 whloblpUDla~.t .b.uld be IDt110ted 

.n.r t.&klng Int. oonalderatlon ,.. oODatl tutl on. the 
: I 

strength, tbe lmowle'ige and ,be as- or tbe actJused 

person and tbe '1_ aDd plaoe ot tt. allesed of'f'eno •• 

( 
Simler prOyt.toD 18 _de by Tpaata.ba alao. I. 9 t 28. 

13. 
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Or181nall:r there ad._ be 80_ .pea1.l te.tur .. ot the 
I _ 

te<:>.ctb1DSB o't 'the dlrt.ren't Vedl0 SaIlh1'ia. ~be •• 

peoUllar1t14s, if' anz. were Jerha,;,>s :naJ.17 retalMd in 

tbe ~ rauta-s'Utra .~., 1tat in tbe "rl~ s'iitraa. 

tM dl.tlDOt.loaa .. nl beoo_iDS .-ore and _n 1naisnl:tloant 

.. t~ domestl0 rights anJ Jutiea enJoln.d b7 ,be dlt.rerent 

Grioya.. s'tit... were eS8.Dt1a~17. 11' ne' ent1rel¥. tbl ea •• I _ 
And Ul'1_tel, wttll '5he DbartDa.Sutras. the diat1notloDa 

I 

beo ... almost l~eroe~tible bS tbe togl .. ~l' tbareln 

were' ItOn wtt.b tbe .. oular oondDtt ~ with ~ religious 
; 

one. Vu' 1.'_ ref'era l to tbe reveale 1 texts, the ", I (3) 
trad1tlona o't tbe .ages and the ¥raotloea O't ,be se 1~~ba8 
as tbe .ow()_ at •• ored la- ~or -hioh no .orlll, Muse 

_, be pereeptlbl •• AOGordins to Dr. BUhler the s'iit:ra 

(1.'. ) 1119°8.8. 11111t ... t1011 _ s'atr. ( I, I ) alae 

1nd,1"'1JIg 'bat ,_ e_'_ .~ 'he S' 1... :t ... aeob .. 
-ordlJ' tletl'" were &HIroe~tlb~e hal no al.ltLorit)' and .. 

! . 
•• b _re Dot to be :r~llowed----.·'L. grlno1pl •• nWlota\ed - -(,) 
18 OM 1JlOaloak4 b7 "be 111.,. __ .. 1 ".' 14Y," alse - . 
re1'ers to Par1sad and lite o oaat Itut. 1 011 ( III, ~. l. 
Like SaUd .. ,.. b. al •• rehra to ,be "._~ri •• ,.I 

I F 

o-r TrQi_~ and , ... _11d1$, ~ 'lle 'IIStoe .?~fi,11i~ 
I 

therein. ~be ...... ,., •• a180 has been Ylewed Witb tbe 

aa. a"ltude .. 1D __ •• o~ otber s"itra wrlt.ra. ~h_ 

- ..).. - --.--
(Ig) 'l"be l....-&ano. Jr d1reot el'iJenae ,.. appnolated 

~ 
.817 .ar17 b,. "be II1nda Jari.t •• 

(100) HeDO. ,.. _roJ' or YarUDa ehoald be lDYeUd _ ~ 
• 

(1) 

(2) 

ot':tenders. The de i t~ "AiI.r~ .... been tnYat1.ab17 
• 

aonneot.d with SiD at'ld ex,latlon aooorcl1n6 to al.oat 
! 

all tbe Sllr1 '1 writer.. 

-the Dharma.atra fit Vu'lat .. was 8j.l8oiell,J studied 

bJ' tbtl .tad.. at 'be ll1sye<l& bd tba t l1ke otber 

Dba~Utraa 1" .... uthart"'I •• tor all ~rapas. 

X See Kane. R1atory ot Dt:.r8&8'utra. Vol. 1, ,. 50. 
I 

I 
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I -ta. ~ udre.e ... re -.at t •• en. the other O&st •• and 1ft. 

Brabmna .ere plact.~ eYen above the killS who WW3 to 

administer the klns~om on the instruotloD o~ ,.. :ter_r • 

.... ·l.tha re:tera to 1Iana taJ" eore' ,ban .-1t a do_n 1;1_ .. 
and t. "rIta GIll, onoe. 

ilas'latla 

t_ 
.arrlase with tbe prohibition of • S udra wtr. tor a 

Brablaln ... uob a _rrlage o.uses degradation 01' 'he :tall117 

an4 the 1... ot be •• ~11 aner d •• th. Ie ooina new Mr. tor 

,. Aaara and tbe lIi~aa. tor •• bI~b are re.peatl.el.7 

known .. tbl II:n .. and tbe KUtra :toNI. lIIaa'tatta al •• . ,,,. .. 
qat •• ,_ oft-quot4d .. rae "(lord-ins to .bloh • __ 0 

meyer d..a.rY.. ind.epend.no.. ?rat!l... -.rrlase- and tbe 

csOl'lt'aaion ()t ._t .. a180 bay. been re:terred to ( XVII. l.a). 
(8) r 

TMre 1. alae "teNnoe ,. harlot. fro. wb.e baIllla no 
(g) 

t'Md aboald tie takea. III reoo~_" ehild--.rriage • 

•• t 1.'.. reter. to '_1" kinde of' sona •• en ... r.ted 'b7 •• -tbe earlIer .ap. and ftct'it1ed tn 'be furanaa. HI ala • 
• liOrea •••• ral Yera.. tra. "btl Vaa.. ,. .b.... ,_ i • .,ort.a.noe 

~ baYing sona. 'lbae a.~ord1ns to one o-r t_ Vedles •• ra.s • 

• B~ID 1. born ~QbJe$t t. tbr •• teld debts.·. debt. 

towar~ tloda. deiJk "o_rda ano •• tors and debt. towards tbe 
(11) 

sase.. All resarda tt. a.etra,Ja .0Il va.-l.t. reters too the • •• 
ditterent .i.we adyooated reape~tIftg tb. ownersbip at a 

SOil bOrD .. 'be reatllt ot agp01nt.ant. looordins to one 

.iew, the son bel~t. t~ begetter and a"Gording t. tbe 

other .1e. be be1eD8ed t. tbe bus_nd et tbe WOaDe But 

(a) 

(t' 

• a _ •• • -... .., . - • •• • • 

, Sf 1.. baa been det'ined .. one whos. bea~ 1. b"ee 
•• 

t'ro. d •• lre. ( V •• ' lat_ I, I. ) • . . 
'1_ prlnolpl .. err int.rpretations .. enJoined b7 the 

IIT __ i pbll .. ophera are to be tound :treq_nt17 in 
• 

V.·.latha .. _11 &S BaQd~. To-.. are addItional .. 
lndl~.tlona abowlng their oo~ratlY.17 reoent 

ooap081tlon. 
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Vaa' 1at.l'a Me. ",0 be al1.at about tbe dl .. rla11'l&tiOD of .. 
poe •••• lon of .UGh • aon in ~ •• orl~ aDd In \De wor14 

of Ya_. An ."1"'1n'." 4a1l8b'er __ be-l11 ollara.,,"rl •• 11 b, u 

bt. as 'be 'hiI'd k1a4 ot .on. ReprdlD6 'hi. 1 tan"' 1 t10atl on .. or 'be •• and the daupeer. ~bII "_rae ~ Dr. Babler 
(la) 

an "17 lat,e.n.tl .... -n. ~ _ - ~ - -.- •.. . . 
.. ~ + : -. ",inn :i -. _ .. r - 1r -~+ • E d . - .. -. 
'a) _ ,A BraIlll1a Sa ...... Bl'abBa: Wi til 1.aftl1116. .. • 

BrabGD Wi tlaoUt 1eanalll8 18 11k ..... e1 ... b .. t __ of 

w804. ·er all .\elope _u td l.\bllr. l'be _ figure -- an' b,J .a....,~ alae. '~ 

(I' "I .. ttrl.1.-,. 1Hl4 ~ h1 __ 1' ... ~i..t't,.4 1»7 
.. I 

(7) ""' ••••••• , 0..-:.'" ....... AIl\e. C~ ... ItJ. R. 

(8) ... ·1 ... , U'f. I)., e. 
,e) -cA da .. b'.r ~ be sly .. in .uTi ...... _ben am 
~,~ r-. aboa __ "- ~b1. 1. h'oe. 'III0$at,1aa" ., 

• ':: .~r_ ... t~ .. (DlI • .., ) •• ,,1'1 .. 111 nO'& .inn" la 
• 
ant_ wtt,b1D. 'hr .. , par. after "be .,\aln _ .. ' of 

P'Ibe~'.~. 18 ., l1be~ H POOH bU" om __ -.n4. 87 

tile _ ewpru.tlO -."d- ...... 1 ..... bien 1&1£ til 

... ~ a;rrtaee ~ ftaua'1n17. the -01"4 OM4 nO'& 

~ be \aM:Il It'Mral~ 'I 

(10) ~be Mber 1 ••• pge..d ",0 thrOw b1e ;1e1»~ _ ,be aOil 

aad .'ta1Jll_ofta11" ....... _ ~. 1' •• fd • 

ltY_ ... AGoordlll8 to -be Yelias, • _ bl .. aed 

_ wi 'b • •• t. eD'1 t.led 'to eD4.l... be.Yen.l¥ bll .. 

wbereea •• Mll_ ..... 1. Wi \boaS .., glaoe or res! em 

wbateoewr. leoord!.,. t~o ~Gt, .. r \e1[t, .of ~_ .edaa, 

'bZ"OtIIIl • .0Il a .... oOl1C1-r. a world, t,br • ..". 

sraadaOll ... ~'t.1Da 11DIIIOrta11,¥. and thrOUSb • great. 

gran"_ .. 8~1M ~bI world o~ t,be s-.C V .. 'la\lla •• 
rili. 1-10 

(11) I .. • bre.~old debt.. are 80t rid o~ b7 otf.r1D8 

MGntia... bJ' besetting •• 0Il aaj __ rea4lae .... 

and bF reading .. • atadeD~ UDder & pre •• ptor. 

~---

-
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kll1da ~ .on. ,be fire' .lz are $0 be 'reMd .. kla..n .. 

aU aa ... Ira .... r. .. ,~ ot_r ai •• n t.e be 'reaMd 

.1~17 .. ktna8ID and 110' .. _lra. Aeoord1118 '0 .. 

quotatlon tbe later &1"oup GaD inherl' 0Ill.V 11l aba.noe ot 
(la) 

, .. ~~r. Ord~l, 1~rl'ano. ~lr.t, at all So •• to 

.~ ... firs' 81:9'lP_ ot ,_ .cme. 'PeD Oft (_11'" of to.. to tbe 
, 1.) 

3a,.1n4,d or t,be ._ ~ 'be ••• G&l ar0!ll. OIl fall ... ~ 
· (lit 

th •• ,. She Ia, ...... 0 ..... aDd be ..... p1 . and .. t'a1~'" 

at all tMM,·t,he k1Jl8 'u .. t!JI pro.-"" .. ~ al,t,1_'

belr.., ezoeptlnl ,be ~opert" ~ • Brabll1Ja whiob -.ast be 
(II) 

•• oided· .. the • .,nt k1n4 ., 1'01... Ao.0l'<l1D8 '0 -
... '18t .. no par&1'lon aeons brott.ra aboUld take ~laae 
(1'1) .. 
untilI' ~OH .14_ .be baft no' ~prtns bat~ are ~poa.4. 

,. be pre .. _ &1 •• blrth to sana ... gn.orlb .. d...ale 

... " fer 'be el4M' 8011 al-a 1f1'h a_' , .... 1 .. ot 

~o~n1 .... fer 'hi. e~4eet. he , ......... , aDd \III II1W ... 
(18) 

aoe' eOil. ~_ ...... ~ ." !!rabet aI. • ona atall 'fU7 

•• eordlJll; '. 'be dltterSJlt, Oaa' •• of 'be _bere fit wbo. 
(1') 

'bey aN bom. It • _-bel' ... eurwcl an,'AlDa b, bi. 

own labour, be .hall be en'1U.1S 'to • doUble .baft or 'be 
•••• Peraou wbe ... eD'-nd dlffeNd waaN ~ rellg1on, 

• ...,ba, ad _n aDd out.s'-e are esoluded ho. 

lDh.rlt~. fbe .a ... _ and , .. .ad _n aN. bo ..... r. 
I 

entltle4 ,. ..In'-"aDOe. ~h.daQKb'era are ent1tled '0 
dlYlde ,be nap'!.1 pre.ent. 01' their eotbere. 

b • __ ~~~: ________________________ ~-~-~,~ _______ == __ --.-----_ .... 

(la) " e')!" 0 .. 1_ ~&O, 'ba' ""'1.'ta .. re 0&118 'be •• 
appointed daughter. a aCID ..., .,erbape be· exglalned 

_ • _.to. • .bleb. 'boagA rarel,. praot1a.d. at1ll 

oo~ara 1n "'~te and ~ WQlob • brotber1 •• s 

_ian i8 S1.ItD • /lb.i.e ~. An bl.'or1.o.u. lDa'ana. 

o~ t.llta kind 1. _ntlO11ed ln tbe RaJatarangini 

wileN 1t 18 at.t.ed 'ba' bl)'aDa .u.Yl. ;rlnoea. of 

Gaucla and ,be w1~. 01 alas J.7.~14a .... ealled b7 

her fatber 1al1'an&!llall.a. Wben 1 oelleot.ed th1. 
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Vas'latha ~uotea 
•• 

d1~erent verse •• bowing 'tt. ."~11oat1on o-t the ¥r1nolg1e 

ot adTerse p08se .. lon. A0030rdlna to one .uch .. ra ... nJol_nt 

b, a .tr~D!.r ror teD ,.are. o~ ~roperties inberitel of 

f'l"oe • f'ather, • thins bought. a }ledse, proper\7 giTeD 

t. • wl:te atler -.rrlag. bJ' .. r buabaDd'. tam 1, • a 81ft. 

propert, obtained tor gerfor.dng a saori~ioe. the Jro;erty 
(34) 

CJt • reunited oogaroener anJ '~,r&bes ~re loat t. t.be owner. 

S. a180 quot .. &Dother "l'8e aooordlD(l 't. wauoh .... 

proper'tl ••• .,b ... pledge, & b01.mja.r¥. the ~ro;erty o~ 

~nors, an o¥en ae2osit. a sealed leposl'. wo..n, t~ 

property ·01' a king and the .. al'b o:t S'rot,ri,.a Are Dot lNt 
(aI) . 

b,. .dYers. 9" •• " 1 ell •• ropenl •• Si •• D up bl , .. owners or 

progert1es of whiob the owners oannot be traoed belono to 

tbe king ~ or abal1 be admnl.Mred bJ the -l1II or M. 

~MN. A k1A8 aurr"'ded _ ..... t and intelligent 
(a.) 

otr1oers 18 su~erlor eVen to a Erab.tD. An ett101ent 

a-ialinistratle .t t .. atqdoa al •• 1. net, , .. alble wi ~hoat 

Y1S11&ll't and _lp:n.l .abord1Da~ etf"l~n. Ureeq ofti()ers 

iBl been 0 or1lvare 1 wi th Y1I1. tarea. 
_______ 1--__ --~~~~ ______ ~r _________ 4 ____ --~· ______ ~ _______ • _____ " 

(II) 

( I!) 

( l~) 

(20) 

Yut latt. ~~x8Q XVII. 84; FaUdt:'yana lie. •• 
11, 16_ 

Vw;' lE,tl.. doea 110' "'7 &JV'biD6 expllQl'1r about •• 
thl pre.enoe er ab •• DeJ. ot tbe ~aIl~.. I~ apgears 

tha'. .. t. apeake o't part 1 '1011 allODg bro'bara 

onl7. 'be pareD1t. are pree ... bU ciead aDd t~, 

partition oaa take plaoe anl7 a~er ,be death ot 
-
both thl parent •• 

Gaata_ UVIII. • and a.~. 

Vas'letha XVII. .,.50 I Yia. XVIII I-I. 
•• •• -AI ... , .1~lar prOYision was ~d. br Bau~ 

who .peeJit1~al17 .. ntloaa tbat 'be Val.·yas alone 

()an 11 •• OIl -12r7. Like BaU~". Vaale't. alao 
•• 

quoted the .en •• aooerdlag 't. wblob -1117 baa 

been used 1n a wider sense ot the ter. and tbe 
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V"'letha, like otber s.r1tl •• 
wrl~era refers to tbe traJltloDal en ... ratlon at tllt :tlY. --lIOr'al aina or .bapatakaa auoh as, Ylol.'inI sur1lt a ..... 

bed. drln&tD6 sglrltaoua liquor, s14iDg a learned Brabe1n, 

., .. 11ft! tbe gOld at • Bran-In and ... ootatlns wllb outoaste. 

a. alao re~QSnisEs the tradltlOD&l ~bt et private ~.:t.noe 
(28) 

asalnat tbe &8 ... 108 ( itat&.J1na) inoluil1ng eYen learned 

Braha1ns--tf>wttb t.be hel", of arms, it neo .... ry. , 8rabain 
,I 

and a KaatriJa are allowed to take 1Il» ar_ Dot onl7 in 
• 

••• roI8ins tbeir rights of ~riv~te lefence but a1 •• 1n tbe 

pre •• ntlon o~ aontus10n ot a.8tea in ,be .ool.t~. va.'letha . . 
~ra to tbe Abhi.' .. t .. and tbelr penano .. wb1O:h. t.. 80_ 

extent, served as a sort o~ s~4ilement to t .. 1_S" .ade. 
I (ae) 0" 9unlshment. tba~ural ofteDOe and aU101de .ft been 

reterred '0 bl hi. ~or ,_ :t1n' '1_. Bes1de. open penanoes -he also ~rov1des -ror seoret penanoe. like BaudhaJ'&D& 

______ . ______ ~:~I--~----•• ----------m.------~---------.--------
ort. f4 -Ul7 baa been desoribed as raore heinous than 

evan t~ killins or • Brahmin. ( See Ante Chapter III) •. ) 
-;J\ 

(a1) Pertape f'r0it the det.,il. or rat.. ot 1nt.reat 61yen 

b7 va.'I.t .. 't. .ubsequent writers were let! to 

(22) 

•• 
think that it ?as Vas' 1~~ha. who was 

r.ep0D81ble ~ar ,_ en18Jlat1oD .~ tbe rat. ot lDt.erest 

a' 1& , per aDn_ .. But as it bas alreaJ7 been 

not10.d as he m1ght not have been the original 

9r&pounder of the ril.te of intere.t. ( see Ante I 

Chapter 11.1 •• ). 

Tbi ••• rae Is &brupt~ qaoted b7 V .. '1.tba wbile •• 
d1aouasint; the legal ~rooedure egeGlallJ witb 

referenoe to the witness •••• (V .. ·.tba XJl, 31) • •• 
Ga ...... XII. fl. 

Vaa'l.'ba XVI, II • •• 
Ibl il, XVI. 19 .. ;:D • 

Both a kine end & 1.arn.~ Br&~1n oOGu~ied a ver¥ 

high and exalted position In ta. &DOtent 8001et7 not 
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32. fr"4m~ hlw •. PUl1ie.nme~~d t hI I.t.. Tb8 

king .tall SOftrrl ".. dl1"'teren1ii OUM. aGO oral.. ,. ,_ 
ral. •• prWlded ~ar ~ the Brahmins. For the proteotlon 

.ealSMa:t'ed by him the k1na _ 1. entitled '0 a.ot .~ 

a1z"b o't t, .. aabJaG'" ... lUl .. kz ezoeptlq :rw_ ,_ 
8ralu1na.-~ who .ust not be ~ut to &lll Incumnn1eme b¥ 

't. acts of the k1n8. AcoorJinI ,. a Vedio 'en. 1'8&111 

wbere • BraMlD 1. appo1nMd lI_tl0 prl •• ' pralpe .. a. 

I' 1. the dat7 o~ tt. king t" see that tbe peepl.e fit t,ba 

dl:tt'erent oastes f1I1t1l 1;bllr .-rtlo1ll.&r dll\l .. aooordll16 

t. t, .. U.n ~ t,t. .... trl ... _s_ and fa_11 ... P1al1.t.an1 

sboUld be inn.1C!ted on those who ylolAW an,r nil. ot oonduot. 

!~ az:w ott.n~r I"'. _pUllI •• d. t,m pilt, tal18 _on t1ll 

ktOi and .be pr1 •• t who aN eDJoined te ~rac'l .. 80M 
(3) 

penanoes. 'rhe killS ahould be .... f'ul In seeincs tl:at 6u11ti 

peRona are d1l1, punt.bld and , .. ImOGen' penoaa an net 

baNa •• d 1ll ..,. .... In •• rd.1lW guD.ist.ent. in oases of 

abus ~8 and a.aaUlts. the time and the ,Qlace of the e:f:t.oo .. 

an4 , .... ' ••• Be and 1_ril1n8 fI'l t ....... 4 geNOU 

.. t be '-kell 1 ... '0 eonal4aratloa ...... boUld tDJ1Il"e f1'IItIr).~ 
0 .. 

a tree or plant -ntonl7_ The klns: sbould adelnt.~ J_~la. 

With , .. _lp of hi • .tnt ..... wi:&llod .. 1Ie1A8 J&r\ial ,. 

aDJ' of 'Ilia partt •• and after ~¥i~ It.le ljoflB1deI.'1_ ",0 

all :taota and ol:ro!JJEtances 0' "Ilia .... 1>oo ... nq, • 

• 1 tna .... an4 poe •••• l. an U. tmo. .ana o:t gr.er • 
.. ala. reteN .. sa. 1108' exged,1ent !Q9thods ar __ -.. talK 

•• oeri;&1n1Il6 trat .. "brOtlSb t __ ...... aa4 ,be .1d _n 

• · - -" enly aaoount o~ their exalM' .'tat. bat a180 bZ 

their rea,lin ... " ••• J'?e 'be peogle -.ral61~. 

S~tl_ , ... -.'-ina an _ciII ...... 1 .. ,. tbe Ill .. 

wheD "be laUler is askel to al:nin1ster 1;m k1Jl6da. 

.aoor~lll6 to ~ rules enmo1a'.d bJ' tbe BrabalM. 

( ... ·1.' .. 1. 4)-41 ) • •• (a" Rlgardlna _t 0'1 ,_ tO~108 1 t is seen ttat tbe 

same id •• and not In:fre'luent~ the s&me la.~1.aI.S· 
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f4 _be looalltX. These are det1nlte17 or1&1Ial oontrlbutions 

.a4e b7 V .. -lat-. !Ilia order ~ .... ~reDOe alaG &11006 tbe 
•• 

different ex~uients is vel7' si~lttGaD' •• r~r1"8. _n 

with unble1lished appeal"UlO" 81111 good etaraot,.r aid .an 

who are be17 and la.era ot 'rutb an tmdoubt.dl, tbe beat 

.1 tne8ses. Byt in <Jases 01* where tile,. are not anilabla. an 

crl1na17 aaa ala •• , MCo. a wi' .... bat preterab17 

.o_n should be wi'DNa .. tor wo.n. BI'a~1u. tar Brahana. - -~udra8 for S' "draa U14 ...... ":ters t.o ~ QuotatloDe 

.b1ob apeak or ta. t,ra.1tttoral .... "'1~ or aiD ar18tD& 

... ~ ral ••• Tidenoe ... Sl.tna 1&18. or ~rtlal eViJ.enae 

a man deprlY •• Dot aal7 hi ... l! o~ his re11610ue .. rlt, 1D 

, .. pres.' world. and In tbe •• rld blr_fter. llat al •• 

bi. :111£: •• '01'8. hl ••• yldeDoe 18 gera18s1ble on1¥ in sa.ViIl6 

'b. wbo1.eale de.truction of ¥ro.Jert7 or tor t .... k. at 

• Brab81n. JIll al ••• n..-rate. 'be dlfferen' d.gre.. In , .. 

8!'8yl\y 01' 8iYlas tal •• eY1Jenoe in res.,eat o"f 11i"f'eren' 
(M) 

epecs1 .. ot proper'le& and J1N'erent 01 ..... ot ,._gl •• 

(ae) 

j "IIIi. iii _ _ pm 

1 •• ed _ .,re tban one .uthor---~ wi tho"1't Si.l11& ear 

•• 4:1a. 1ad1oat1on .... wile .. ,_ OI't61J1a1 .ather 

r4 'be Mde lJl _.,tc. hi. t,pt' ,.t nra .. and • 
... -

t.esta are natarall¥ multiplied .. '1_ ... _ and :& 

there remains yer.r 11'~1. resardlns .bloh or1g1nall'7 

aaIl be .1&1_11 '" -10' ~loular •• ~bOZ". ~h1. -

~1oalar17 true of' anaient Inlia when 1.arnlD1 

.ed t. be 1..-rted aDd apH.d .ore b7 oral 

1D8t.raotlODa 'r.n b7 t.be balp of ,_ an or prlnt1q_ 

& definit.ion et ita~·1D8 b&a been ~uot.d " V.s'lato. , .. 
(III. 1- ). 

(21 A eaD 1. Mid t.. o~t. •• 1Gl_ .- lie kll1. hi.elf' 

b, .. ana o~ woo1. water. ~lod o~ earth, at.ones, • 

weapons, S'oison or 8. r0.b-e ••• t.Dera1. rl't:as are to 
~tc-l 

_ be .... l"ftd b7 t.be ~.~ N1.at"l0D8 ot • .n _. 

O~g .1I101d •• I't &n7 swab rells1ca rit •• are 

undergone out of af'fect1.oD t.t. genanae of d:nd.N¥o:..~ 
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0018906:1'&1 •• - Npreaen'- tl:ae ear11eat e~o()h in '&_ Binda 

lepl 1I1.'0J'7- T_" are o~ (lours. ~ ., .... .u~utr. 

ala., b_ •• oanne' equal those a.lreaJ¥ liacusseJ in 

po1Jl.s o~ 1m,klorti:i.nce or celebr1t¥.· ... ·hUS Borae CJt , •••• let 
(3&) • 

CIIl7 1n Nt. and ~uot.'l_, ._ ~ ,bell an .ere 

J!i:TIaI1i t nL 15 L Jill -. -... 
•• 11 be ger~orrle~ alc:me, witb Ttr.~tiIHrt ..... , ... ·i.tt •• 
XXIII. 1 .... 23). 

,(,~J ... ·18' .. UX •. C)-a. •• (aU ..... , proo't tor 

'be t'irst t1_ bJ y .. ' 1 ..... 
•• 

(12) In. diepute resardtAI a be... .r ~ rellanoe 

(aa) 

eboald be plaNd _ , ... MlPboure. It , .. _tabboara 
I dlaaer". " __ nt. ., be relied. ".;on. In aase ot 

ot cl1~t aamg loauaants • rel.tanoe .lIMl1d 

be pJ.aee4 _ , .. elar16 ' ... ., , ... Yl1~e .. tile 

town -!;to are expeG1ied ~ •• ;eak '1'. trlltb frOtD tbe1r 

own expert.a.,. and I_miDI _~.rturtted b6 41abee.'7 

.. ~.lp'- ( ... '1.'" Z¥J. la-ll) .. ~ ... ·t., .. cloee ... ~ azt.rt,b1D& reprd1n& tz. 
•• 

• bor' ,(4 wt&Du .... AnareD'-lr .. nl1_ til •• 

cpall~~ ra'ber tbaa , .. qIIUltt'. fd , .. wi ........ 

(M) Per 'be ;lin.rent quota.tions see Vee'le'. XU • 
•• 

32-31. 

(35) To ttl! ..... 8017 belaag , ... Dtar.8u"raa ., a. 
IErt .. , •• Dklallk1dta u4 "l,&tdn'el. Ttw 

existenoe of the 1£r..". .. dar.t.ra _ been 

r~~ ~.'1_4. !lie wer4 an .... _ •• ad in 

dl:t'tenllt •• Dae. M 1~ d1ttw~ ,.raa:a11"les. 

HeMe :fro. the roere men"t1oa ot ,_ ,_ an .. b7 

so_ ano1ent wrt'kra, I"· CI&IIIlM be ..... !"Mel , ... " -tM ..... a _, be ..... .abO!' td ........... <llla .... u-

tr.. 

JErit.& .. a no l10ubt quoted br anoient wr1 ter& .t 
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.l.a8-
If 

(~) 
otNIPtla~1ona .• r ·l:torro.~ tr. t..o~.~ __ .z~' 

(37) 
Dba~i'raal .~ o~ thee bardl1 oonta,1n u.tW leg...l _tter 

at &lli and lastl¥ there are SO_ ett.ra .blob f'r~ tbe 
(38) 

ohronolostoa1 gotlS bel-S "t. a ~h 1&"- .poo'" Asau.. 
tile _re qaota"1. ot ODe or " •• stQtraa ,~ an autbor 

does not oouolusl".17 pr ... , .. , .,.rt1olllar .. aRb.-

bad wrl"teD •• ...,1.'M work. 1. II1&b" be , .. " .. _.er 

wrote .. .are _:tJ».n .. oneor two ~t:r .... ..,.. .... t &11. lI&IW 

texts ~ .. 11.0" beeD ~Q-I1'lJ' q_'Se4 ft'oa aaa.. Jatllkarta. -Budba an4 Bbar .... Ja .. "11M It. wUl .. , lie yerJ far tro, 

truth to eay " .. , the7 sbould not be oredlte·l .... '1 t.a tbe 

aa_horablp .~ oa.plete works. It 18 BO' ,..al~ •• n8r 1. 

It n.a .... J7. ,. re'fer '0 all t.. ])bar_tUtraa 1D de .. 11 

1n .. work o't legal history wl1.ioll essenti6l17 proe1 •• s to 

be an outline in aJw.raoter str ••• 1.aI5 ODlI bile lapo~ant 

epoe". ifho1l8b -,,'091_ _re ttO..on 111 __ " .t 'be 

stU'ra wrl" ..... Mftri;beless e&QD contrIbuted In hi_ own 

_y to the 1.velo;';III~~nt o~ tee Ib.nU 1.Sa..l _p __ ""011 

• pe~al ~ , .. dlf't'erent lepl. te,loa an4 .... .00.. in 

.hiob t_ .. re 'reaM. in ~he Dbaraa""hr ... l' aan be 

olearly assert9d ~hat the H1nd.J .... l ... eYeIl of 'be earlieSli 

epocb deftleped • talr17 '.lerable 186&1 .p' •• ,. be 

OOllPAralale f'a .. oura'17 'e .... '"r kIlo_ 8~." • .t la. as 
(39) ~ 

ot Bab71on1a ••••••••••••••••• 

..... - ............. ------- ----~--........- ------_.--.... ------_._----
ille D_~'Utraa lip lpu ...... la1idtA,.. uel 

... ta''', 1td l' ta aarlo. ~ .. t, -D¥ of' tl;lese .. . . 
quotatioDa .,. ._ 'r&c_ble in the 1&3 of IEr!t.. 

_ .. 41.o~"d •• "'111a ... ~dl' ._ .. ''lair1 

Ia1allparkar ... nwer ,be" 1. a ret'erenae to j",a.~nu 

IE'r!ta and ~lddt. &r'Tta. The work wrt1;WIl 1a "rae 

by IErlta oOlltalaa ..,. elabera'te ral.. at lepl 

procs.dare aad •• rUllaa .... g&a fit aaba'-n'l" law. 

1bai work quo~.s fro. "nu, t:.)D.a.ViltllQ'a. JIrra. and 

!'rtla~na aDd ... 1IGb l' __ , be plaoed 1Ja • .-0" 
la1ier period. 
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, , 

.J.ah, 

.......... _ -=.... _ iIi:.... _ • , ....... -- . 

CM) 

, 
•• ID4e..-llant. .,r •• work fd Sankllallkhl'\a ... , •• 

beea dl .. .,..red. ~ '" oell •• tt.. 1D .erae ba .... 

been printed _ .trftaandAaDd slit tvali.· .. 
• o11aotlGn. !be pre.. qaot.tlona al •• are D-' to 

be roaad 1n ,.. w.rea .ollila"tema • 

.. 'Is. Patti.b1raat ... not been lDOluded in tbl 

enulI8ra'lon td. taJDaftlQa .. a wrt .. r _ D~. 

.. _ .... quoted 0IllJ' b7 ._ or 'I" • o~nt.'ore. , ' 

o~ thiS '~pe. It. C)aIl tlardlJ" be oalled All independent 

work ... bWld1'eda of stiicr .. aN 'orr_d word tw 

.ord h'0II 'ba work 0'1 tpu,-_ (Via laM, B1ator7 

or D.-r.aS·d tra Vol. I, •• tI). !Ia1. 1. '"- o~ 

A trJ. &Ild Vi •• al ... . . - - -Brlbaapa\l. Atn, Bbarad.aJl. •• 111: .. __ ... ,.,. • 

or d.,. ... "irua. 0,..,.. an4 Ja .... ~ are o~r18.cl 

18 tbta elMs. 8rlbaa,pasS. 1. _1ft11 qDOMd.. an 

autbor .r poll'I.,. ... _ .. differ tr. Brlb&a .. ti t~ 

JUrist. 
-

"rl .1aG ~ee. not otberwise ~l Witib 01911 

1 •• _ •• ",'1 ... Yerae _ wbiob baa 'been .eel .a ,_ 

.... or1.~ o~ adoption b~ ._~pandl_ 1. hi. 

Datt.k..t_~. The otber wrlMra reterreel ,. ab .. e 

deal wl1th ne leeal '''91''8 a" all. The1 U&l wi tb 
• 1 

tcapletS _1nl,. ClermeG~d w1.'h .r:peOl". 1..,urlt1es 

and problblted tood .t~. 

VieD" :o.Yal&, :JI'.\.\8;.-,., Ba\.IIa. and ~t. beleas . . -

t. tbls ~te80r.r. 

Pro. tbe elabor.~ ~1.ouaalGD abou\ Viana . ~ 
b7 Kane. 1t 1s .T14ent tt.. be ahcnald be ",laoe4o 1Jl 

tbl .pOOb (Jo'Nred b~ .. na aDd FJDaval_ ra'ber "ban -in tbe -.pooh ea.ered b7 ,be toar eldest Dbar ... ·atras. 

(!1:1e lane, ~.'ol'J' of Dhar-.s·",ra. V.1. I. W.6 .. '5) 
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~--~-.--.--~--.-.----------.~.~.------.-------------------
For eo..-ra'1 •• 17 la~. kt-•• o~ otbezoe of 'b18 

oa~!OI'J ... 1b14. )1. 

( 3i) b I.s. ot Baaurabl .. Wanala5e4 ~ 'I. W • .Qav1 .. 

Illuatra". , .. , ..... 1'al pml.~nt Clould be 

In1l1ot.~ ..... fer .tt.noea 11.. wtirltllng tbef'. 

'rMre were alav.J7 and. .0ro.17 111 analen' lab71en. 

t'h •• ~ra: .. a 'he'" .ltCl". were a1eo glyen 

_91'-1 pe1e.ni. 'd •• rae .,.3_1_ ~er ~. 
,.ara Gnl.7 (toald d •• tr.J' ,_ real ewnar·. rl_. 

_tre. tOrti ot IAz ~.11_1. preYal1ed ill Bablon1a. 

( Se. __ All" Clag\er III. la. ). 

"'ten' Aooad1 .. la .. ~ 'raD81.~d ~ 
'.a. .. ,.., &1 •• _ tile lawe ot t .. lOCJadl_ who 

were one of , ... arll .. , .trlbea ot Bab71 .... 1a. fbe 

Co4e <senate. ot oal.,r 18 •• ztlo.M .. ruJ. ... oa"tly 

regarding tbll "'ual rlsb\e and ;1u'1.. ot t_ 

clifteren' _lIIbera .at it. :tae11J' ~ tbe .. ban4 and 

U. _ .. r and .arYant OIl ,be .tiber. Abere 1. "rdl,. 

alV' o'ller 'o~tcs et 01911 .. ortld.nal law 10. ib1. 

C.de. 

C C) Tbe &llest ~ .r .... b. tranalated br J. B.Breasted 1. 

the .oat 1.~~Ul' .idl.t t4 ,_ 1"'" • ~t7 wbloh 

bas s_ dewn t ... fro • ..,,.. fb1. "'lo~ eIll,. 
pr .. 1aa tor ptml.~' o~ Pabl.10 ~1Hra IDl111ld1D6 

Jq •• who wOUld per .. JOtrate al2 If eppn •• 1_ and 

InJust10e on tbe aubJeot. o~.1s MaJest7_ War 

paDlat.en' o-r brlb4t!7 apeolallJ' bJ' a JQliae. 1'& taa 

b •• n 'bus prOYld.4 1D XII. II • -.a- 81~ to exeoute 

Juda •• n' &IIOD8 .t. off to lal .taff ag~olntel1 tor 

JadS-Dt and .. o~u • ort. aga1Da' J_t.loe 

tlwreinl 1t shall be aoaiDa' hi. a oapltal ort.-. 

(41) Aooordtns to ,be noft'1.1ona tit 'be Twal •• Tabl •• o't 

Ro .. al •• , there .~reta11atlon. 81 ••• r~. .ztr.~ 

~ 'tora o~ Patria Pot.8~ ( .yen to kill S~ ) 
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WI • f • • 
&IIXID and ~.. .,., or~l law of deb' aooorJlag 'to 

wbiob a »bt;or (JoUld be k111ed and hi. fi •• b 

dla"rlbat.d .--s ,- ditterent csredl,ora •. ( ~l'" 

tables III •• ). 

('2) TIle La. ttr Gor\,an. dl.o-..recl in ere_ aDd SraDII1&

tie4 bJ' B.J.R., pr"l~ tar 1a:&. rUl. .. -1Dl7 -rflr 
.l .... r~. or .OWN ,,~" are reter ••••• ,. gart.l'tlon. 

adop'tOll aDd awt47ebip. 

.. . ............ . 
.. 

.' 

, ' 
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-132-

gl!Al!IU Y_ 

fDI JRfMs·Tm. cr UVfIW'& • 

1. -Dbar_utraa. tt. work tbat cia_e" .. t!le sreatest attention 

1s tblt t •• oua A~ba8·.atra at hU:y~. After tot. _poob-

.. king di.oov.ry ot tbla work. .arloua .u~hore ba.e .xgr .... ~ 

tbe ... l ••• ~o •• arloua stand~olnt. regar~lna ~be '1 ... 

autborsb1p and '\M qlaraot.r 0'1 'be work. The retereno •• on 

'tbl_ sub ).ot are too numero_ tfW .n .... ra'IOD. BlR tbere 

-oannot be &117 doubt 1;ha' 1a11'ttl.J& or Canakp, 'th. fa __ 
• • 

mD.l."r ot CbaD.dra8Upk "urJ& •••• tbe autbor ot this 

book whlob .ust ba •• been .~ed about ~ B.C. Kaatl1ya 
• 

bad • wondertul gersonalit7 .nd seni ... HI _8 belle •• d to 

taft been re.ponsibl. tor ,he ... rthrow and tbe d.est-ruotion 

o't tbe Janda K1nga. TboU6b tbe _ur 0'1 an .~ror anJ. an 

e.pll"8,., • Canat,. bad a _1. and pbll ... pbie 1DdINereno • 
• 

towards •• rdly p1 ... ar. and plenty. This hi. ghil_optw 

coUld well nish b. eplto.1s.d b7 tbe tollewins aouplet, 

Regarding 'be mture o't the work, it IIWIt be said tbat 

qult. a MW patb waa obaU,.d 0\1\ bJ' hi. H1s aubJeot IriiIo tt.r 

was Ai'tbaa'i.tra. ~ GOur •• , cahak,. hi.elf" reten tao raJV 
• -teregolng authors ot Art bas' astra a but no sooh ".rk baa ey.r 0-. dewn t. tbe present tl_. 's it 1., tm Arttaatistra 

err Kautill. __ , be oentraated witb the toregolns Dbar ... '-
• 

itraa. -rbe Dtar •• Utraa (and al •• the Dharaa'aatraa) 1IUX 

were olear1y works o~ Dbar_ "here the tor. D~r_ W&8 used 

tn the .ost <]0llPr"ehensi ••• enae to Inolude tbe difterent 

branahes ot the sol.nc~s nea •• aery tor tbl regUlations of 

human 11'1_ tro. the standpoints ot tl» diff.rent .tea •• -and the C)Astea. But tl» Artbaa'astra d •• lt .x01\181ye11 

with tbe rights and ~\ltl.a ot the kins from tba st,and.,olnt 

ot aotual .~~nistr.t1on Iny~Yina the areetian and regula

t10n ot the d1tf'erant de.l?llrttllents (lr. the U overnment 

inolud1ng the most illPortant organ ,yf tt~ state viz •• the 
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813a. 

• 
Judie 1ar)". Tbus .. iewed, the Ar'bas'aatra 1s only a part 

o~ ~Dbar_8t_.8tra. This 18 a180 oorroborated by tile v1ew of 

J- • - ,oJ V1Jna.nesvara ( on YaJnavalkya II, 21 ) ao()ordlll6 to wbOil 

... i_alta ... Heno. tbl pr6.0i •• relat10n between tbe 
• 

Dlar_sUtr .. (a1 •• the Dbar_.'&s'ras l on th£ one hand and 
f' 

the Artl-&s' astra on the other 18 that the ~or_r brleny 

d.als with .ore or 1.88 all &ai)8ota ~ tbl 8001.t,. and alse 

the state whereas the latter ~Ull¥ 1eals exclusjvel,. wltb 

the 'fUnctions w.nd the or~ani •• t1ons ot tbe different organs 

o't tt. ata'te. "ar tb1s ()ona1d.rat1on la. belng one of the 

aspelts of !loth 800i&1 anJ .. l:nirdstrativ€ ll*cl1tnery baa 

be.n treated. b. boto the t7~8 oft 11 terature--- the onl7 

distinot1on, bowever, in tbe ~reat .. nt being that the -.'i.·: Dhar:rasutras did not 8~ste!J1e.tic&11l' and ex()l1JdiVely deal 

with law whereas tbl Artbaa9 astra d_lt with ,to. polit.1o&l 

aa.dniatratlon in general d .... otlr~ exolusive obapters to 

the treatment of law. Thi~ exoluslYe and 8~stelDi.tic treat .... 

ment o~ 1 •• W&8 a distinat aoh1 ••• n' o~ till ..... ,. -.... a. oontrast'!) tlltb tile fore601r~ Dl:tartnus U",ras. 
I 

Thi8 tendeno7 ... lI110h aooent\,Ui.ted even 1n tt. early 
• 

Dbarasi.tras s~h as ot llanu and YaJiiaYalQa •• 1t.lns 

oUl..1nation in the hands o~ N&ra.da and Erita.patt. If' .nu 

and ytJna.valkya d ... oted ae~rate obaptere to Vy ..... b&rw. or 

law, 1ft their wo1'k8. warada and Br1l'as.i)at1 ~evoted t (Ie ir 

• ent ire works to the treE. tment of' law tI,.-l one. 1\.8 ~ti l;tiS • -Art.b&s' •• tra bad • 80" -.rked oharaoteristios, it was 

_inl7 se()Ular and .. such ... irti1al~ divorced :from all 

sorts of re11gim18 or saoerdotal elemen~lJ,s. or eourae, thllre 

are sOIDe oooasional retereno •• to 8aarifioe •• 'be other 

prie.tly duties o~ tbe Braha1na and the prop1 tll"tior1 of 

V&r1..ma in aRses ot ori_a and transgressions. Neoesslt.r¥ 
• 

ootf'lments .... been _de on pas.gea ot tbt. nature in 

oour •• of dlsaua81~ the oontenta of the ArthaSt~stra. 
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-134 ... 

The rUle. enunalated in the Arthas'astra .ere ba •• d en 

1;be &CJtuaJ. ada1nl.tratlon o~ tile .'t&t. and there w •• 

bardl,. aDJ £vpernatur.l question at aI\Y sta5e or in .. ny -ma t\er. In ta. Dt.r.s utras. there was •• roel, an, 

dtscrl.1nat1on o~ tbe treat.ant o~ tbe k1n&, a priest, a 

Judge or an ordinary 1I&ll.; but in the Art [JUS ,astl"ti. ,,. 
f" 

parts to be played b:v t .taeik1no and 'be Ju.dge. _re apee Itl 0-

all~ and 

Sa.i1,. de.otes two o.t .. .,ters t() la .. -- fJfte 1s known as t.be 
• 

() hapter on DtaniathT,. aDd ,.. .'''1' 1. known a. , .. 

Tbe t'or_r 1s au..,¥ose<l to 

deal with aivil l,w and t .. la''-r w1tb ~r1min.o.l law. 

1!ut tM. s.n.ral1 .. t1e 18 no' qu1'- tenable in .. .uob 

.. iJl tt. obd.pter on Dlar .. thI,. ''''r. are !I&n¥ 'to.llas 

wh1QQ are reall)" to be lnolaaad 1D ,~ ob&gter on orim1nal 

la. an4 in 'be latter again 'ben are __ 'og10. whioh 

deal .ore or 1 ••• ""b tllt adll1Dl.tratlon rath·ar tnan the 

Jui1aiar)" enl f;ltb tt. preTentIon o~ oerta1n oritOOS rather 

tban wI til tbe punl.~Dt er otherw1.e fit orl_ w~ 

o..-d, .. d. Tbere are no doU.' oer\aln topioS dea11n& 

wi th cr1 ~i:n.l law 1a tbe obapter on Kantaus' odtana"- In 
•• l .,,.1., bonY8r. ~be A"ba.'utra 1. Mrare the D.t..r.ailtraa 

1 

botb belIl45 rle.lnl¥ written in ~rose, S_ •• r_ are to be 

found ot a.ourse in botb , .. t7.,.8 tYf worka. It need DOt. 

be aUPPMed, bowenr, tba' tile orllin o-r Bindu poettt •• 

law( or Vla ... ab&ra.) must be BOll6bt in tile Anbaa'astra of 

Ka\Jtl1)'& and 1'" pl'Oara .... Ie • _,ter of -rao' ... do not 
• -1m. o't ~ otber works on Artbaa' •• tra .xo.~Uq in natE, 

Nece.aarl1~, tt. e.ot nature o~ their ootiten\e &1.0 i. 

IlO' blown, it' tbe7 ext.ted at all. Ab ... all, law •• been 

tre&wd in tbe &rtbaa'astra o~ Kautil¥iit a:>t in an 
" . 

ezclus1Te tashlon; law t .. been tz-.ted there 0Ill.7 •• a 

rraotloD ot tbe wbole oonteDt. HeDGe tt.re 1. no suffioient 

w.rrant ~or Ja7&s'161 t s taeor¥ ( Ttt.~ore .dtV{ Leotures, l~l"'. 

Kana. an:! Yijnav&-lkya. l.eoture 1 ) tt.t t .. origin of' oivil 

• la. ot later Y3nda epoohs .. t be aoUSIlt in tbe 
I 
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- -&rth8s' astra rather ~han the DtarlllB.su,tras. The tru.th 

.... t. be 1;baS 1;1. DbaraauVae were "be .arliest 

or1st ... l treat 1 ..... Hindu Law and· ttL.t t.ba Arthas'astra 

pl.~d ·1ta part onl7 b¥ hav1ll6 1n'terYened 'be Hll651 .. 

aOGi .. lepl 11\erature 0'1 "bI Dbar..Utre.a and tbe 

Dbar •• 'a.'tr ... ~be f'ollowina obsera.tion of. Kane 11.1 •• 

are ID8trao~lY. in this oonneotion· •••••••• lt 18 re.araable 

tbat tb8 we11 .. kIlown and anoleat Dbarllasatra&&raa 11k. 

Claua_. ~ .... tallba.Baudli':~na. VU'18'Cc_. I£r1t.a are 
. . .. 

newwhere quote4 ___ • It 1. nO'kwort ... t.ba' til tile 

nlaraatbT,. .eatt_. Kautl1~ several t1!11eB Cluotes the d 
• --y1... r4 aoarps· and 80_ etMN 1Ibdtlr ,_ word -apare-

~ .. 
• ~ o~ the •• ",1 ... oorr.8pOlld 0.1_1,. wttll tbl d18ouealon -1n 'be anatent Dhar .. sutras ••••••••••• ·TbI tar.soins 

disoussion 8.boUS t .. Dba.r-.tai,. •• 0",1_ ahows tbat in tbe 

.. apbere 01 adll1nlatratten.,jJuatioe. Kautll7& 1s t'ar in 

advanoe of' the .nt.r .. utraa tit Gauta_. lpaata .... and - . "adlli~.. and •• i. IDSIl later t.ban the •• ( tbougb III 

«t8n.ll1 _"tera auc'-h a. o~ rights of wo~n to succeed tel 

_lee ~ .. CJl .. el~ agrges wi th Ga~ and I,,&..~ .. ). wbtle 
'" he 18 .arlier than the .1Ctan' .na s.rl1;1 (l'boUSh net. 

earlier than tbe 01 des t k ~nel of t1:e r&1l ... i ~1) and .err 
~ J (1) 

.ueh ear11e~ tt~ ,aJDaYala,..· 

2. MI*' .. a_EM)' IRa 6I:i '1I' Be. III and book 
t 

IV of Kautilye. Art~ha8istra deal with the tl.J.miniat.rat.ion 
• 

or law. The t'orrer oonslata of ",went,. obapt.ra and ,

latt.r eo.pr1aes 'blr\ •• n eba9'era. &aut11,. gre'laae • 
• 

abapt.er I of book III With a des~ri~t1o~ ot 'ba loo.tien 
(la) (a) 

and the (lonatltQ'tl.. et tbe eoun •• The :fire' topia 

of cly11 law dealt w1t ... b, hi. 1. tbe torllatlon o-r 
contraots or a~ ... nta. ,be different ~artles tber.te. 

(8) (,) 
the srounds at 11lY.lid!),. punlabMnt tor fraUd and ,.be 

(5) 
prinClfl • .r .8.D8~ lD oont.ract. ~ne latter ~rts o~ 

chap'er'l d .. ls with trials. tbe different. ~t1 •• wi'b 

details au~f1Bient ter their 1dent1t1aat1on.tbe plaint. 

tile written st:t •• nt, the offenoe of' Parokt" pay_nt tor 

• 
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(9) ]( 10) (11) 
Witnesses, prohibition of oeunter- aulta •• d~ourn.en~ 

. (Ia) 
and t_ d1f'1"erne't _118 or •• 111"0" ~ adll1n1strat1on of 

(13) 
Justioe even w1th ,be _11' of 8plea. 

---...--. ~&J --_-2 .. 1i I ..- -
(1) 

(la) 

-Hi.tor" ., Dbar ... • •• tra Vol. I, pP. 9R-99. 

Juat1~e ... , be .~ln18terel in the oitiee o~ 

Saasr-t.na. Drona .. ba, stblJ1& .. d at pao .. _.r. 
dltterem distriots •• \. " 

\.') Three _lIbers versel in the s6iooreJ. I.w and 1fbree 

!lin1.ters ot 'be ~1ncs were t. f'oN 't_ ooart. ~_n 

_. bOweYer. ne dlaoriIliDati'. ~ O&st. .... In 1ft. 

Dba~fr ... 
(3) GenerallJ' aontra.ots entered lnt. 1n aeolualon. inside 

a bouse, fa tile d.ad ot • D'.bt, 1Jl 'f'ere.t. in •• oret 

and wl1;h fraud _re lD'f'.ull. S" .zcept.1 .... n reoosn1sed 

in oertain oases in. s.lficl&l. oeaslderatlon ot to. 

geoUlta.rlt,. ot tbe olroa.l'-noe •• 
• 

( .) If. agree_n' .... t.o be deolared _ yold aplnat. a 

.g,r eYen It it ... entered into wlta fr~uJ. 

Eepionage .... part at pollt1o& senerw.l¥j but l' 

... pplied 1D prlYate 1 ...... 11. 

(5) Tt. principle of' ... nc7 In oont.raot, _, ,recosn1 .. d 

.abJeot to oert .. 1n aon-litions .nd 11.,.t10_. '.l Chapters haTe been dltfereDt,ia5ed en t.he basta ot 

t.be dlt:ferellt 'opl()s et 1a •• 

(') it. plaint, and ~be wr1't.en state_n' h&;l to be 

r@oorcied and were tre.-'d ...... b1gDl7 l~ortant 

In d.()ldlag dlaput... Tbe part.Ies woUld be plnned 

down b, 'their first, .\ate_a". o't t,be _ o.s •• 

(S) The o~:reMe o"f Pa.roktc. whl0h ... pun1ehable oould 

be ooam1tted ln .... ral w878 b7 t .. dlfferent acts 

o~ the partl.. be81nnlD8 :rr~ t.. l.oatltutlon ar 't.t. 

autt u~ to its oo~1et1on. 
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~. !trt1&,ae, Dulies o! l-hqb~d_anA 1f,1.t', .. strid~ 
gd~Opt"B' I 

tbapters I-I tn IV .~ 'be Art-bas' -astra deal Wi~b _rrlase. 1M 

ctollP8naa~lan _ "be bus.ad'. 

tiE. tne luty of" a rite, ~r 

,Utterent klnola, S'rTdhana, 

rearr7iaa tor t.bB sea ond 
(It) 

_1n'tenano8. "rue 1 t¥ to her 

en.1't7 bet .. en buabaDd and wite.'" l.'~r'. tranaares810n 

and rayeur shown te, ot_n, ber yasran~7 M.n..:yalo~e!JIent and 

the husbaJ1da' .eJeU!'Da_n"ta ~t d.l:f!'erent J.urat101l.&autll)'a 
• 

-78 t!-... , _rrtes. 1. at tbe refJt .r all dt.ptat ••• "bat "€ur-

re.117 .. ~ b.r tb1. 1. perba~8 ~~t all li8~~tes reb~rJir~ 

personal law·and ~b8 law of ~ro~ert¥ .r. ~tlaate17 due 

to the lnatltut10D ot arrl .... Be &l •• re:r.ra t. t.be 

.tsb" fer. ot larrtas. w1' •••• _1 Jlatinotions of 

the f.ppro •• d aDd ,_ dl .. ppr ... 4 tor. ot .... rtaa •• 1dtdl 

-. l1li1 ..... _J .'n' ... '.· ...... · .a21 ad l' 

appean t'bat tb1. d1atinotion 1. baael! OIl ,_ old (Juto. 

tON .t _rrlage 1. apprnabl. greY1 ad l' pleas.. aU 

oom.r.d "til the _rrl .... Ctlyl ... 17 t. 18 .. iDS t_ 
word in its non-teobnloa1 .ene ••• woan a180 baa be_ - . reoogni •• d by l1analQa .. baylna abaolute r11~ 111 o.rt.1n • 
prttpert1ea ..... _t..r r:Jt tao' ShroU6bout SbeH ebag'.ra 

btlt;!l,. reoognls •• an equal .t.tiua bet ... n • ..a and 
• 

wo_n. The priD.,lpl .. ,bat .o_n O!U1 ne.el' de •• rY. 

1nde)8ndenH and 'ba' .. wean oan fte •• r be t,1II ~r et 

-!IF pregert.,. .ere Dot Haogni •• il b.r bi. Tlae reaotlon 

.~oordlns t. hi ...... t. be &1--7 •• Srlo'"17 rea1pr.oal--

wbeN bot.h tbe .-rtie. are equal17 az~ 're.'ted t. be 

of neab aDd bleed and aUbJeot. ,. 1d.nt10-.1 rUl •• .t 

1.,10 and .oa-no .... b ... 1t a bueband oan -.1"17 tor t.be • 

..... d t,1_ ••• oa.n al .... _0 .. , 1t' .. rit. can be dlaaarded 

_. .. . .......... . .... ---._--_.--------............... -... ----
~ (i) Tbe cle:r •• ted .-r't,. W4 to bear tbl ooa't ot tbl 

"'1 tn.sses ot' tbe saco.s8tu1. parS7-

( 10) ~1[~pt In oas.. of 80_ orlMa and diaputes 
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b7 bar husband, & hUsband als. Clan be abandoned b7 hi. 

wit. 1f' he i. 81'tblr ot bad olW.raClter. or ls leng gone 

abroad. .r baa beae •• tral'cr to tbe kins er 18 l1ke11 

to endanger 't. 111'. ot 1l1a wite or las tall.n :from hi. 

oaste or baa lost his yirill tYI • buaband oan take a~ 

nu~r ot wi ••• preylded he .ak ••• uitabl. oo~naatla. 
I 

-for sona. But nowhere Canak7a advooates ,be religious • 
theor,y ot .. rrtag •• Wld~s ala •• ere allow.d t. r ... rry. 

I woaan wbo bat •• ~r husband and lov •• another ~n sball 

i ... diately return to ber buaab&n4 all tbe endow .. nts and 

Jewellerles reoeived fro. hi. and all .. hi. to \aka anotber 

wite. Si&a11ar17 tbe bua"nd ala. batlD6 bla wit. aboUld 

all_ his wite to tak. sbelter in t11l house of a .ndloant 

WOaD or o'l, .. r lawfUl. • stardlau and kine_n ••• 

.. rriage tl ... ooUld be dl"olYed witbout .atU&l oensent. 

though -'ual aDllit,. al •• ".11111 dois.alY. til» _rri .. ge-t,l, •• 

_ .... _ ••• _ _ ~. I: I L .... . ~ ... 
I 

£. a.m.rning _rohants, there CloUld not be an, oount,er-

autt. 

'I( 11) adJ~nt. Geuld be gi .. en to defendAnts tor 

8ubmlttlns written atate.n"ts. But ne adJourn.nts 

was ,. be allew.d ~or a ;a.intitt giYlns repl7 te 

wrlt'-n .... t •• Dt. The r.Asona given are that thll 

pl9.1ntltf' knows bia e ... iro. betore, bfi thi •• , 

Dot b4f tbe eue wltb tbe detenden' apeo1al17 wben 

tbe 0." 18 false er enl7 partlal17 .. 'ru.. 

(12) The tour BOurGe. or a.peG'ta ot law tave been oont.lned 

1n a yer... T_rcla t_ end ot .YOr'7 oba~Mr in tt. 

Artbaa'astra. there are ._ "ra •• whioh in tbltr 

ooapoeltlon and G.ntent betr., 01 ... pOints ot 

a181larit7 witb the rUle. _de'lan.! tbe yer ••• qaoted 

b~ tbe earll.r wrl tera or. tbe Dl:ar.a1itr... But 

ftowber. c':tjka,. _ntl ena a~ one ot thea bJ' DIU". 

-In tbe tin' yera. in CtailMr I, CanaQa deaorlbes • 
the ktD@. as t .. 'f,aunt.in o~ Juettoe (Dtar_ PrANartak&) 
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• I 

~- .. 

t. ChApter V. VI 

and VII or lautllJa'. Ar'baa' •• tra d •• 1 with Partition. 
• (1&) 

It. ti.'l:r01al eta"8 .r ditterent •• res &Del 

dlaorll11!JattOll ... bet .. en tbe jittereDt &ln2 o~ eons 
(17) 

Ngardlns their _.t .... aD4 rl8b* o'f lnilerl '-n_ •• ,",ition 

_, be baa.d on 180&1 0_'_ and tbe o .. t~ ~ tbe 

dlttereD' _ste. nd gulla. Selt-aoquired pro.,.~, or .. 

88ina o't l •• rains were Dot 11&~1. t. 1M .,artltloDllil. 

Par1;i t1 on 18 'e 'au pla"e .-bell all ta. _ira .... 

_tt.ined _Jori", ••• saob rule _ eDUllolated b, &D3 or 
.. 

Ute sutr_ wri1,era. QenerallJ' .,..alas. pan1tiOll &8ODg 

1,~ belr. 1. n.' per.daslbl. darIng t.. 11"'1.. o~ 'be 
r 

parenta. lr tbe f'at.r 1. alt .. _t tbe t1_ ot ,_ 

dtatrlbution et , .. prager". be Aball Det .ake ~ 

dlaorl.1stlm be' __ , .. dl:tte1Wl' aene .... et.ll a.D7 

.~ be dla1n1erlted witbout .gtfl~le~t rea.eD, Isaln 1~ 

pa~ltt .. t.a.- plao6 dart .. tbe ~erl'~ et &QJ belr • . 
'be moor .~ll ba ... hi. Abare t'ree 1'rtW ,,_ 11&bl11_ 

-!ft' tbe de.,ta. Is ... ot -J-' and lnequit&ble par~itlon 

baaed OD trau~-8uppre .. l •• erl or awssestl0 talel-·-tbe 

~ltl_ aball ... ree.,...l1. Tbe aiDa _ , ... Ul.~l_t. 

heir. on fat lure of .'tlerbelra. eXMg' III 'III 0 ... of 
. (~) -

prep8J't1_ o~ a Brab81n. Ia ... nex' plaoe. Garw-Qa 
• (li) 

.n.-era'_ "be ral .. 'fer 'bi oona'ruo'lOll ot • "8'8\ 
L • ,S. :5 .~. - . - .:-. 

alll!'" 8UC11a II. a.a re.9l1UJlble ter , .. 

_In'._D~ fit erder aDd nl161e .. aaa 'III 

illt1'erent out •• and tbe ta'r ...... ---wb1C1b are tbe 

'l_iD '".Pe ot , ... Dba..--J1Irl.grad.noe. For tla 

cil.oua.lon ot tbe din.rae .. nlD88 ot ~be aoaro .. 

-fit la ... ea.-ra'.d b7 &au~11".I8ee Ante" Cba.,~.r 

III. Tbougb ,be royal edtots bay. been .Du.e~t.d 

.. one ot ~be saara.. ot 1... • till tbllre • ...a 

bardl)" .., 1.S1.1& tl.. e .. at_D' 1n ~beS8 ed1ats 

whicb were ~tl, .d~ftl.tr.tl"e or Judioial in 

obaraClter. The king also ... tbe bighest Judl~lal 
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(20) 
l~a a&l., boundar,r diaputes ... thods of' determining these 

d1S'tl.~.8, the different kinds of' obatacle. to tile 
(al) 

enJoy .. nt af different kinds 01' prOPlrt18s inoluding 

deetruat10n o~ pasture lande, fields and roads and tal 

non·per~ormanoe ot tbe different kinas of agrge~nt8. The 

-Vas.- l'-JUa been used ill & wider sense by &auttl,. to 
• 

inolude houses, ~ieldSt g~rdena. and buildings of any kind 

and lakes and tanka. Tbere were also yarious d.'al1ed 

rule. regarding tt:. aonatruatlon of bous.s, the Tlo1at1on 

v·:'1ereof' _ punished with fin •• , In thi. oonneo"tlon 

-Can.aQa tJB4d • lars_ na.ber of t.obnlo~ ter_. A .,.~ 
• 

peoUliar pr.oedure was laid. :lown b7 a~tya tor the _1. 

~ tVasta'; to~ allbera ot tbe neighbourhood belongIng 

t .. good fa.ilte. were te &8s311b1e near tbe 'l/&atu' tor 

aa1. and .onemo. It ac sucb. Tb,1. 9rooedure .ened as a 

a_rank. agalnst sal. wltbout ownersbtp and .tber alatld .. 

• a 111 tbe intended transaotlon. Kina_n. nelghbours and 

rioh persona .ere te b1j -tar tbe purabaa. in suoOEss10n. -TbI d.1.}~. resardiD8 tt. • Vastu' 111 seneral and tbe 

boundar1e3 in J&rtt3ular were to bE ~Ea1ded &ooord106 to 

tn~ 0i>ini 3ns .';)-t the elder17 neighbours who a:eUld .peak troIS 

- ..... . - .... _if 

tr1 bWlaJ.. But nowhere eVeJ'l in the Sllr1 tis bas the 

king been entMU~ted witb legtalatiY. tuno~1on8. 

(13) The at.ilisa tipr, ot the senJo.s ot the king's 

ap1es in tbe ad.1n1stration of jUstifle is a.l.to~etber 

a new oontrihut1o~ by Eaut11ya whose elaborate 
• 

system o~ es~1onage in politioal ada1nistratlon 

attained ita higbest perteat10n ,.,en at a quite 

early atage of hu~n h1stor,v. 

(14) A 'Yi~e ()oUld be subject to Has oO.J.'ll ~ 'J:'18.3 ti.l 9 :l"int 

&~d )9r,~ral punishment. 

(1&) This ... allewed bJ tbe followers of u.. anaa but -was not ap~roYed by Kaat11y& • 
• 

0.6) The sl..-.re~ differed aooord1.Jl8 to tbe dlf'i"erenoe in 

tbe aaste or tbe IIOther o"f the the sons-.... born of 
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e.~rleDO. and .z18ten~e o~ 80" natural and artiticial 

bOUDdal"J' -.rU. Sl1111al" prcwlaiOl1 .. found 1Jl Vas' latta . . 
and. so.. other sl1itra wrl 'ters .lso. Wben n.w 1""8a or 

tanka wen oonstruoted, tbe tax .. tor the landa co .... red b1 

thell were to be rell1 tted tor tlY. years i in oas. of' r.~lr 

ot al1111ar works. tt. taxea .. re t. be rem't.d tor tour 

years and tor llagroY1ns. extendlll6 or restoring \v.ter 

workB overgrown wIth wee!is, ta.xes were to b'3 rerni ttaJ :for 

two years. !here were a180 detailed ruled ter .ettling in 

a village I tbus tbe t.~- ~:lars wa!"e t. '1/tl1 ~"':.'" '.1i'"':".t.;\3" 

~b.,,'~ flelda te tbe tax-gayers eal.7 and n. 'tax .. ~,..r -'8 t. 

a.ttl. in • Yl1l&ge Dot Inbablt.d b7 tax-pay.ra. Tbe 

"'iolations o~ these rules were te be ¥unisbeJ. with :fines. 

A .111aS. b.aw.an dr1 ... ing ~, .... n exoept • tbl.t or an 

adUlterer ahall be liable t. be fined. ?8raona ra~20ndible 

to:' o03t:,ucting or dl'lns _sobier to &IJ¥ f'low of w-.ter 

~r road .to. were t. be punisbed wl th the tirs' ___ 

t ;aar..as' aoaerd1ns. to the () irou:nsta.nc€s ot ~be 0 ..... TJ»re • 
was al •• pr .... 1.i"n tor _1nta,lnIIl6 r:atur. landa, glalna 

. (22 
and toreste ~or tnc ~r~31ng of Q~t 18. 'n¥ cUltiv.tor or 

priest agreei116 to Jo some work and reo.iYing r.-.mentlon 

theref'or were • ,. refund double tbe a.ount in oa.. of 

breaob 03f agr!<!1Jent. The :fine thus levied w.s tt9 So t. 
(23) 

the village. 

____ -___ r~.~. __ i __ •• ~~ __ e_. ____ ._.~ __ ~~-.. ~~_ .. ~_--~ __ --__ ._. _______ ._ 

(l7) 

( 18) 

(19) 

(:;() ) 

(21) 

AnUl_ and Pra*11 __ rrI&p. 

Re:fer&noe 'NtsS UliitoJe b¥:t:n;J.~a t. tbe oontroveray 
• 

regar11ns the ownersb1~ of • Ks.traja .on. Aooordlng , 
t. hi. smh a .en belonpd t. both tt. tather •• 

, 
.oat olearl¥ anl e~hat1oal1y. -bU5117at a Aria •• t aatra. Cbapt..ar VIII. 

IbId, Chapter IX. 

suob a8 pasture land. 91ains, fiej.ds, fl()wer gardens, 

a thrashing f'loo*. beuaes and stabl •• tor hoJrsea. 
'. 
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In C bI'p~ at Xl ~ 1.5 ut ilJ II. cl~ .. 7 • .. 
• ,th Tf'C oyer,. .-r debt. an1 the cbllracter of witne8se. t.. 

prey. tboee debt •• All tranaaot1ena betw •• n creditors aDd 

" d.bt.ra ware .ubJ.oter ..... severe ~orati~ b¥ t~ st~te 

as the Y817 .. l1'&re of the realm depended en this. 

traneaot1ene. grea'17 re.ponslble ~.r tbe preaper1t7 ot tbe 

eeantJ7 en acoount et enoouraS~lD8nt or trade and iJommeroe. 

~e usl'&l r&te of interest was il. '?i;l.l"!il.' and a q_rter • 
per (J ent Z'er tdontb, 1 •• f 1& .. ~r annUlI a rate o~ intere.t 

(ao) 
wIIlesli .. wrengl7 attributed 'e Vaat lat_ b.r ... n .... fJ. 

•• (26) 
pr1no1Dle o~ Dtl.ndu)i.t &.160 wee reoosn1 •• d b7 Oanaky&. w. - . It! 
intpr •• ' ootid uo~ ~. due bJ atudenta, mnora. , .. 

peer per ...... peN ..... ng~.d 1n perl.rllina aaorlt'1()6s 

-ror & long time. A crediter refWalas ,. reoeive tile 

pa)'8eDt .t bi. dabt •• t. be tt_d. Unl_ • debtor •• 

l-S .br_d .. o01ll.d ne' be 1.pl1,. aaed .181l. taneously for 
'27) 

more twn one debt." ene or lIOn orel1tora. No tranaaoti6D 
. (28) 
.t deb' oeal.d be prwed bF eDe wit-neea. l' IIad t. b. 

pr .... d b~ tbrM or at l ... t two bonest res.;eotMble anl 
(29) 

reliable witn •• ae.. This shews the ImJortano. e~ debt. 

(22) kat11yat 8 An"'- 'atra. Clagter X. (23) Ib1d. 
xa, • .. 
~(J.f) H1sber .. tea .~ 1ra'tereat oMld be obar.ed try tt.e 

erdtllary tra'lers and tbe s~a-tra.ders. 

(2&) Tbi. r-te fd tntereat •• eD1ID01ate4 ~.r 'be ~1r8t 

t1_ b7 CJaata_. See Ant. Cba9ter IV. •• 

(al) , or&tiitor suing for :four tlcaes tr:e debt ww.a to ba 

t"'d tour ti._ tbl WlJ-' ...... 

(a." 1._ wen eno.ur&8ed perba~ tar , ... --,read ef 

tralSe and cs_roe bene:t1tt1D& tbl lL1ngd_ at large; 

benoe tbi. lent.no,.. 

(as) In rt:rada t • Sllr1t1 also the topic oonoern1na 

.. 
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Relat~1l8 and tnterested peraena GOUld. not b. w1tness •• 

1n transaotiena o't .,ont,r,aatlng Jebts. Witnesses were t~ 

dep .. e be'tere BrahmIns. fire, and ye.sel. er .. tor. There 

•• n. .rd.l; bat tber. .ere _tlW. Tbe persone ()~ 

different o_t •• were t. take the oatb in different ~s. -In ~ll these respects the Artbas'astr •• ~ !auti1,. present • 
• 

• 0 .. 010 •• points e-r .1.tlarlt7 wltb the '''~15.8t -t .. 
Dbara.'a,.tras. In O&S8 0" diN'eJ.">efl...a. in tbe e.tdenoo et 

different witnesee., Judg .. nt m1&h' b. glye. ao~ordlns tG 
(!!) ,. ,be _Jerlt,. .r tt. rel1&bl. and r •• pectable wttne8ses. 

t 
Kauttlya also differs fr .. the t~lMrer8 of Uaanas, Manu 

• 
and Sri •• patl reprdlD8 tbe pUrll.t.ent t. be .warded _ 

(31) . _ (32) 
eD 'an untrutbt'al .ltne... Tbe laws or C&n&qa regarl1nt; 

• 
depeel'-"-eealed ar uns.aled, PleQae, ~.gert~ b.r entrusted 

,. another ter dell •• 1')' t •• tblrd per8f1oll, berrowed or 

blr.d propertJ'. and .. le. b7 agents are more or 1 ... 

analegou.. In eao b of the.. oaae. .bln ~be prepert~ 

•• noerDed 18 1_' er du~r.y.d withe_ a." traud or 

negligeme o~ too )era.na te wboa tbe, .. er. entrusted, tbe 

pars.De eatrusted will net be bel~ reapeulble 

ter tbe le.a or ~e.truotlon. 'l~t sla11ar pr~vls1on was 

rQRdebJ aauta_ al.e wbo -8 su,,~o8ed to ba tile _r11 •• t 

-.-r the Dlar.-SUtrs writ.ra. Tbe ..... pleda .... be doea 

IUlt reoen?~ tbe ~.~rtl when the Jebt~r i3 raal3 te . 
repa, tbe 1-11 aball be liable to be fIned. III ableno. et 

t .. l-e.lIt __ ored1'., tile debter 1. entitled t. deg .. it 
• i; 

the alllOunt ot the loan witll the "11ltio~e elders and get 

"~k the ~po~ert¥ pledBed. I~ tbe pledg.e uaed ~~ 

. . _. -- . ." 
witnesses las been 11sol.t8seJ in oGr!lleotl_ with tbe 

sUbJeot o~ debt. 

'~9l Ct'1 -n, peiD~. Cipk7a 01.&1_ t., be tbe • original 

prepeunder .~ new tbeorie. and prlno1ple. whioh were 

Virtually acce~ted and aiaberated by Manu,Y.aJnavalkya 

If&:rada and BrU" •• patl. In lat.r pert.da tbe •• 

prinoiple •• ere respeoted net a. ba.lng erlginated 
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~ledged prepert~ .l'~ tbe per.i.sleD .t t-be borrower 

" he will" ao41ot)nabl. r .. tbe net; pr.tt,&; &raising trolD 

that use and be liable to i'(}rt.1t tbe l_n It8el~. Again 

i:f tbroulh a _rollaDt a _.'D6er 1. en':r.ti.d with an 

an 101. te dell ftr 'be aa. t • ., third r'" party and it 

he is robbed of it ... tt. _y, Del'ber the I118rohMnt nor 

__ kl_.n .~ tbe" ' •••• nger wtl1 be ltabl •• 

•• i\JI"kt"'b..-u-~ .~1ld __ C~"~!.~ ... ,,,.IN'' 1. 
d .. llns wlth rul •• resardlQ1 _la.,. and lab~arer_ Kautllya 

• 
_k ••• seMral pr ... lalla t .. , ne •• r alal1 an Irya. be 

subJeoted t •• la.lr,. A .an .~ 1. Dot • b.ra • -la... and 

wh. Ia. n.t .'t.al .. c1 _Jerlty. wben •• 1d .r """'eaged, by 

his k1nsmen. will rak. tbe. 11.bl. t. be punished with flr.1 

"'l'71as tr .. l.a t. 48 pa.- aoooratll6 te .. Id • ., .. te. I' • 
• _ JlGt • art __ t .. par'- of tbe lIleoob&.s to sell or 

mortgage their MIll etraprlna. There ooUld of 60'8 •• lie 

-01.11 bendaSe. wilen till k1na_n eM1d _npse All ArIa 

1n erder ,. tide eyer ".117 trouble.. to find caoney for 

fines Qr ()ourt deer-ees, or tc reo over tb.e aonfisaated 

r - • OJ! •• - .. - --
wl'th Cas_ but as treatied ~ tlbI SR1'! writer •• 

• 
(~) Tbia prlnelple .... laborated b7 IIaD7 Uld UJiiaftlkya 

en tr. one land and rt:rad& &nd Eril'lLspat1 on the 

other. - -Ke.ut:11ya's Art ... • •• trv.. Cha,ilter Xl. A. regard. tbe 

pr.dUl3tloD .~ .i'n ••••• lautl1p _,. tibat tbl 
• 

par'I •• shoUld pr.d~~e their ..n witnesses. but 
-

in oases where tbe parties are tlllIILble to ,10 se. the 

o ourts aball o-.pel tbe witnesses to al~ear. 

(32) Artbaa,astra. Cbapt.r XII. 

(33) Ibid. Cbapter XIII. 

(34) Tbua a _n who Ia. IDO • .ala .. od bi_elf SIall. it 

hI! rtms arm)' J te a 81ave for bis whole life. The 

o:ffs;?riJ18 .~ a _n who tad sold h1mselt' as a. sla •• 
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red ... d ~ the k1na_n & •••• a. P ... 1bl •• Tmre are 

al •• retereno •• t. abow ttat there !loUlIi be vOlunt16ry 
(34) 

ensl&.e.nt. Slav •• a180 ooUld. be eaanoipat.d en pay1Da 

rans. er .-r __ n1ae ..... Tbe rana. neO .... 17 ~.r 

a ala" t. rega1n bis 'freedom was e~Uil.lto the prlo. ter 

which he was sold • .\ slave Oeuld ala.,' beoo. f'rH it' be or 
~.c-~~

... .. 111-treat;ed. a __ n and 1.6&1 .a.t.. ... re-eP8' a-

t.ed ~or the alaves. A slave ~s entitled t. hi • ..n 

_rnlng wit-hout jreJud.lo. t. hi ... t .... later •• t and hi. 

pr.pert1e. 1nblrlted :tr_ hi. aDO •• t.ra. It • -.n. WOUld 

n_ set bis .lave at 11bert~ even OlJl) pa, •• " d tb. 

NnaOla. he was t. be pel.bed w1tb Ia pap •• &PUl .beIl 

• ~b11d ... b.sotten en a f ... le .l •• e b, bar ... ~er. both 

tbe alave and the ahild woUld beoo .. ~ee. All disuute. 

between ~ster and .er •• nts, .ball be decided ~ tbe 

nelgbbeara. An .,«1 ...... & attlloted .aD In order to set 

rid o'f the ii.:ftl1ottoD er tbe distress II1tSbt ,a>roIDise to 

st •• hi. reeoaer all bi. preper't.. lmaludlQl ••• n hI. 

wite and obl1dren, ba& la 'a' oaae, be abal1 ••• to iJ&Y 

only. reasonable ... aa\ et re.aaaration as deter~ined br 
. ~ 

•• pel1. _ a"C).un' et • ..,b _rit.rlo_ •• ni.e ... aarYant 

MSl-otiDS er ~.nabl, pat'l ... .tt work and a 15star 

lInrE!Rsonably reftlalDi t. ao •• P' work trOll bis servallt alall 
(38) 

be t1Ded la pa-. -''''UJa N~" ,. tile .1_ .r Ida • 
pr8C).ptor ~ba' "N "be ._ter rer. •• ,. aoo.~' •• ra 

fro. hia .8nant ... be is r_dJ t. ••• rk, tt. work shol1l~ 

be 'natea a. oe.pletea.. lIore er le •• , __ • ral. .. et 

cendaot betw_ •• t.er aDd .8ryan' apply in oaa. ~ 
(3') 
8u11'u and o ... pratt .... -.dertaldnp lnola()'lng perter_ncea 

et aaorltloe.. Pri •• ts ..... werking in o .. peration in a 

•• a-rI:t'la. are a t. dl.,lde the earnlnss 81tber • qual 17 er 

_______ u __________ • __ .. z ______________________ ~·-------------

was te bea /).. &11 lr7&. 

(:sa) Artla.·as",ra, Ctapter XIV. 

(3') xaut117a bl ... l:t' dees not sabaorib. te this ... 1 ••• 
• • 

(3') Te tult11 tbeir agr __ .nt •• guilds .t wor_Mn CeUld be 
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.,. .,gl U 1a It rlfms, Ud weet:ilA .t-liG •• 

E8util, •• na.rat •• tbe •• dlt1.ne _der .biola o_t.raots 

t.r para.a. and _1. and errtap '''NOt. oMlld be 

r.aoind.d and , .... diff.r.D' rlgbt.. an" dati •• • t ~;J. 

different partl •• olDO.raed. The arrtaae _ .. t.raota ooUld 

be Nao1nd.l wh.neY'1" tber ... ~ a1lPpres.l";' .... ~ 

resardlJ11! .., _terial :r.ct,r. Bat n. nsol.s1_ otald be 

&11_4 wb •• ,. _~1" were :tree tr ... bl •• lsbe4. and 

belonsed to high fa.lll.a. A8a1- -.nUS' a_t.raot., • .,q 

'.. blsber 3a8'" otlUl:l be re.o i~ile4 tal7 belen t.. rl t • 

• of "111sraba- .beNU • .eng tae s"'dra. bet.re tile • • 
o. __ tlG1l .~ ta. -.rr1a8'. SUpiJN88ion .t aD7 cle:t'eot .n 

tbe ~r't .t tbe Wit. "MIld _k. 'lie 81.er 1a _rrlaa' 

ltabl. t. b. 'tt_a. wltb.91 11&_ anti tlla t'~.ltar • • t tbe • 
Sf 111_. &ga18 NO.lyll16 • lirl In _rrias' Ir1 tbe. 

deal.rillS tbe ta1ll' .t tbe' widegr.oe weald ,xi'S' tbe an 

,. double fin. and 'III f'orfei turs or tbe S-1I1". In t_ 
o ••• • t • _!"(thant re~lD8 t. _k .... r tile .rtlo1 ••• ld. , . 

•• al •• S.;>!O ftio pr •• l.1011 tor ti_ durilll .bloll 'be 

otJl'tJlaot.. lI.aid be reMinded aooo-r11ns t. tbe ditter.nt 
(31) 

"olllWttlon .t t_ ~1 .. o.DOtrDed. T~ rHol .. 1_ of 

Clontraotia •• tie b. deo1ded bT an •••• IIb~ oellYe .. d ter ,be 
ftInI~ ••• t!at, nene o~ tbt .PArt 1 •• mSbti be pat • te aDl' ,- (40) . 
1mreaa.nabl. 1 ... er tllJID")'e In Cbagter XVI, .... au-

• 
deal. with rea~tioD .t lifts, Al. ntibe.a twnerahig, 

an~~l ... • t ewnerab1p b.r adyer •• g .. session, a..~t1on 

. . - - -- . 
all.wed a graoe .t •• van da7S. ~r. ev.r aDd abe •• 

the stipUlated period. 

(88) Arthas,aatra. O"'9ter D. 

(3~) • One night fer _rohant., tlr •• nigbts for aUlti.atora, 

five n1stta ter berda .. n and aeven night. t8r deal.r. 

in preoloUl artl011 ••• 
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., 81n. 1s te be regulated hI the" sa. rUles .. oonoern1ns 
(411 

tbe reoeYer,r ot debte. all a.ae. .~ r •• a.gtlon .~ glt\a 

l'ko reaai.slon $t oontraots .ere te be, adJudged b7 a. 

aaa.llbl,. oony.ned 'fer thl. alUl"g .... Tbua 61ft ~ everl'thlns 

lDOladlns eDO'. em lite, Wite, and IJb11uen, gin •• r 

obaritable aubeQr1gtlona t. t~ Wioked er t.r unwortbr 

purpose., ., 81fts .t .n.etal7 bell' te tbe orut31 er ter 
" 

_le •• lent pers.ns, •• ali _tarall7 81'" rl •• t • 

•• ,,1310 and ••• ..,b were liable t.°be re .... d.. Sle11arly 
§U+-

a~ ~ reoel.ed tro. t1.1d perseoa wltb thre~t. et 

lesal a3t;lm. d.h.atten er 1 .... tf~fa"~ wOUl.il _.e 
tbe r.a:el .. r ot 11tt liable ter tben .... e beir al •• oeUld 

be 4_pelled t. P&7 the yalue et ball. tbe bilanoe et 

S'Ulka or tbe Sins pr.-1 .. d b, a all _der tblt lJlfiuen"o 

.-r wratb ctr l1ctuer. Ia au. aD7 loat artiole __ de tLJ ied 0 

with a~ _n, 'be c:nmer aGUld el"ber ,e" ,bat ... arrested 

tbreugb •• art or take hi. t., tbe "oort tbreugb •• 1f"ha1g. 

It the .an 1. ~"8e .. lon ot ,be article oond 81 ve • 

H .. enable .1[~la~t1eD .. te the olro~t&noe8 under whloh 

he aa_ by it, tben .be msbt be le" ott aner alYlas .. 

tile propert7 te the real ewner. III oase .... r. ne 

•• t1sfaotory ezplanat10a ... ~ortbOo.lng t ... .an .eul~ be 

punished. ter 'hen o~ tbe artl~le. S1.11ar11 i' wa. tt. 
duty ot tbe klD8 t. rea:"er ar'l<Jles nen fro. ,_ 

enell7' 8 oeun.t17 and tereat •. nd _ke tbeaa over te the 

r~l owner ••• ~ gr.pert)' rebbed er atol.n wbioh o.U1.~ 

net b. reoo.ered by tbe king or his ottl~.rs bad t. be 
(43) 

_de 400d fr •• the klD8'. treas\1J7* &Il __ ad.ellturer 

al ...... allewttd te enJtt7 with tbe Jl:1JaSt • p~r.1.81en 

- . •• - x 

(40) The .38.1Ib17 _8 t. take int. aenalderetl_ all 

the :taots and a 1ro_tano ••• 1 tbe oas. to a ... 

te the aerreet deal.ien. 

(41) I.perfeat er In.-lid gins oeUld not oletlle 'tibe 

reoei.era with An7 1.Stl rlaht or t1tle &ad 

henoo 8uob gina were like debts t. be realis.d 
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&l\Y property galned bI' Ill. 11"011 t ... ne., 8 oowtr7 

eueiltlng tbe 111'. o't aD 'ir,a. or tbe iU"o~rt¥ -t an 

&80etlo, Brahm. er Oeda. A _r. teaporar~ aba.no. or 

dlap .. a ... lon oeal.d not be aatflaien't ter tt. 1._ et 

'1'10 er ewner-.bl ... A~.era. ~s.salen ter ten y .. rs oeUld 

IDgel •• the 1 ... ot t,ttl. eXO.9t In ~se. et .inGra. tbe 

as.d, the dis.aaed.tbose wbe bad b .. n ••• Jeurnik& abread, 

er thea. WM lad b .. D OMPelled te desert tbelr oountrie8 

during natural dlatur'-no... , bul1d1n8 bo ... er. ooUld be 

le8t by enJeYlDeut ~ .tbera ter _n thaD .ao year •• Bat 

_re oooa~tlcm ot tile bul1dlnsa b, klJU)Clen. pr1 •• ta and 
(46) 

beratt •• eball not 61 •• 'be. tbe r1abt ot ~easea.ion. 

8. fbe la.t :tour Chaptera 1n aautl17a'. 
• 

Artha.·&Stn BetIk III 4_1 w1 'b orl_ suob aa robber,.. 

i.ta_tloD, as.ull' alld ea-llna &Ad be$'1Jl& alU6 with 

fttblr .iaoellaneGus O~r~nQe.-·-- wblab are Ole&r17 t.~1G8 

01' aubatant,I •• orl~D&l law. Tblre 1. n. J~t1rlBatloD tor 

tbe .up~ltlen that Book III deal. wltb 01.11 Law alene 

and book IV ddl. Witb orll11D&l la.· oxalual.e17. Tbe 

ol.88i~lGatlon or ~ivil and crislnal 1 ... baa net. bean 

str1otl~ relle.ed in 'be al1et .. nt er Jl.tri~~lo •• ~ to. 
t.plaa ill Book III aDd Book IV. I' 1. al •• n.tew(}~_ tlut 

IDNt .t tbe t.,,108 dealt with ill Book IV. o.naern pr •• enti.a. 

01' 8tt.no •• rather tban tbe .~t.antl •• obaraoter ot or!· 
(61) 

iii_I efie_is. Rebb.J7 or saba .... beea defined t) 

K&utl1ya a. sad.deD and dlreot •• laare.t peraeo. or ~rop.rty 
• 

ar~l a. such 1t ta8 S.t to be ()ontraated with tlwft wb1/lh 

I_vlle. er..:7 f'ra*,~ er Indlreot •• laure.lautl1,. &pIn • 

'r 
__ '"""'!!!!!! .... ___ ..... __ ... ,._ ... ___ -ar-..... -~----i-··L.--------

f·r~1I 1illGm. 

(42} All these are tbl ~1fferen kinds o~ yoid or inv~lid 

Sifts llabLo to ~ resumed &/loordln1 ~e tn1 dEc1eicL 

e~ tt~ &ssemtl~ ef resGis&~rs. 

(43) 31~il.r pre.ls1en was tound In ~uta .. al.e(X. 46-4?). 
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tmt tbe :t'l_ or pun1.~nt st.l1 be ~roilortlonal ts thr 

sravlty G~ the offenoe r~ther than te t.t:. Yalue o~ the 

art1ale. inyol.ed. In tbis oonneotlon • lautllya re~.ra • 
t. and o.ntr~Vel"'tl> tht: then1ea aJyooater! b~· the sohool. 

,t "nu &hii. Ue;t .. lilt&,. ~ Mlse desartbea the different ~lntls . 

of" finee--- ~lrat ameraement •• idd:',ellOa" a_ra ... n' and 

tbe ,bigbea" allleroement. For abet.ment. of reMle!7 .. 

abettor me t. be fined twio'. or feur tl_ ao~ord1Dg .. 

as be o:auses another tMn to coltll"11t tbe r,"l~er, ~r •• 9lo~s 

a hireling tor tha' ~ges •• Within detamation, b •••• er, 

lautll,. !MInd .. oal umny , contemptuous tala a'!il 
• 

trtia1dat'jon. II' a~n c&~ble .t :1011l8 bar. to anet_r, 

eat of enmity inti.ldate. hi., be •• 11 be (J .. pelled t. 

hrnlab 11re-long seIJur1ty vou<3IJ8a,f"iIlti ail.f'etN tCi the peraeJ1 

intimiaate.!. De1'a.tIol1 ()'f eIl.'e own nation er v11lage 

_8 t. be ~)_labed. wItb tbe tlrat ... rae.n'. tbat of en.' a 

oaste or guild wi th the UJiJdlel1081i. and ttut .t G3.ls .ad 
(48) < 

"dlple. witb the higlllllat a.roellent_ 'rbe abuai,.. obaraoter 

ef tba 8xpresalon bad totD be Judged bJ ~plr1t rath~r than 

b, tbl fo~ .~ the ezpre8s1eD true or tala •• Fines ala. 
(49) {50) 

were t. b. 1.~ .. ed .o~ordlng to the o~ste and ~~~ .t t~ 

per8m! dei''lnnecl. Tl:e ari_ .r assaUlt Is cte-.t\ted b, 

touohlns. atrlktag and btP'tlns. RaDk play. an lapert~ ... 

pert In determining the nature of dnu Junjs~Lt r.r 
assault as in the aase of jef ... tlen. It 1. quite .~..z 

euy t. unjeratan4 wb7 stat. Clr rank .beuld pla, an 

1.p.rta~t yt~ ~rt in le:t".:1::Dation; but it Is net so OMS:! 

to ~()11GW wlV rHllk er status abeUld at all be CJOIlSlciered 

in cas.. of .. a_uft·dftlesa 80me InYldleua distInctIon Is 

_de between one '.D5.Il ;.J.!l,l oi.Ilother reel1rdint3 t he1r lIfe ana 

-------- . ~.---.. ----------------.------~----------------,-----
(,,) Thl. ia an illustration ot reoognising so .. 

pr~terenoe -tor the Brahr.olns. thOUGh suoh referenoes 

are few and rar bet\.'leen. Otherwise tbe'lwhole work 

of I&ut11ya i. based on •• oular prinolple •• Ia 
• 

oasea where ber~1ts, as<3etlos ~nd Br~h~c~rins 
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end body. It oen be cle~rl'y E'¥Jrca1(,.teJ on the other band· 
(61) 

wbY assaUlt on other's woman was .ore be&.117 punished. 

A S'ulra strii-..ir..g it 1?ri:Lha:in haJ to g~t hts hand out .u. 
Dr. ,'3ha!D Shastri j3 of' cpinlOD t~t th1a pertloJl 1a an 

interpelatlon. But this 18 Dot tba aolltar,r lDS~.no. wbere 

some oonaiderat1on is known to the o8..3te sy.te .. On the 

whole, o~ ~ourse. tr~ Arthaa'istra 18 .ore rational and - -aeGular tlan the Dbar.autru. and t .. Dharmaa' astraai bat 

the act1..lQl stat .. ",! the Er.bmlns in tile sooiet.)f oould nGt 

be entIrely ignored b;r CanakJra. Burta were dlatinsulsbad aa • 
thoce _using b&t4~hed and a·s those not Qauslng bM~da.t.d. 

Beatins B. :sn however. aI.oat te d.atb without oaualJl8 

bleodshed. breaking the banlla. tbe 1.S eto. was ~. be 

~un18hed w1'b the first. a:Qer~erqent. 3a.oll 0(12 u~ a <Jonf'eder-

a~y 1n1l1oting burt OD. per ...... t. be punished with 

de1lble the us_1 rine. Kautl1ya -oaln ~fer. t. two other 
• 

important to~1os : aacorling to hie predeoeaaora. quarrels 

and ass.Ul. t •• r relDOt. ate. ooUld net be legally oOrD~la1ned 

et. But laut1lya •• 73 that ne o~tena. oeUld be .~~eated • 
by li~ltat1on or pas_s. of 'tt_. Again aocorJir. to 

the predeOe880r8 ot Xautl1y. the ~ir.t t. oe~la1n 1a to • 
win, lL &8 muob as pat. lrtv8a ones to law withou~ delay. 

Kaut11ya doe. not agree with the .b."e .1e .. , .:1 t~ 
• 

GOntrar7 be .nunoiate. a .. ry aound thS'lTY tb&t eaoh 

oomplaint .ust be Ju~ed by tbe ~o~r 30nsider~t1an o~ 

the evjjenoe aTailable. Fined were to be impes.d e"en ~.r 

doing .i.ohler t. plant. and tr •••• Deahl. fines were t~ be 

levied \'~n "'''-7 injury wes done to arw tree on t~ bo'mj.r~, 

1ft pleoe. .~ pl16rl~de or tbe forest .~ thekins. 

----------~~------------------------.----------------------,------
were to ~1 fines fer bavine, oOll.a;1tted. ~ of'i"er.l.oe. 

they migbt lnat.ad ~rrorll penanoes, offer GblWat10n 

te Gods or Fire or perf'er. so .. ether religious rites 

in the .... at t t:. king aooording to tile number of' 

pan;~s of fine. Oank_y_ at the aame tl __ de prev1s1en • • 

far the beret1aa as well whQ were to ~a7 fines in 
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Qamb11ng and bettlD6 •• Ul.d be1ndUlged 1n aocord.ing to 

Ci~kya 4IIll,. under the auperwlalO1l o~ 'tbe Superintendent • 
in a large of gallblins. Eut be _a oare!\al enough to 

a.DOt1en galDblles under .tat. auperY1.1cm witb tbe remote 

otJecta .~ deteGtlna th1 ••••• aplea and .tolen ~o~erties. 

There was It.lso an 1_d1at. sain in the 8,-.,e ot re.enue 

t. be r_11.ed 1'1-.. tbe pdlblera. Other aisoellen.au. 

t,pee ot 8~teno •• al ...... d •• oribed b7 Cin#kya ----
• 

s'lOh .. oriaiDal m. .. pprepriattoD. aria1_l breaob .~ 

truat, tb, teuoblns e~ an 'Ir,. _ •• .", bl a Candil& • 
• 

entert.a illMnt. ot BuJ.clh1sta, 'i Jl...... and Sf iidr&e .. 

eocsa.lona "'f werabipe er ~ ridba •. let. ,. rGl1, t. ene'. 
'5~} 

help al •• was an o~~enoe. 

is wrongli sllpp ... d te _ deal w1 to orlu.aa1 la. 

exolua1yelJ. Tbe •• rd • kantaka· -'118 artlsana a"cordlng • 
te 'be ~1I11 aad 1£1&1&1:' o_ntaries. Tbere 1. Iard,1x 

all7 dtac" •• tOft .t substantive artu .. l 1 •• preper, 1. 

Boek IV. .ta~ little ort __ l la. tas been d~alt 

with the~ein, ta .. rel, oena.rne~ with polioe fUnctlena 

er ,reYent1 .... 8 .... a1all8 witb ••• __ na allPla,..d ter 

datect1ns art._ and ••• _tb~da ot 9'tni~hment. II !!lost 
4/~~~ 

~ll the USl..sl tapics. at csr1_inal 1.a,., had alreaJ,y 'been. 
.4 

d1aoaa.ed in th., 1... teur obaptera et B •• k III. AD 

e._i_ttn. fit the oentell:t. at Book IV .ill at onoe show 

___ • __ ---. -~' ___ '_.""' __ ""'''''''' ______ F""". ____ -g---~--.........--.--
0 .. e8 fit .tteno ••• But; those t.ret1oa wb. tad ne 

gOld er geld 0.188 1M" te abaerY. g._noe •• &oept 

tor tbe o:rrencte.4 or lefa.llJii.t1:>n, til.ft.. "MUlt and 

abdwt 10n of Vlo_D. T_s. eUeno.. ..re te b. 
~'''' invariab17 P'$lsbed. 'rbe k1118 •• ~1n .~ tin .. tv 

ferbid any wi1tul er l~oper prooeeiings ~~inst 

an &8Got1G. 

(45) St.tlar rUles shall govern open depss1ts. Pledg •• , 

tre .. ure.troye. boundary, or .~ prepart,. bel eng-
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tt. trutb ot the II above observQtions. Tt!e use of tile 

word ·Ian!aka.t 18 ver7 a1gn1ti()aD'. The cl1ff.rent Kan~ka8 

('bf~na) are tbe potential •• araes ot oerta1n illegal and 

ar1_1ml ac ts whi () h if not C !leC 1-; au or preyented w111 

aurely stand in the _, ()f the .lIOo~b work1ns anil tbe 

administration .t the aoa~1e'~ ... wbel.. The l.at yers • 

• 1; the end of Chapter 1 o"f Book IV, will ezpla1n tt. 

real chataoter .t 1;be different kantaua .r seuroes et • 
lI1achi.fs t. the s001."7. The traders. artisans, .. iolana, 

(64) 
beggars, buffoons and otber 1l1ers are thi.yea 1n eft.ot 

tbeagb De' 1n M. and ... 811) b tbe7 .at be reatra 1ned ~ 

'tree perpetrating o,?.,ression on the 6ocje"_ 'I'bere 1. 

bardly anything of oriminal 1." 1n CtWtp'er I except. 

1;tat ter .8111ns. _rt,csaSlll6 or 1ett11'l6 out t~r hire 

"be al.theA o~ others, wa.shermen si~ll be fined 12 ~a. 

_______ -_~.,~ ___ .. __ .. :_ ...... ____ ._ .. = .......... II1II. _____ _ 

( 47) 

( 48) 

( 49) 

1D«!5 t. 'tbe klng ~r 3' rotr17&. (laot117.' a Artbas' • 
astra C,.pter XVI} 

This j?o1nt w11l be f'urtber elaborated 'l¥hl1e 

explain11l8 tibe 'telW la.n~. S- .dba'" 

Arttae'i.tre. Chapt.er XVII. 

Ibid, Chapter XVIII. 

Caste system p1&7e4 an 1.pert&nt part 1n &aut!l,.' • • 
work al •• aa it dtd 1n 'be DbalWlsUtra. and t~ 

Dbar.a,a.tras. Pun1aa.ea"t a1 •• 11&8 to vary aeoor-

dinG to the Chst. er an ettender and the efiend.d. 

Tbt. -8 true net eru,. .t or1.111A1 1.w but a18. 

o't 01.,.11 law. 

e!l()) Rank or statue was rightl), reSarded as • verI' 
~ 

1M~ortant factor In d.te~1n1D8 the det ... tory 

oharacter of expr ••• 1oM and act. and the 

punlalwent.a t.herefor. Tl,la 1s a1ao true of' the 

molern )rinoipl •• of dera .. tlon. Rates o~ fines 

al.. were t. Tar.,. aec ord1ng t. t.. r~ .t 'tbe 

parties and the graY1t~ .f the ott.noaa. (Chapter 
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sni tbat J?hyslo1~n8 8ta11 be S'111ty .t negllgenoe and. 

oRr.l ••• n ••• "hen the pattents die or the dis ..... 

aggravate by their IMatake er iSRorano •• T. prevent the 

_rohanta tr .. pr&ot1a1ns deoeption. tbe weigb'- and 
(&6) 

... suree ablll be exa_1ned and aor1t1nla.d. ~. 1. ala • 

.ore preventive than punit1ve or .tberwlse. In Chapter 

III, there i8 a d1aoussion abGut tbe different kinds ~~ 

nati.nal Gala.itiea enI7 rather tban any topiO .t law 

exoe,t that in ()&se. where petgle are beina Arr1ed --7 
(66) 

by floods. persQns neglect1na resBue with the .xo.~tlan .t 

thSS8 wbo bav. D. bat. aball be f1ned la ~D&a. Tbese 
(5') • 

.,3,8ur •• al •• are Mr. ad.inlet_ttv. tlan JudiCial. The 

nat10nal cala.1't1es .1Sht &f.Pear in the shi..ll8 of fire, 
(ri8 

t.~d., peatilenoea, fa.inaa, rata, anake., tigers. and 

ctemona--.. t. cttaturb the ... peao. and traaqail1ty .~ 'the 

societ7_ Ctagters IV t. VI deal with 8u.,presa1on of too 

.. "iaked living by ~oUl .ans, deteoti()ft .t' yeuths .-r 
orl.tnal tendeno7 b7 a.oetiG .pl ••• and tbe arreat o~ 

-
(&1) -Artbas' Astra, C bapter XIX, 

(52) Here1n"tbe dlstlnotion betTte,,)ll .oral dut, and legal 

duty see. to baYe been obliterated. Thia 1a an 

1natanoe of over~lega11_tlon (aa t. be :reund In 

llanu and taJn.YalJq& al •• ) exoept in oas. o~ 

oalaaitt •• er dlsturbanoe. when special ordinance;) 

.1gh't be passed a8 eliertSenel lleaaurea. 

(~3) Thre. Co .. lss1onera or Ministere aball deal wl$b 

measuree t. suppress dls'urb&n~e. t. peaae. They 

will aat .are as adadnlatratiY. tban a. Jud1~ial 

.at .f~l().r •• 

(54) The list o~ artisan. 1. 81a911 enumeratl.e rather 

than exhaustIve. Taking advantage of th.ir 

ooou~tlons. the artisans oeu1d not be .11c-wai to 

practt8e traud or an7 other offenoe. 

huttlya' A Arth&s,astra. Book IV, Olapter II • 
• 

(56) In this oas. the duty oan be hardly regardeJ. as 
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ort.inals on .... 8aaplo1ftft ~r In the .er,y aat et ~.~itt. 

jll8 ~b. 01'1 .... Tbese ar. tbe d1fferent duties whiah tave 

been asoribed b7 laatl1ya t. the Colleator General. or t~ 
• 

Prade,)& wbe 1e au a~.1n1stratl.e offioer wltbou~ anr 
Judiclal ~unotlon at all. In the verae at the end of 

C i».pter IV, butU,. ret.ra t. 13 kinds .t or1111nala wbe 
• 

88cJre"1,. a t"--* t. 11 y. by toal. _ana and tbereb7 destro7 

the peaoe of the oountry. These d1sturltlD8 ele_nts shall 

be .1"ber 'banisbed or o_pell.d t ... , adeq_t. aeourlt, 
o 

or oe.penaatlon. The Celleoter General aball '.917 aple., 

1ft tbe guis • • t .. oetloa. bards, .. trol~ra, prepbeta .to. 

wbe by yarleua tra~ atall tind $Uti tbe dif:rerent o1llprlta 

s1ISb .. talse Witnesses, Mnu:t'*,ilturer at o.unterfei't Golna 

f)to.~ • Aooorcl1116 t. tbe yer •• at t_ end of CDapt.r V, 

the Colleotor General aball exih1blt in ,t)ubl.11) tile arrested 

arill1_1a and thUs preolalll the • .:liHt.DII. et tbt k1ng an:! 

tbe Dey.,. .... tailing yisl1&n4e at the king' •• tf1oera 

allODg the peOPle. The Co_iaslaner al •• with Qi. ret1nue "f 
.... 

Oopas and Stban1D8 sball take adeq.te .... sures -rer lIZ 

a-resting external as well &8 S ..... xa Int.rnal thie •••• 

Cbapter VII 1_la with tbe examnat10n of" audd8ft or 

unnatural deatb. &auttl,. 81 ••• several bint. f~r 
• 

•• G.~1nlft8 tbe real cause o~ deatb or murder, but tbis 

oba~ter • does not o8fttaln any element ot 1 ... -- civil .r 

orimml. c.t tbe oentra17. to __ rda the end .t t:ae Cb&~ter. 

-Car;aiqa refer. t • .,.r1fa11l .. rae. aooordina to wblah 

d1reotl.na t.v. bea given for t.he dl.~e_l '3t the • d_d 

boq and the r'11g1()us r1te. that bay. t. b. performed on 

- - z « 

lesal UDles. s~(llal ordlnanoe. ar. p&ased on 

aQ~ount of t~ ~reval.no. of tbl ()ala~tle •• 

• 

(~7) Spot.l ad.tnt.trat1v. _urea hayt.- sot t. be 

promul~t.d in t1... ot natural or natleoal 

oala~tl.a •• tbat lawl.asness IdSbt be .ffeotiv~17 

abaoked. 

(se) In tl .. s of fa81ne, addltlenal revenue aoUld be 
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eoo.'tena lt~ -bee •• Ke orea"~.rl&l rite. er ebsequies 

i If fi ... 9 

.ardera U' 81ft.1Ma. ,.,ter VIII deal. wi". liM ditferent 

_th~d[ll "f t1"ial .,,1 1;.,,,,,u~ ~ ell0!"ins _eat .. slon. 

Terture coUld be ... ...,O::..tOOI. ('e only wbell 'ben .. stroDS 

and autt'10 1._ Sl'rJWl'- ., ."'hi~ i.en a84 reasenabl. belle:t 

tlat 'ba a_~ ... ~on baa aot_..i.17 o-..ttted tbe 

011_ in q_~t.tll1. Parsons obal'!ib8 Inno() •• _D. with theft 

sr any other 01'1 •• taL. be punt.bed •• a.lna ()...-ttted 

the __ en._. - .. 11 were te be aubJeot.d •• _If 01" 

ne t.r'ture at all. ill 1ibet .. ea ••• sroa .... mr.tleD o.uld 

be l"Mo"'. 'e ... _.,.. fer l:iao.,..eriD8 the ~rutl:l. 
(13) 

Tber. ".Uld ...... .,. ,~u.re ter 'be BNbmne 0.1 ••• 

Olapt;er 11 118&1& with tbe pe.l1al. ....... wh10b GoUld 

pre'eot peeple 1"1"_ -1118 .p~el1 at ,_ bands of the 

pUb11 •• erpnta _ tmur tbe 0.le1ll" .r tbelr _.herit7 and 

.ttto. apper'talnill8 to ,tbe dlf'f"erent de .. r\_n" .1" m. 

ada1lli.trattn. aa a _tter .~ f'aot .er)' atrinpll' ral~3 

were Jr~vlde4 ter 'be punl.~ .. , .t ta. _ Govern.n' • 

• erwaDta. en aooount o:~ their ver, offioe. were ftbJeoted 

te addl'lesl .... ltabl11t, t. be .ore oaretUl. and 

....... ttl oeraa1derat. in dealing wl'tb tbe peepl. at 

large. The r .... u ',er thia biab atanard ot honest)' and 

tntegrity ~n the parts of t .. GC!t. aerY_a'. ba •• b.en 

"er1 lU01dl7 gi".1! in tbe "era. at the end ot tbe ure.;ter. 

ThUs the royal oftloers and tbeir aab.rdi .. t •• ablU1d be 

t.sted first; au it i.i through tbe. tbat tbe orlunal. 

were t. be pmtlabed. It tbe)' were tbe.e-:!.V<l.J dlsboneat. 

n. tJlAle and h ... t work oeUld be expeoted (tf t,be. f()r the 
- (I .. ) 

berlef1t 0'£ the publte. CHapter X preYid. ter alt.ernatlve 

-----------------------------~----------.------

(59) 

exaoted fre. tbe rieL tar admdnlstr.tl •• gurp.aea; 

there ... noth1ng JudI~lal in it. 

T. ~e t rid of snak •• and de.nat but11),. al •• • 
pr .. ld •• ter t21~ peri'~~no. et oertain • rlt •• 

aftoordiD8 t. tbe Attarn V.de,. Thi. 'oJ &1 •• 
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t1L~. la lieu .r ~11atloB .~ 11~ •• be. apeo1al17 the 

Gnt. '.""'&l.t... .,r. gutlty et eft.mea, 8uoh ... 1elatlen 

.t aaored 1nst1twt1:dI or ~1ok-peok.tlns, tor the :t'eartb 

t1_, th.,. were t" be ..,u"~· t. ,,_til. Up t. tbe o...t8.1en 

..r t .. effe ••• ter .!... .. 'biN. tt., n ••• eeald be pal .. 

lnstat'.l rJf .. nation $t 1111be. Por, 'be ettem8'J f)'f t)'!~1't 

0", tbe band, f' .. " Il ••• er eara oeuld b. out .'Ift 

&oo-ordlns t. tbt gra.'t, 8t _be e:r-'311J,. ~:.lt & ]5rJ~l'l ~II 

'H"U1l1tt1'~ th8~ re~~::,ll1,;5, t:uti,1.& {,31*.:;" •• : G8C.., De., 

gelt! oetna, ~eo1oUS stones, eta. were 1..0 be belle:LJed or 

to pay t!le ·hlgt.eat a_roe_pt. "1lI' .,ers on Sel11Jlt, hUU.a 

n.ah .. t. be. 3 I oade_4 'to dea-.. la ~be ',G) _ 
--l\'1dillS "1'.. as sa. end o'f tba Gbli.pter. C.raQa • 
..... a Yerr oo~ebens1ve ~rOY1.1GD ter lDtllo'1as 

d,lffereDt klDda of' p.lataenta takina • lD .... oODa1deratlen 

all tbe rele"ant :taota and. c 1rcumsta.nces ot tae oi:l.se 

1aoludlD.g t_ • .,la1 status, tbe &nteoedeD1i&. " .. 3mi,. 
tbe ecoaaloD. and the t1_ and place .r tbe .ft.DOe. 

Chapter XI deal. with oertain offenoes wbioh must 

be .?lm1shed nth death wltb er wIthout torture. In 'too 

OGDOludill8 ....re. of tb1. ohapter, &autilya reters to tbe • 
"iews ert the 8&ge. who baye pr .. 1&'s' ~¥r 0 • .,1\&1 pUDlat.ent; 

but at the ..... ti_ 1t has been a 1!8;l ... ",1. t .... 0 ter$ure 

abeuld be reso~.d t. wbea tbere ... ne oraelt, 1.,.:eJ. •• d 
. ( .. ) 

1- the .ttenoe In questi ... Sll1Ple death will ba auff: Q 1 •• t 

~.r .~teDGe. wlthout a~ oruelty. Tba different .,t~3d8 
( 6'7) 

.~ inl1!~t1D6 o&gl\al PULi6~3~t3 Hare b7 h&ns1ng. bf 
(~8) {59) {'10) (~ 

burning, b7 t"~~"i n.3, 'by • h •• t 1.1~. "'all' oJ 4 f'lr1D6 wl th 

WI.' .- • 

oerreber-ted b7 't_ nra •• t tbe end of CLagter 

III of" Book IV. 

(60) 'i'he d.eteotion of secret cr1.1_1 •• eUld tmdoUbtedl, 

laaplre oe:tld.eDOe 1n tbe ~opl •• 

(11) III tbeae are ad.lnl.tratl .. or polioe offioers who 

I:I.re oonoern~.l onl)' with tbe deteotion and arrest of 
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tt. __ ptmlsbment of the highest amercement COUld be 

1r::,.?osed aooordlng 1.0 tha grav1ty o-r t;be of1'ence ... Different 

.. tboda or oapital pun18~nta were provided rer di~f.rent 

kinds o~ ~ murder. Cba.,Pter XII de&lS wi th sex~l 

.rrenoes In gener&l w.nd. such offences lI.!alnst ll1Q1i.ture 
( 73) 

girls in ~rtIOUlar. The orl_ oon.oernlD8 .e._1 .Uenoe. 

eusht ~. laYe beell eliao\llsed &loDS with the oth4Jt, _-1 

\)'pe8 or crimes allab a.s robbel'J, .... Ul' .to. and .... 

_tt.r e-r fao' •• rasa 0" be ".ipla4 •• t,!I18 t,.pl" 

•• nettreat.4 1. Book Ill. tlhe senera.l ~ovls1on3 o-r 
Chapter XII, are th&'C. no -.n .bIroll bl.ve .e._l 1At,eroourae 

.ltll a ._. a~1aat ber. Will, tlat W~. a1 •• 71elcllDg 

'be •• l ..... rw tile .ft.DOe are t. b. ~un18beli iIond li;i,stly 

tbat all ab.,tora in .uob 'df'a cUe ... are te be ~".m.isbed 

eq1all,J' witb ' .. priDOlpa1 .tr.ad .... ft." .. zoe al,a. at, 

,be ... 't_ ._ • pea lal. i1rov1s ion in c .. ses c: "her. 
, 

a -.n .t tbe _. aast. aot(Ld b. crlldal17 1Bt1_t.e w1'b 

a _ld_ wbe ~,..." _mrr1efi 'lor 1i1lre. ~ af"er tbe 
(?4) 

.ttal~ .~ ber pub.l"t7. It YJIiI,S not .. n o:rt_e ..... n 1n 
___________ . _______________ ._r ____ ~_W~~~_-------_ .. ___________ --__ _ 

_ or1mal& rattler tb8.D .itb their .,_l&t.anta. 

(Ia) Tbi. als. r.~ers to the ~re-Jud1oi.l a~s. et 

enqa1l"7 rather than &l\V ., • aotlal .tag. et 

Jud10tal &~l.iatratl ... 

(Ia) ... 't .... r ,be _'tare et ,be ort_ ....... Br&1:a1A ooUld not 

be torturel. He WlIoS te be .... t. trbe miles or _ 

bani a bed b)' tbe k1a8 .n-.. bl. tao. bIi.a beeR bJ'anded 

.... t. _" a -.r. 1Jl41ea'1II& hi. ortM. 

( •• , 1'b1& cU .. pter deals with some to~1cs 01: .rim .. l 1.&. 

taolud1ng then adUltel'7 ud •• ber e~.bO •• witb 

tbetr oorre&pea~t:D8 pa'.~.~. 

(10) Tbi ••• rae ylrt-1U •• 7 _w;r lae8 'he oo~l tIona 

nacessar7 fer approgrtaM P'm1abment tor tbe 

o:f"feno ••• ( Clapt.r X ). 

(1&) When en. .aD kill. &Detbar .. n 1. a quarrel be shall 
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-Iss-

O&s • • t a _a ~ lilfferent oaste when too aai.ien tad n. 

J ... ll.rJ' en bar .,eraol}.. Again. a .. "&GuiDa ., __ Ii 

free ene •• t'or •• 'tn •• da, .to •• oald enJoy a.r 1f1'&.h t.r 
(7!J) 

o.naen1i It agreed upen. Tbe last a~~ter of Boo~ IV 

d .. le w1'. dl~erent kinds o~ ~la~' t.r 91ela'1D8 

J-'loet ft.. 'em J-"loe .... be .. un'" til • O~bana1v. 
(ft~ (ft) 

•• na. 111O.1adl118 • va~dh&r_ • trelOpa ... aul..., •• 

•• "u1'. wlt.teran ..... _t1 .. te be .-14 't. 'be 

_rolada _ ' .. ataa',. ettl0.ra er 'l'UlAgera P ,,"e. 

wben aD,F .rota.dl .. 1. stolen from tbl _roan" 1n _ 

eourae e't ""11" JftI"De~ •• 'La aJar-l .. J"MUlt.lq tr .. 

dlN'erell't kina. .t a..d &111_1. ana lastl.)' 8 ome S ctrt 

o~ ~"M •• t.. be pert..-"" "b7 tbe klIltS 1,0 get rid .t ,be 

.ta reaUl. '1 .. tr .. , t._ I In "\lilt. 1~1 \1_ ~ 

paa.labMnt apeotallJ' _ , .. 1Jlneo.at. Aooord1Il& to thiS 

~rov181on. t.be k_ 1a t.. dedloa'te 801M IDOne~- t. t.. Qed 
(7.) 

Varu. bJ '-hrtJlrin& "' __ • iUe t.be _'kr.: 
• r_ ..: 

•• g1' 1I.t • _- Jiio .... - r I 

be P1S t. 1I28"-8Mrle.. dea'''' 
(6") Thia -'8 the pai ..... ' t.r a _n .be oa.ed 

YleleDt. dea'ib 'e an_~ .... ~~ 

(Ia) .. eftaDle ap1U.t 'be &1n6 all4. his k1D8d.oQl WIiIoS to 

'be .,tmIabe<l bJ ltarll1l18 fro. bead. to foot. & 

BrabmD. al .... t. be dr_d ter • .,11 .rteao'" 

t ... be· , .... 14 ad ••• 1' 0&&>1'-1 pm1.~' 1a ca •• 

of effenoes •• 1nst tbe k1D8. 

(851) a-_111d" $be ~18b18ent ror p81.enU. aDI1 

... der o_l\t." bJ' ..... 

(?() ADJ' _11 .tt.r tbaa a .e).ll1er at_11Jl8 arIIet.1r8 ~ 

.. ap_ .. t. be g1lnisbld wIth st.oot1Jl8_ 

(,1) ' __ n' 'lIUl"derlng her hus~anJ "8 ,. be tora .N 

by'" ball •• 
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It ..... . It .... alreadJ beeD ... n tblot 

It a 'tbett OMQ.d •• t be u'eo'ted er "be atele. propert, 

oOUld •• t be reCloy.red, tbe kine ... 8 to oom~ensate 'be 
- (~) . 

"sr1 ••• d persoD. .lA .t hi. 'tre&8U171 ._t,1 •• t_ .illasera 

.ad .-.e'1... ,~ .rf1'era aono.mad ... were ~o make se.d 
t q.. "-

tbe 1 .... i'h18 _s t.rl ru"", enJo1ned •• , • elllJ' b:r &aatU,a 
• 

but al •• ' .... er 1_ ~ .''''r wrlwra e'L the Dta~.Utras 
.• (a1) 

aJld tt. Db4r.s9 &stra8. TbUs ~ut&_ pr ... lcl .. ttat it t.be 

stolen ~r.pert, 1. De" reo ... ~ tbe kina •• 11 " .. pena&'te 

tbe 1_ tr .. ,be '~.Ul7. -..a. all. _p ,la, $t. k1ng 

must restore the stoleD ~.gert7 .... HOMered and must 
(sa) 

o ompenaate .h .... t;. reG"ered. Mo.r'~ ,. J'AJiatal.,a • 
. n __ * 

liII& W - 5 _.. __ - - .. 
«'2) 1.ex tall_i_ al.. .. gr ... lded. fer wbaa .. ... •• 

'-sue Of' banda were e. eft ter ..... _ hi. !a'''r, 
"' 

.r • ., .tbar aU.?erlor or .... tas 1aJUJ7 ,. &Il.~ber(. 

(73) If' .. 1IIdl" defl1 ••• Ilrlbet.re _r .'ur1'7, 
bi. tande sball be oat .rt aa4 be .tall be tlne<1 f'our 

bunired. pi.naa • 
• 

".)" 'fh1. prwle1a .f' 1& ••• _ ,. be t. •• d _ 'm 
prlao1plea .r _rlJ aJ'riap Wldoll .. _eurased b7 

.n .ana and 'be .p~1h 0'1 wb10b .. diaoouraged 

in all acaoe1 .. ble -,... 

end .~ , .. ob&~er. 

(.,1) Te eaos. -!II' one of 'be di:f'f'erfJllt ca.'_ , • .-.rl&ke 

groblb1t.~ ~ood WQS regard.~ .. an .~.DO. pQD1abable 

.1~b 'fille. 

(,,, AtJ7 h.s.l1J' bare re_Ul.'U&g fr .. 'be .111..., .... ft. 

be regarde d as e rime o'f assaUl5. 

(18) The y111&8.ra were .. ld liable •• "o __ M ter 'be 
1... .-r the .ralallta. Tb1. cteul.d be cno.1 •• d eDl.7 

when 'tt. admin1atra:C,10Jl •• e1'tlo1ell'" and the ordiIl»ry 

rUJl of' _n •• .triotl, beMat. 

Dhaka University Institutional Repository



,1 

stolen pr..-r', CIa""" be traoe~ the king' 8 ctf'1 ... aad 

'be YUla88N ._ .... <1 are'. bl •• and tbe latter are 

t. o .. peaaate ~er 'be .-no .. er.1i stolon, ~O.,ert7. ~lmost 
(13) ) 

similar 1. 'be ..... t.ic .1., 'b7 NanJa alee actoerd1ll8 

, .... T'b ..... r , ... r ... ~ fit 'be th1.t S.. ,_ 
lJ1babltaa&a ..... _" fd that pl.aCe must .. i.e good t be 

10 •• ..t ••• _. _11 _',l'st) tat t_ :tf).'.ar" SA "' 

fit _ .. , p1aoe .... t .. .,....! prwt.l_ lui" •• , .tat 'ben 
_ aM f4 freq .. t .......... 11'1 tbat ~s. It "oUlI1 

not t .... ' ,,,... .,...11»1. ~_- the kina 'to eOIl1~_" •• ...,. 

taJ1lN4 pen-. fbeft. _n tw aad tar be1;_ Ilurtas the 
1 I 

'1_ et &aatU,. .. 4 tor a oons1Jen.ble ~rlol1 &:fSer b1 .. • 
th1e w1l1 ...... r.brate~ alAe b¥ -eaa'''- ... &1 ... hi • 

• !! ...... ~ ,be _.41'1 ... ., 'be ... ~ ... filllafl-ft 1a • 

." ftI7 rare ___ DlSe. 1be 8111&l1101t)' o't tbelr 1&" •• " 

.. belr _."l'ot. is groved by the 1M. tta. tbe, .. lei. s. 
,. 1... th.,. taft! ft., 1 •• 1'" abeU& _edaN .1' de~l" •• r 
4. tbe, reqaire et'ber aeals ()r W'1tnessea, but fl5U t,t.lr 

, ' 
'I 

_,Peel" and c_n:r1de itl eaoh otber.Tbelr .... aJld. 

pre"*,,,. , .. ~ suua~l.J' 1_.. ....1'11.. 'IbeM t.b1_ 
1a41 .. ~ 'tid the, pMa_ ...... reber sena.-. dinell 

;',' (at) 
'l'a1&ll8 al •• _u a11111&r observat1C1_. ·Wl"b ........ ,. 

,be erdlD&!"J' po.pl.e, al'bdi!It tbe, are ra.'tUNll, 118"-" 

mildred. 'be~ .N aprt_ aad hono~ble. In raonel' aMtten 

(eo) 

(eU 
(ea) 

(sa) 

(a4) 

,SI, • 

• ----------------
4eYelop._ ~ ~rl_. and ~1sbllent81n H1nlu :..aw. 

(Se. aat. •• Ot:ap~.r 11 &ad If). 

z •• -4". 
11. a?a. 
UY. ].a.l'. a'. 
Tb1. gr .. t O~ .. a • ..ak .1.1'.4 India and extensively 

tra •• ll.a la ~t. nb ".ntu17 I.D. 

Dhaka University Institutional Repository



-1.1. 

t bQ' are without ol'an .. 4 ill a4ldalat4rbg J-'10. the)" 

are Clons1derate. Tt., dread tbe 'BItrlbU'ion of .. notner 

stak .r exlde._ .ad ••• 11&h~ fit CbS .. ~ t,b1 • 

•• rld. !be)' aN ._ df.irtM .r treaeber,_ ill 'balr 

oenjUIJt ani are f'&ltl,fUl to tbelr _'be aa. premi •••• III 

tbe1t- rUles fit O"era .... '_zoe 1a ~r&abl.. tl.eotltud •• 

• blC)~ 1. tbelr 1»~.leur '_re 1 ... b stal\.- aDd 

.... 'DeU·. 
EautU¥a &lao .u elaber&h i!l"wla1on resar-11ng the 

• (81) 
•• d." aad .!arae~r III ,_ J~ •• ,., 'ba7 atgh' 

read1l7 lMptre ,be ee:tld.., • .r 'be l1tlp-.s. thus 1:t 

.Juctse.~ brRb .... w .-jutl,. drl ..... Gut or aU.DO .. 

... ., .. 11t,1sa.~ lJl Ia1a Clear1- be _taU r1r8' ., all be 

pat .... d wtt,k ,_ tint _ .-ro_nt. It iMt .ie .... aaes or 

& bus sa • .,. _ .., t-. 'lie ~1IJllat.8l1t s)MU. be cletlbl.ed. 

&sa .. it 't. Ja4p ..... aN .... e .. 15 ,. be .. k.4 

... __ tat OM be at_U baa .... 4. er $ EL at teao bes or 

reml_. be wU1 be ~1abed W1~b~tba 1iI1~. _, 

... ro ..... If' • ,~u_ d ... 11-' _'laiN 1a&. -.a .. ear, 

.1ro __ .. no .... nqalr.A .. tnt. -..0 .... 17 01Nu.~noe8. 

_leu tmnecesBa!7 MJ.a, 1a l1aobarslng his dut;)". ~ost;OIl8 • 

.... W1'~ .pt"" .. _ ;. ... 1_ ... l'-a. 'be oear'S bJ' 

t,1'1a6 'be. 1f1'b ula, .. efta. er 0. ... t. ..... o1e 

.'atelDllIl\. ti .. t f.d ,. ~ .... ~t.~._., O'l • csas_, bltl.,a 

wltnesa. Siys... 't .. 01_. er rea .... 0 .... alr.Q 

""1 •• e .. _l~ be _la11 be ~labl4 wl"l1 t.m hlgbMt 
- -

_ro._~. If' be re~t8 ta. ~ ... _ .tall both be 

pu1t.1st.d W1tb 4eabl. ,_ -ben tu. -' <11 ...... "- .... 

• Ja4p or a •• ' •• t..,-~ .. _ .1IIlJ-' tiM sa ,eld .be 

ahall ... tt.cl .t'lier 4eable ~bI ..... t, III 'be :fille el' 

.1_ '1_ u.t .. moUD' ~ 1JIpeel'1 __ blob 18 e1t.bar .. re 

-
• • Iii • • • -
(80) 
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• I 

Md alr"d7 bien 0 eDB1 uded by the lepl effer and 

&~a.~JIOe. after'd.oree ... a 3udatt.a ba4 ao1a-l17 

••• 8re4 a ... per't'1a er tbe gardea w1tb oet_. tba 

priMe rellnquished tbe r.-in1ng lallll w1'be~ t1Ir1;Mr ... 
oel_. Tbese at ... 1Ildl_t. tba' ••••• 1ap .. d prlJMi .. 

_re eq_ll~ .obJ.tSt ,. t be law .t tbe real •• 

-rbe ".art. 1a allOl •• t India .. re bald 1. great 

•• t ... and Juda •• 1MIUi.ag tbe 'hiet J .. tl .... re b1gbJ.y 

pa.lc1 king'. ~ioe". AooGr:i1ll6 t. &&-117a 'be aal.a17 .r 
• (S6, 

• t .. Chier Ju8tio. ... rer'ty elgbt, tbouaall4 pt... ger , 
ana ... ~ Oblet Juatl0 ..... 8al.ted b7 t_ put ... - (8', 
Judges wbe Were net •• biShl7 aalc1. the •• art bIlua. .. 

resardecl ... _rell plaO ... 41 all t,l"1&la _n te be belcl 

epellly wileN all _lIber • • t t, ... Publio eRlfl bt.ft ao" •••• 

It ... .pea l11CJ&l17 ellJel_11 'bat, .. trial .beUl~ be balc1 

prl_te17_ 

-(86) 

(8', 

J I azg]ZE • -
• ~_.. aU.er oela. 

• 
aaab pw._ JUdSe ... paid eal7 .... lar, ef' ell!" ~ 

tbe.dd .. ~a per _ .. .. 

--. . ----. . . 
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C B, P +mi I Vl, 

.. ~ 
1. 11M tl4laj.~~---. Ili.,aua5,l'g. I llana 
and yiJiiaftl'kja are UIlc!eubtedly tbe tw. _, em ... t 
Juriats .~ aJJ01_t India. Kaob of the. otlDtrlbut.ed 1. 

hia ... -'7 t. tbe d"el • ..,_llt o~ Hulda lAw b,J el,aberat1 .. , 

a,at •• t1 ... tt •• aad eluoll1ati'." .1&7&8_1 ...... ~recl &ad 

oeatr .. :ted the aobi .... t. af .nu &ad JIll, • JiJ.ft1kya 

1Jl a •• terl,. _,. 1a hi. Tasere x.. Leotur ... ~ ... w1 tb the 

t.eneat laa1sb* et a true hi.torl .... But It 1. d1tfio~t 

te aare. witb 111. 1 •• _ ..r tbe e-as.ratlena. Ofte et his _1. aent.ntiona 1. tbat "be .rig1n et the p .. iti •• er 
.-

.anio1pal B1nd. l.a- _~ be aeugbli 1a tbe ~I.a·it.stra - -&ad. ut 1. tbe Dlar .. utru aa4 t_ t.be mar __ "'N. aad 

-the art .. ' astra. .ye1opel1 1. twe different ab&nnela. 

fbi. te ... tetbMl. oaa __ tarn,J be aupp.r'e4. Aa • 

• ".r .~ faet, "lie .... 1 .... -" ... ~el .. l' b.e80g .... ua. - -'be _rll •• t belns. 'be D .. ~utr ... fa. antaa' "'1"1 ef 

hutl1ya ... writ' .... fter tbe mar.aatra. AIlcl .aIl7 . . 

tepio. ud .e"1 ... were berr_cl b7 tbe .. uther et tbe 

Arttaae •• tra :rr. 'be Dbaraa'hra llMrature. Wben .au 

and Y&JDaftlk,. ... after ~b. llIIar.aUtra. aBel tbe ~ba.a' 

&attra e't batll~ tt.,. _re .. 1 •• eq .. ll, .ubJect to the • 
lld'l.uenae Qt the toregolDS th1uere alll! tbetr literature. 

an« wben _ pr., .. d * attll ta~blr " tilld tbat ';rada 

aad BrltasJatl .. 1.a. wbe bel.R6.~ te ~be 1.8t epeob .t t1» 

Dbar •• ·astra literature were 1nf'luenoed by the preYle .. 

wr1'.n &11ke. a..d 'be oontentt •• et 3 .. ,.. ... 1 been true 

" -resard1as tbe •• 1_1 •• n ••• ot emar_~ .. aJld Vp. ... tara 

~ ... ~ben ... u.ad Y&JDav&lQa •• ald net hay. deal.t w1th 

the _tten ttat _re •• t .triotl, legal. Aa tbe J)lJM,r .. • 

-Utra. oeataina 18sal _tter eal.J' .... traotlen et their 
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- -cannot bft any doubt t.bat both D M&!1U .ad YaJnavalkya 

drew :f'r:)1D the ::HE.rrwsatr&.s 8S well as the Art;'1as' ~stru-
-

thoueh-the lattj?~cUl1.Y' ;l~u~t with th~ secu.:ur Sc.iEH:.ca of 

~olitics. It is <fl,ed.r "that Manu too~ "the ei$.iY~Gan t;od-ics 

of Law from t1H.'t Arthbs';strt4 ~1! K&.Ut11J("'. 3ubJeot ~. tM 
• 

" 
goes E. sr9Ut WHy in rniJ,. i tto. t lug bogcdnst the the:Jl'".l of" 

JSjuswdl reg ... r·:ling the excli,iS1veness o:f -:J4.1.rru t lm1S l111ri 

'TJ:/HViJ.$"!'i.;.t 1 .... ,. It Ia. alrea..:q been not1eetl lanu .. nd 

- '" Y.Jnavalkya were 1~nsely 1n:rJ..uenccd by the t'oregoing 

authors; nevertbeless they C otUd very well af:f'~rci 'CO •. eve 

foll0>1e1 their O\'iU dip-ninE in thelevelo,:'ment of t):le ,;,I1nJu 

- .., aw. Y.jll.i;.vblkya. W&8 no doUbt more systelJb.tlc ilLn:i o 01:£ 1se 

worKs of the 1r ,i,)re leo ess ors 3nJ. werE: ill a be:bt er JOB it i SIl ... 
ICI 

t. avoid. t h~ll3B \':ll~_C a lTe::-e ll~t th'l 1 ikll!C G:I t b-. ':';::)0 i~i..¥ 

a~i"ti.l.i,(; 1rl(; in t:.i:":"'":;,"'"lJ.~ (!~,~( ~ 1 Ul:.a. 1-,,,, ,. t :·.I.US 1_9 t '_ll:.·~ kl 

In Un rest of bis w:)rk,,,,be ,-Lid not ~iea-itL.te 1;:) Ji,s.C11SS 
+ r 

things alml)st in tHE:: Sl:we i'L:..S Ilion as i ~ vr~s .1,)11e by tIle . 

iro!,)lOY'OU{"l1t b~ l~"il-.:hlJ::; .... n.f' E'i{.;j!f' 11.Lrlbe t)t' ~li5 sU"LJf"Go!.; 

•• ,t t e7 lIlt. At :Tf=.,. ''''~ So , .. .li:l.fi. ~-1-1 T':r7:'f.3' c i ti &. Ir ).!.1s 

c}:6,~tfllT ~l \y"'v~lZI~, 1; .;i",vt;.lk,}b (j,eala with t_ 1.&. 1a 

Ita ft.r1oWl .ageota. Ie .... &ad. YaJDa .. lll,a aa_ af"5er 

_.,. Jurista. _'urally tbey __ , baye been 1a1'lueaoed bJ' 

-III' et tbe. o&J18ote.17 or tmo_csl.ual,. 'r.be .u~1i&l1d1Jlg 

CJallb" 0: •• u .. aad YAJDa.alQa 1. tmd.Ub'"clf beaoe 

eftll wben tbe, • "H •• ' .. r_d 'fro. otbara. tbe berrew.d 

prlnolg1 .. aDel _tleas .. re st .... bl' t_1r nil ,ent.. tba 
I (1 

appearanoe of erig1nallt7" regar~ treat ... t. 

Ia beth .... u .ad Ya Jliavaliya. there are ins t&noes of 
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wer-legall •• tl ... tbere are lMtaJloe. e'L _der

l.sali_ti •• 1. the Dtar .. itr... Tbus aaClerl1b8 ,. 

tbl Dta~Utr.. ._'tl_ .... ef'f'ello •••• hiob aooerdll1g 

t.e _dera oaoeptloa d orll11aal Jurl.pruJ. •• oe were t. be 

p_l.t:.d bT 't:. alag er,~ .tAte .. re pUll18t.d 81~17 

b7 tbe perter.aM et i'N,alolt'ta, a"oer41118 t ..... u it 

• Brahllla •• rt .. et taylktl_ 1. abradb 1 ••• t. 1Ja.lted 

bJ' a "lsbbeur. tl» Mlgbb.ar .tall be tiaed.. Sll111arl" 

ao"erd1J18 t. both a .... d ra __ aa,. .. •• M.,.ble .f 

balplas .. .. 1. dl.tr .... lall be t1 .. d it AI d... ..t 
s. t. h1a belg. "e'bier l.p~ .aM.'i. fit Ja,..awal 

1. that .. tbe c.a .r ...... wrl"'ka durlas the rUle .-r 
Brabld. IU.aga ••• tbe ISI-MS ... ere _1M ,_ led d 

1J.....c.(-
•• eryth1aa but ~1.p"1'1_ .. ..." .en ... el do ... durlas 

,he '1;1_ et ti'.-l.k,Ja .he ... teca t. M4eraM __ .~ tbe 
.0rut1Q' 

.xtre •• 1... .t *.. BG •• • 1 •• t-.... et thi. 
(a) 

.beenati. Will ..... tbat 1" 1. aat, tull.J' oerr.b .... ted 

_ tbe wrlt.lnga .gee1&1~ .t ,a. sitra perlN aad tt. 

o.d .. • t tbe .ut.eque., perlea. Sa. l..,erta., 1'8&ture. 

~ d1ttere .. e bet ......... II YiJiaYal.Qa !:aye tAla be.n 
(I) 

breagbt eu' by :1&.. • · •• U .M_ •• all_ • BrabIIiA te 

-lTJ • S'Uu. ., ,Sirl (III. 13) willle ~Jia-Jq. 

ellPbatlCMtl17 .ta, •• l' ... hi. eplaioa '!:at tbi. 1. wrellS 

(1. Sg) I .... tiret d .. or1bea tbe graot1"e ..r .17"- &.d 

tbaa .......... rel' o_de_ 1t( IX, ~sa.,.) I wbile 

yaJia.,.la7A 4_ •• t o_de. l' ( I, ,a.ta) ..... - - - --e • .-rat.. 19 ",. ... tara 51& __ , • YaJMvalq. dM •• et, 

expre.sl, el1 ... 1"& te tbe. 1. _ plao. tbougb ~ .fl ••• 

Y7ayatara ....... d ad.~ a .. rae or at.oell ... e. O.I .. )ter 

1. hi •• eot1 __ YJa.&~ra ..... 1. 811 •• 1', abeat ,~ .. 

rlgbta wt labarlte.oe e't tbe Wi" •• ef' a .eal.... .. &ad 

~gty.s .nl, a "Sue11 .x~re.s.d erder et~oe .. loD wbile 

Yi'Jiia .. lka,. plaou 'be Wid •• , tbl bead .r all blira aDd 

.numerate. .e"eral ol •• sea ef .. 1ra 1& a regUlar erder. 

- _Ii ~. -
(1) Thi8 18 1a. seM. tr_ fd all tbe Smr1ti wr1tera. 

.he.eyer &Dythlas 1. Queted er berrewed trem ethera, 
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-I,.,· 
ana a_d ... gallbllas eutr18ht ( IX, 2a4-~') while 

YaJiiaY&lkya breugbS l' under .ta .. tJentrel and aade 1 t 

& souroe o~ .. rev.nue te "be k1llS (II, aoo-(3) _ There 

are several etbar -.ttera .hioh Ji"JiiaYalk,ya t.reats at 

IIlIOb greater lenst.b &n(J .ere .yat_.tl .. llJ' 'bell ..... 

... .rdeal.. -.ana .r pr.~ 1. tJ..... ("au a1 tasetber 

lporl88 4eo_-\&17 e.idenoe tbwSb be D ... 4eo_ate 

YIII, 11-52), rill.. at preisedUN t.a •• ar~( ..... re llanll 

¥Ill, 53 .. 56 w1\l1 ~Jnw,alky. II, a.11 and 16-21), tbl 

lieotrlM ot p ...... l_ •• d prearJrlptl. (yaJiiavala,.. II, 

2."'29' aJui ..... IX", 44-&4)· .AS-i. leaDa r1gbtl1 pe1a'te 
(4) _ ., 

MIt that ·Yajnavalkya' •• era 1 ..... 878te_tlrJ than tbat 

et Maa .. Bt d •• ldea tbe .erk l.t.~tbree .eot1ens ~ 

regulates all tO~1os tc their ~roper p .. lt1 .. and avo1da 

repetl1;1_. Be trea" et al .... , all .UlliJeots. ta.t we 

:riad 1. anu, but h18 tre",tlD8nt 18 always oeD-Oise anJ 

be _kes ye!7 great and sUOa€ssi"ul eft'or't •• , br.vit.y. 

The resUlt 1. tbat ter 2100 yeraea ~ .... 1W require. eD.l..7 

a 11ttl •• "1" a tbousana. Be often com;resses ~wo verses 

ef Manu tnt ••• e ••••••• ~h~ oerrcopondanoe et yaJDayalky.' • 

• erd8 Wi th ,,_ '-zt .t..... 1. 1& _t 0.... "17 IS 1 ... , 

.'. IIUOb •• , tba~ .lie cannot he~;.( :feeling that 'Yaj .... lk7. 

bad 'tbe .. nu SiDr1t1 before hi. an4 pur~ ... 17 ade .. 

a"' •• p" ,. abridge tbl ._-... , 1 ..... 1lp .... 1 ... et 

a.a-. With tbe •• S-.. ~l .bservat1G~reg&.i-J.ing"'n\l and 

~Ji&.alkJa 1." us di.ou.. .. oa et tbe s.r1~1. ta de~11 • 

, ' 

(3) 

• . -
eyen tbe sllSO*est 1ndioat1on will •• t be t.uad 

t!:at tbeee are oases ef bwrew1J18_ It .n.. beo_. 
-

grea'lJ' dim •• , ,. uoer'k.1a w. 1. ,... er1s1 ... 1 

, J.ut.ber et • ~rtloUl.ar 168Xt when we see lI.t.t it 1. 

1l-eelJ' ._4 b, .ere thlr.n one te xt wr! tv. 

1'be .bel. ..r atadu l.aw 1. buecl _ taw ~_oeptl_ fit 

.rpa-dtar. a.4 L'ra ..... dlar_. The Db&rasutras 

al •• baYe eztel1.d tbe ~Q81't1on of tt8 Brab81 .. , 

BellO. 1t C)&rmet be .. Iii that. It ..... au .h. ,. fer 
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-11B-

resardlJig tlw prnls1ena .~ law .. de by e.ah o'f them. 

2. 1ww.nu.,t lIanu devotes the 8th Chk.,ter .t hi. 
(5) 

Smr1t1 _iDly t. the treat.nt et 1 ••• oast8tillS o~ 
( I) 

18 t.9108. For the purpose of jecid1ng d1s~utes. ~he 

k1~ should enter "tit. OGurt house with learnec1 Brahm1u 

aad .x~rlenQed ",euno111era pre.enlag a yery d1anlt'1ed 
(7) (8) 

de.aaneur. The 18 t1tl •• e~ law sboUld be d1vlJed ~ccor~ 

d11lS t. tbe usagea and tbe 1nst1 tutes ef tbe aaored law_ 

Whell it ia not 9_s1ble tor the king himself' t. 

:1i~ln.tstet" j'ut10 • ........ p~r8enal.17. be abeUl.d &9ge1nt 

& learDed Brahmin. fer ~h&t pu~~ose but by n. -.ana .bould 

be apPoint a ~ S'udra. The :raul~ td .. UDJU.t deo181u 1. 

&Pport1~Ded t. the ettenJer. tbe .1~e8ses. tbg ~udg.s and 
(g) (10) 

the kl~. anu mukes Similar i)l"e.lal_ 11ke Clauta. ..nd 
. (11) 
Vas'l.tha regardlq t~ .,reteotl'" fd lthe 9r.~rtl e-r • ,. 
_iRor, et & barren wo..a aDd ot .. .-.Der of ~roperty who 

.bas d.isappeared. Prepert7 lest and. reQClv·~ed s.l:.all be 

kept 1& t.he auatel;y et tile k1age •• ~olal e:trloera; tbose 

~.n.1at.d .~ atealias suoh ~reperty shall be a1.in ~ 
( 12) 

ele~hants. Wbea & Brahmin £1nls & treasure-troy., be 

_y be entl tl.d te the wbel. e-r It, &. be 18 tba .... ter ef 

••• rlthlns. Tbe k1ag must restore the stolen Jro~er'y 
(14) 

when reoGYered and mus' oompeDSate when not reo .. eredJ 

.. 

(5) 

• - , £ . - ... -

-WeB &.1 •• true e1' tba oedes of NaraJia. and ilrl~.al&tl 

te • Yery lars. .xtent. 

m.tery ef Dba~a'i'8t1"& Ve~; 1 ••• 180. 

Ibid. P. 176. -AooorJ1ngU te 1IedJ:atlth1 adlll1n18trat1on of J~tloe 

1. ena et tbe elgbtteld dutle. et tbe Al-a. 

el) Thes. t.~10 •• ore er lea8 re ••• ble tbea. dlaoU8sed 
.... 

by !&ut11ya in Bo~ka III and IV of thia Arthas'as~ra 
• 

and tbe teregoing Dhar ... utraa. 
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,J 

be aball ala. a~a1.ter the law by t&&iag i_to 

o.ns1deration. the s~eo1al laws of the J:tl. ceuntrJ'. 

gUlld.s, f'aDlil1es, f'.r men "he t.lle" • ~rtl(nll.ar 

.ooupatl .. and abide by a partloUlar olass of' duty likely 
(lCS) 

t. be tied tegether by a si~il~r boJy ct rUles. fbe king 

_u & # 

(7) This wad deemed imperative ~erl.~s to ir£~ir. 

o.mlldenoe la the litigants. 

(8) Tteyare 1. 1' ... 9&Y-.~ et debts; 2. :neg_it and 

pl.edge., :s. Sale wltheut ewnerab1PI 4. Partenerah1p; 

•• 5.Resu~pt1on of gifts; 6. NC~-9&'''.\ •• f wages; 

"I.Agreement. I 8. R •• ots.to .t sale &ad purohaa. J 

9.Dlaput. bet ........ ra at oattl. aag .ery~tsj 

(i) 

( 10) 

( 11) 

(12) 

10. BeUll~ry d1s&)utes; 11. AsSiioul ts; ~. ~f&1tl&'1 .. ; 

13. Then; 14. Robbery alLd YlelaJlOe, 15. AdUlhl'J'1 

}I_ Dutle • • t busband and wlt., 17. PIiortltl .. &ad. 

labarltaaoe; 18. Gambllag aRd betting. 

A oom~ri8o. bet.e •• tbe enumeratlon of the 

the legal tep10a b, I&uttlya •• d laRa ... will p.l.t 
• 

eut oerta1. Imp.rt •• t pelata et almdlartty &nd 

d1~erenoe. Non8 of ~hese enu .. ratloB 18 exhaust1ve. 

Both o~ the. illOlude. S!2y tbiJl88 wb1CJh are •• t 

atr1CJt17 ~ ... red b7 tbe tepia. oen~eraed. lautilya 
• 

d .. 1s w1th rebbery. assaUlt and d.ef'anatla iJl B •• k 

III aad ~enoes ag ..... 1nf1t ,be •• x 1. B •• k IV. while 

.. au deala with all tbe _u tepica .-r or1. 

tegetbllr. HI al •• aada a .. II1soellaneous rules 

which .Ieal w1th ••• reald-r7 t.p1Ga •• t ~ ... r.d 

b7 ,be _iJl I1tpioa. Tben aDd r.bberr are iliaouaa.d 

tegether b7 Jautl1ya and •• ~rat.17 bN Maau. 
• 

Gauta. XIII. II, Baudl!iya_ 1. Ii. 8. 

Z. 48. 

XVI. 8. 

A .peGt.l aanotlty ia .ttaahed t. soob pr • .,.rt7 and 

henee this drastio ~unish~nt ~.r .t .. 11ag it has 

been ~rQv1dej for. 
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, , 

-1'PO-

and M. .:r:rl ".ra a beuld .el tblr ellO -111"&6- 11 tip ... 1 .. 

... buab 1" apl ...... o ..... ry adJGurnments also should 
(1.) 

be allowed. Tbe tl!1g sboUld. aoncentrate hi. 1I1.~ t.. the 

adJudl •• tl_ e't • oaa. 1 •• 11 lq .. peats ra_llber1Jlg tbat. 

·Jaatl~ betag yiel&t8d d •• tr.ye, Just10e being ¥reserve~ 
( 1." 

prese~.· - •• a deale Wi tb debt aIl4 1 .. reali_tot_ 1. 

Igrea' l.lI8t.b aa4 gr"l dee • leas r.ge ter 'be oradl ter ter 
(18) 

_ real1.1-s his debts bJ &1)3 _ana. In tbie oumeo"'l .. 

tbl _o ... t" &ad s_duat .t wi'ne •••• al •• taft beeIl 

41 ........ P.epl. et all ....... lao1udl-S •• maD .. y be a 
(11) 

o.eIIpe ... t wttaeas ••• peol&l17 in orlm1ru..l 0&8 ••• lie 

•• ..al.tu • qat"" tl~·:."f ~rl_1~. resucllJ18 tbe oeDf'l1a:t 

e~ wl\_s.s. Qa • o..n.ttrt .r tbl w1tuases. tbe killS 

.r 'be Juqe. abal1 aooept aa tr .. , tbe •• ld.8Oe .:r till 

"Jortt~, 1~ tba o.atll.'lag witnesses are .~ual in n~erJ 

the' .t tbN. 41."1ag1l1.bed b, ge.d q_ll'le. and •• a 

41ff.re.,. 'bet .... tbl eq-ll,J' dlatlagRlabed aad 

.r1".r1.us witne ••••• tba' et ,be bea' •• eif tbe --
(ae)· (21 

tw10.t:».ra. bide.,. aball al-7. be dlreot. Din.H.t 

~~-----------.--------... ------~--~---------------~---.---
(13) BrabmM .. re t,r6.t., wltb ttbe bigt.a' rMpeot aad 

n __ .. ~oa.l_ tba, "1"8 te be 8ft'WMd b7 

epee 1&1 legal pr •• 1.1... '1'hl. ... ylrt .. 117 tbe 

M •• tbreasheta tbe wbel •• .,1 .. t hiat.r)" .~ HlIldu 

La .. 

(14) Tb1a l-.a1 ••• higb ..... at re.p ... lbl11'7 aad duty 

l.peaed .n tbe Ill ... 

(15) I' bd1~te .... , "be 1- .bIal~ be treated _re 

.. gen_l ttaa .. 1 .. &1. 

( II) 

( 17) 

( IS) 

ct. Kautl1ya' 8 
• -Art~s' astm, Beek III, a"pt.r I. 

..... VIII. 1&. tI. 

_ ... ~ pare .. 1_ •• ult .t 1 •• , arttul 

--S-.-', oust •• T1 preo .. dlag er tero •• 
" ( I') .... 4eaorlb .. dl:ttered OlU... .t iM .... M.t 

wlt ........ d 91""10. that _ ... aheUl.;i be 

wi'.aa.. ter we._ .all' •• d eao b olaaa .uat ta.e 
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(22) 
01 .... ~ wita •• ses ba •• se' t. be ~ltf.re.t17 .~r'-d; &ad 

he wbe Sl" •• fa1' •••• 1deM. 18 tlr.:ly bellAd by the rettera 
(23) 

.t varllJ'&. Tbe wle&ed o .... t; be.e"er be.d .... l11k .,. .. ,illS 

tbat .eb.d7 .... 'be •• Fa1 •••• ld.~ • .-17 ter gl.u. .bJeotz 

s~h ..... 1as tbe lit. at a _n a •••• o.~ punishment. by 
• pr.per .zpL ... t1 •• te Varuaa. I(&1\U baa .1 •• re:terr.d te 

• (24) 
_the •• d .rd ... la, but be ••• et de.orlbed tbell 1a d.tail. 

11k.-1;bB sab.eq, •• t SlIrltl wr1tera. HI ta. al •• added en. 
(a5) 

~ ~ et .. tb 1. giying ev1deaa. b, touob1Jlg tba heads 

.r Wlft8 &1\d ohtldre.ll l11P1711l8 tiler.by tbat , .. :ral.e 

ev1d.noe 1. tbee. 0& •••• eUl' result 1. the d.at~ er injury 

of the wi • .,. er the I!b11drea. Fer fal •••• id.ee •• d ether 

•••• 01"1._ & ... 11. a Brabdll •• oa.n eJll.7 H ba.l'llahed tr_ 

tbe k1ag~ .. uabDrt 1. b.~ a.d preper'Y. Ia ... rdlag 

paa18~ft~ the k1a8 abeUld fUll, take lat. oeDSlderatte •• 

the t1., plao., .,t1 •••• d etbler tact ••• d o1routmtanoe. 

e-r the ~a8.. ..au al •• ad9Matea tlffereat desr... ef 
~ 

plDl1.~Jdj. beail1l11ag fr •• 81_g1. AliMalti •• _ endina witb 

o.rp.ral ab&8~1ee~-'. The 1at.rmed~.t. punishments were 

• ., _ .en_ me _ ~ • • • 

wit.eases tr •• that al •••• lene; but a' the .... 

breath, be ~e.1i.s g ••• rall, that aD7 ~er8e. bavlag 

perile.l JuteWi.dge .'t a .-rt1oUlar aot MY gi •• 

ey1dem. 111 ttat NSpeot .pee i&lU ... failure .r 
a •• peteDt wlt ••• ses; but the .... 1d..oe at •• ~ •• 

inf"aa"a &Ilci tbe .sed .ust be aen8id.red wItb great 

Gaut1 •• (VIII •• "1). 

(~) Mall.u, VIII, 73. 

(21) Ib1:i. 7a. 

(22) ipaata.ba II. ai, i-W, aauta .... XlII. 1'. aaf 

va.-letha XVI. :sa-St; :aaad~__ I. 1~. 19·20 • •• 
V&r~ bY bee. 1aw.r1abl.l ... eat.t.d wltb all ai.de 

• 
(23) 

e-r .iU •• d tue1r p_1ablleate. 

(24) Theugll ".u tas •• t g1 .. _ aII,J part1aUlara reprd1ag 

_the aad .rd.l. he baa reterred t. s_ oenoret. 

l.astanoe8 tuoh ••• r Vas 1.' tha, sud:E'a. V.t .. whe 
• • 

• 
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t.rah regr •• t .ad f'ia.. Ia oa.. .1' l1eO ••• 1 ty all **- t be 

t.ur _tbeds al •• aaa be •• d ,o"J.IJltly ..... au &9~.r. t • 

.aka anetber peoUl1ar pr •• 1eloB aooerd1ag te wh1ah 

Judg'.ats baaed .. 1'&1.e e.i.1eno • ..at be " •• raed b, the 
(a5) 

.eY7 Judge. wb. ~.8.d tbe. 

3. ,llA Iew I 'I'm '.pl<1. dlaoueB.d by ..... u ar. 
(a'7) 

__ pledg., depesit. "dYer •• peas ... i_. cSamu.,at •• d 

.xoept! ... ,. 'be a9pltoatl •• • t the prl.ol~l • • t a<l.erse 

p.8~ ••• 1 ••• The pledg.e usia! the pledged ~.perty b7 tero. 

er ~ud stall be liable t. terreit tt. laterest ~"d .. 

ef:l.,.uate the 1 •••• r a_se. , ohattel 1. 1 .. , bJ' t •• 

7eara' adYer •• PMae.a1 •• , but tbis rUle d ..... t .pm 
t. a pled8e. up .. lt, epe!! er ... led. b ... dal7. t~ 

(28) 
pr.pert, .t •• 1 •• r, 1dl.t ...... Sf rt'tlya er tbe Jtlq. 

a .a .be beo_ •• auret, fer a debter __ , .-, tr .. ** 
w..a ... peak.' but hi. belra are •• t liable te .-y &JI¥ 

i_ra1 debt ......... )' due 19 • earet" er .... tn, 
,rMli •• d er l .. t at pl&,. R due fer .flr1tueua l1q'Br er 

(al 
.tat re.i .. apal.f et • tt •• er a taz. 'o.""~a~t 

..... N. lat. wltb 1'."_ .r f'ra'1d 1 ••• ld. Sla11arl,. a 

.ale wltbeut ewnerah!p 1 •• eld aad the .eller 1& te be 

pua1abed a.. tMet. A be&.y pual.~.t 1. t. be 1afi1oted 

-- - - - - _ I E 
ill 

wb. uaderweat .. the .ad erdeala. 

(2&) Pta1.~JIt d1N.red .o.o.rdiae; te tbe d1ffereRf). ia 

tile .. tift ter S1vins 1'&1 •••• 1de.,. ( .au VIII, 119). 

(as) ,.,-tb1116 dR. _der thea. Jlldg.ats MISt be regarclcl 

a. UJli.e. Aooerdiag t. . -a.ftAcJaraJa. kUlluublatta 
• • .. -.ad Wara1aA& al.. :rIa •• • 

( .. n VIII, 11'7). 

(2') Gauta_. XII, 31, ~ t.r _ lialldupat. a •• 1 ••• t 

liable it the dep .. tt with hi. 1. l .. t wltheltt aQ 

tault ef hi. ( • VIII. 18g ). 

(28) aaut ... XII. 3'-391 vaa·lstba XVI. 16-18 • •• 
(29) .... u app11e. tbe eXGeptle. ealy t. oa •• e~ sur.ty tor 
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a pees 1&117 _ the seller 1:'''''"' hs m.ppe.J: t. be a kiu.a 

.'t tile real eMWr. AdQlt.rared C_d1tte. &I'" an b • 

•• 14 .. pure aft' ball s •• da ... a •• d •• a • ., .t~~ k1ad .f 

:fraud. al •• 1. eq-l17 p\alahable. I. thl. 0....,t1_. 

lfaaa al •• pr •• 1des tm.' it atter .. ~.l baa be •• 

• be_ aa.tber be g1 ... te tbe brl1egr ••• , be 87 ,.r17 
(S» 

tbe. b.tb f~r tbe __ prio.. Bat it tbe blem.". e~ a 

bride are declared .peal, bet.rebUl4. ~ ... brl~". :rather 

.r guardi.. 1a •• t t. be pai.bed, I. ,be perter.aoe .~ 
(31) 

• aaor1floea it' a prieat Ab&a'_ bia •• rk 1Jl t .. mgt 

.1 1t h, .ball be 81 ... eal7 a ~ti •• e~ bi. ~9 •• aooerd1-

.. t. tbe pr1aalPl. e't q-.tUII _rul'. b .rdtll&l7 hired 

•• na.t &balld •• 11l6 hi ••• rk lathe lI1<18t .-r l' _ csaaae' be 

utltled t_~ -'S •• _ the _.tr&l"1. he .tall be liable 
(33) 

t. be t1 .. d b, t.be k1 ... a_ •• -s •• are t. be t.rred b7 

t I1mtdtl.ll ..... \1 .1ae ~r •• l1 •• ter tbe .ut-l natl ... 

b.t .... tbe .... ra .t «tattle alld berCi.:J_n per " •• ad tbe 

ap9W,t. __ .'t the reap_ibillt7 et t .. --sa d .... b)l' 
(33) 

the "attle t. the or.pe .t tbird per ..... I ..... ~ deatb 

Itt all)" oattl. tt. "ro._ .. t ~r~iloe ••• ~rt •• ~ it. 

bed)' 'ter 'be preper IdeDti:tloati ••• " the oattle .. d 
(34) 

8.tl.ta~tl.D .'t tbe .... r. T-. diaput •• resard1ag 

b,uadarl •• • f yillas •• , f1elda, well., taaka, sard ... a.~ 

boas.. ..1; be -*- (je\erlli •• d b7 SOIll& rarks, fir tD~ 

evjde.ae ." the .1t".1'~. at tbe be15bbeur~~~1. The 

J i u; .... 1"1Iloo 1: • -. 

b7 whiob the t'amllJ' _a beaet"ltted. t.be t.lr. alS. 

shoUlJ be liable. TbUa • diatll\.otl .. 1e _de if • 

"DltbiJ18 ... - receive' .n.t by the aure". 'l'hl. 

prlaolpJ.e i8 und()ubteily based on s 0001 t;U l.sie 

whiob w.s alee re?~rled ~s a •• ttled ru! •• (VlII,162) 

(~) Thl. ref.!'" t. tbe hura ter • .r _rrlaa •• Mob i. 

regarded a. a .. 1 •• Manu 1s here Jisoussing vi:rieua 

t.p1~a Ttitheut I.giaal connotion with ••• anether. 

This lRdloat~8 a lao& .t .yet.. i. tbe .rTk~eM8ftt - .,., ... whi~b was greatll i.~r ••• ~ upen by ~&~n&V&~~Y&. 
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village bo~ries should. be det11\rc~tet.1 exterr.117 by .... 

tre. and abruba &114 1aternal17 b,J .tell •• , b_., aabea, 

pet.hera aad br10ke ete. aDd tbe best tl_ r8r 

determi1ng them is the month It J~stb .. vlhen a.ll me.rks 
(i)5) ., 

a.re cles.rly V181*ble .ad • disoernible. 

Tt. •• tlr .. law If d.~_tleJl •• 
. (36) 

.. 1ftly baaed .. the .ar1atlon et tbe questlln of·o&ste. 

()bviously the tleav1est ~urlisbment \ms reserved for the 
_ ,,(3"1) 

.S- udr&a .pe01al1y when the, deta.d the Brahlll... , 

S'udra 1 .. Ult1ag a twlae-b.ra ... with cr ... iRYeot1ves 

.hall haYe his tGngue cut- of"f', the re.sell • bel1!lS that he 

Is of lew origin; 11" .. _n'tll" the __ It twice-bin 

al •• se •• 1th oent •• pt, •• lre~D&11 teft tlasera leag aball 

be tl..rl.il8t red.-Le;!t ir.tG his mcuth anJ it' he arregantly 

tMohe. Brahmins tt.lr !lati". t_ &1 .. _.11 J -'tx 

puniab hi. b, p.urtr~ bet ell late bi ... utb .ad eara. .a 
. I 

1n dlra .. tlon. 8~lS. in assaUlt, ... rl~ tbe wbel. ef 1 •• 

ts _in, deter.i.e:! 'b7 ref'erenoe t. the que.ti •• I~ -
(38) 

oaat.. )lana &la. 9rev1des :f"or oritDin&l punla~a" 11l t_ 

L--- .... 'J? F b -
CSl) fbi. 111uatrat~~. SiTe ... 1~ It ~~ seaial 

o.ndl1i1.NI grevai11ng at that tiule. Tte legal. 

prlD01pl •• were t. be a~~lleJ tl aecUlar aDd 

r.1181eua t1Inoti.M al •• , aad 1. anoient lad1 •• the 

latter played a .uob ... re t.pert&nt part. ,ct. 
Can&~·a Se.k _, C.pt8~ XIV) ~ 

• 
(32) A all bll.1I81q te ~ c ~rperaile.. 1.abablt1q & 

y111.8. Ir a ~1.tr1ot .~.r •• ear~~ te an agr •• ment 

or cslntraat and breakil18 1t tbreugh avario. eralQ' 

.tber luuf'fi~l.at reaSIn. •• ball be baJlished b, tbe 

~i.8 free his real. (Maau VIII, 21~). 

(33) Tte ~r.Y1.1In .. ~. by Gauta .. (XII. l~.Z~) aa4 

ipaat.eba (11. 28, 5) are o.l .. rer •• d .. re pre"i ••• 

(Fer OEllllDents Bee Ant. Cha..,ter IV j at 
(34) MaKU VIII, 234. 

(35) But 1~ the bluadar1es a.anlt be asoerta1 •• d by 
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shape .t tl ... ter tbe •• wbe bart tr.a., pl •• ts, ..1&1_1. 
('1) 

.ad eve. 1 •• 1_t. g.... Ia aaa ••• bln ,burt 18 Oil llsed 

t. •• -lid allt_l. threusb tt. _gl.lgeat. vlv1Jlg .t 

~.rr1a8e. tbe clrl .. r •• d tbe _1' are t. be :tined \IDl ••• 
7le..L 

then 1 •• a, .. gllse •• t. be 'aaor1b14 ,. !lie an hurt. 1. 

tbl. o_Beotl_ ".11 re~.r. ta the aplAt.ns er ai. 
-

prec:leo •••• r. &3e-rdlll8 te wbell tbere are at l.at "IS 
0 .... where ,,_ drift,. 1. abaelftd :rr .. li.bilitj'. Ia 1to11 

tbe.a oue~ l' 1. preeu.!l tbat.. till iaJUl7 1 .... e. by 
(42) 

._ ..reNa ... ieide.k ..... ta-ds 01'" a~o1deRta. If .. 

- .. g - ~ - _r • 

_rka ar •• 1dellO., the alas d arbitrater .beUl.d 

de.rofJl.'te tbe. w1t II 'be bea' at hi. 1Ilte.1ae •• ( 

.... u VI II. 2" J at. Va.- 1a~~ XVI. 13-15) • . . 
(3') The oaa' ... "et~1)'-dl., it. _,~ i.perkat' •• d 

.byleus taoter i. deter.ta1as ,~ atatus et a 

per ... 1. ~.oia.' BIR~ .... 1.t7. 

I! 

(3') Ct. t~.ta ... U. 1'_ 1tl _ ,-uta •. XII, 1, a-14; 

Va.- l.tha IX, 8. , . 
(38) Tba l111b witb .btoll ... et 1 .. CIa.t. buri,a a .. 

a-r tbe tbre. b18_r 01 ....... 11 be oat ett'l .. 

•• ra1siag his IIIaacl ar .'lok .bal1 ~ya hi. bronJ 

".a en. -d tt a 1 ... _'- .. tria. te ~. 

hi.alf ta ,be .a. .., wi tb a .. • t • b1gblr 

f)&8te be .bAll be ... ded _ till hip .ad baal.bed. 

(Ct. Ipa.taalba II, 3? 15, aad Gaata_ XII. , • ) 
u~ 

(39) A..ag tree. alld pl •• '. al ••• _ "'er. tr_te1 .. .i .t 

...... • pee 1al leperta.,.. Th_ .CO .rdlag t. -a.YlftdaraJ. tile paD1s~.' wUl ditfer .... rd.iq .. 

.. tt. tree 81 .. - ealJ' abada ar bean .aJ.y newer -er b .. r. frUit ••• dbatltb1 al .... kes ........ ~1.1 

oenald.ratten f.r 'r ••••• d gla.~ ua.4 t.r 

de.reoat1a8 beUBderl •• "do 8x1st1J18 eli arMti-r_1is 

and hermitages. The reas.na are .bvieUi. 
'.I, 

(40) The puni8~at.. ~~e 1;a be pr.per1ae.l te tbe paiD 

tan ilJtec1 ell tbe anl_la. ar the .. ttlre .. '( tbe 

inJuries aauseli •• tbe cliffareat ,*rta Gt the bedy. 
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, , 

-17,. 

an 18 tiill~l "y r.Et. and neg11gant dr~,-,:*r'l, tile drlYer 
( 43) 

.tall be filled •• a thief. ('Me .-r the IItGst fWld.a.mentli.l 

clot1 •• • t the king 1s to 9Totect tile sUbJeots aga1lls-; the:rt 

an.d .. t.h8!" crt.e. Th. E1ag'. reoelpt of taxes bas set te b. 
( .. ) 

re(liprecated b,. the proteotion vowhsa:rec1 h)' him. It is 

the duty ~~ the klag te oaref'ul'_,;r r~,3t;-.ir.. ~h.e c:-i.air..&la 

by Imgr1sGnmellt. by ~utt1118 thell in fetters ana by 

be deter.tned .ooarding te tbe nature ef the IJr1me 
( 45) 

or}!llD1tted. The presenoe .~ the elelDent of v1clanle in 
( .. ) 

the:rt W~lt.L.! J:"!!~,,,..t ,t irJI) l:ogb817_ o...t~.be .. t 

atr1kl118 oen".9il •• e-r la. b)' ibe if1a-iu ~u-:~1.t8 IJ101Ud1as . 
J..M..w 

aauta_ .ad .... u 1. ttle 1 ... PH ~rl.'l.1l .f pun1.}~.,.t 
(48) . 

ac.'}8rdt .. t. t. p_lt1 .... 1 1.arn1ag .-r tbe elfeadera. - ___ --.-..... --0------.----.------------------- .. r .. ______ 

(.1) Tb1 •• hew& •• erl pi3b ooao • .,tt.a .t Jari.il0 

prlaot.,le. a. .. rally ort •• are treated ae.. '1tt.acea 

against tt. .tate dd tbe)' are g_i.bed ••• ash. 
, I 

&dl.rd1I1S t. Ilaaa a_sit de .. t. seeds stall be 'f 

-rell ... d by ct_ge~E:n.tlon t. be paid t ... t~ .wner 

'ter bi ••• tlafaot, .••• aei a; ,J. by • 1:1:J.3 t. be ~ici 

t. thek,las. 'lbe l.atter .l •• at 1 .. ,1188 tDe c vno • .,l,;,.'.:r.. 
.'t cr1 •• bicth 18 aft.r all .. ef'fenoo , ... 

ladlyi.1ual bt 'be fiN' i_taMe altd all et~ J. t. the 

.tat •• aly re_tel, .. ii i-.dlreo:tl~ threugh t .. 

ladl.1dual arfeoted. 

( ria) The fJ~ -118 x-. t -3 ••. l'l3 sat 1a thl. 0,.8 e. 

("z) AI3I).rd11'!& t. the .. OO_Ilt.&'t.ra. Med.ta'ith1, 

Iftllla~::: .. b'.1a. tf ~ 1 ... 1. ether. ,be drl.or ... 11 b" ft •• d 
• Ii 

1000 x--. 1. oa •• e1' _D.. 'gal* wball tbe death er 

!)!L .... t ~.J c6" •• 4 •• b ()tller cani,Si.:"sJ tae l-)\&1.t.ellt 

w1ll vary aooerdlag t. tbe lr 01aS8 ( .... au. VIII. 

29fi-3JO) 

(4', A8 it baa Already be •• l~utlcel (:=;~~ A~'t.· 'Jba .. ,t .. r IIl~ 

.... hf' p_ltl ••• -r tbe &ac1 •• ' Biadu klJ16 i_plied a 

bundle .. r. et' duties tbaa .-r right •• By deillS hi. 
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xx •• ·_ta 
-l'7'iIO 

(50) 
AdUlt.r"7 .. NprJ.ed .. _ fit tbe __ , bela ... -r 

ef''f'e__ ter whietla .ze..aa17 aad. ut.rre.' g_1.~' • 
.. re. gr •• iu,," fer •• ,bat n tber malS .r .. t. a .. &ad 

t.ar 1. tbe .1ada, 'et ,be ge."l. at lara •• a ..... gUilt, 

.t .dw..te17 witb.. w •••• t..., O&8t •• .,..1&117 .r tbe 
1(51) 

twt" .. bera cs,la •• aball be •• Jlt.n,." te oa.-l'ial gunl.~.t. 

& wlt. Ylelatlag ~~rda bel' b .. b&a4 .... t. be 

d •• eured b, the dega 1_ a pla". freQue_t.d brthe gubllG; 

aad tbe 11&1. etf •• dar wa. te be burat .... rea-bet lre.-
(aa) 

bed by P'rttlna lega aur It. JavlD6 riea1 t with tbe _1_ 

t.~10. et 1 ....... 1.11 aad orl~ .. l. -.au re~era te 

oertal. m.oell.&ll .... '.iJl •• • uob •• • ... tUlfU •• t .t 

asree.at •• ~~l"ll, -MIlS Brabmna eJlg&ged 1. the 

perter .. .oe .1' a.crttlcs •• , -.la'enaao. .t pare.ta. wlt • 

• ad 1.S1tl-.t. "bildre ••• eD-l"1~t1.a te qualifi.d 

BraMina et the _ighlteurb.ed. re1 ... tl_ e~ ral. •• ter 

paliag tex •• by tbe b11ad. the leUet •• tbe ag.d, tbe 

lat·~at. er 'be .. diatres •• ct, cenduct ef •• t.r_. 
(&3) (D4) 

wea.era, .... pel'. 11 .. t108 .1' grioe, .xa.taat1.n .r 

.. . - .. -_. . - • v 

•• t. tbr1 ..... Tbe Nyer •••• Uld al-78 re.Ult i. 

ball ter tt. k1118 after <Math an.! tbe wbel ... a. 
deatraotl .. • t the klJ18d •• 1. hi. litet1 ..... 'her 

"17· .-oUllar tbeer7 ... lieyele~<1 bl 'be .H1ndu 

Jurs,.q. It ... thi.; &Yea a .Ul.~1' .t.a dUl7 

puaiabed ".Uld s ... t. bM .... ad eye. wlWn t. 

cseUl1 .et be .,unlabed ter tm taUl' et tbe kl ... 

1 t .... ta. Jl:1w.g .be .. t. II ._ .. bl.a. aad .e' 

'be 13UlaJrlt.. «(Jau ...... XlI, Q.-i6. i ... -tallba II, 26. 

1&, 4-5., vu'1atha 1. 41. 4a-44, BaudhiJ ... II, I, •• 
16-1'1 "au VIII, 3Oa-13). 

(4&) Fer at_11ag .ere tbaa !J() pal •• , tbe ba_de et tt. 

tbief' .oat be out ett ter ateallas ••• ad geE. 
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.. lshts •• d .. a.~~. .~~ t~ ~ut, .t • ~err.r~. It 1 • 

• lAI' "the flut, .~ tbe .1116 tn-· ... tbat •• 0'£ tbe . ...... ~ ... ~ - ~ ..,1_ .• 

d1fter.at o •• te. ...... .~.rn the r-U.. .~ tbelr I 
, 

re.~~t1.' cl ••••• ~ .... reoesat ........ kla4a .t .1 •••• 

wbe are; .ot • .iJ&bl. .~ ewa1-s .u, i»re .. n, l1a •• 1n. au 
(II) 
._ .... au 1. aha"'r III baa ilealt w1th ,be 1_t11;u1;1 •• 

et an1aS9, It. nrleu. (,:tar •• ~belr rela'in 1i.8ft •• et 
(66) 

.z~.ll.ao.. .ad t~ dirt.r •• ' ~.r.al1'1 •• te ~. I' •. .wed 
(&" 

.. II 'be r1tes te be --rs_. 1. Cla~ter D be baa. 

dl80 ... d. t~ rlSht •• u ''''1 •• e:t tbe b .. baali aD4 "tAl rife. I) 

• • - -
.. pi tal .,al ..... t .beal" bela:tlioted •• Ii fer 

- \ 

•• e1.11_ nge'1$1_ .t tbe ~rl", ~ et:read1Jl6 11., 

abeal' be oat ~. 

(., ct. la-l1p, S.'k JII, C_~.r XUl. " • 
(." aI, l"l"~' 
(48) Where •• erill_17 ••• bAl.1 be tl .. d •• .anbt.-_ • 

• 

tbe 1I:1a& -alall be 1'1_4 _ t " •• " 1a SaM .r 
'ben tbe sullt e~ a S'uu. ebe1ll.d be 818bt:telil. 'ttat , 

~' ~ • Yat .. , • .adMllfllde 'tat e'f a ~'r17.J'i'bl~7 

tWI t'el-s. UIi , ... , l:t 8r&bllda 81n,.tnr er ....... . 
. ;-_,,"4 t"'_' .iellS tll.A. (-M. 1111. 336-38). 

,., .... -'be aN __ • OMl4 Mae ree ......... ar.a-ta-.... -· 

prt ... -a;e c1.~'M ..... 1l&e 1. gret .. tlas "be kl118". 

~ •• terB&l .... t ..... l.seraal oly11 war.~(ct. 

Qaata.' 81, .iIl1 .... ·-t.tha III. 11-181 Bam..,. ... I, 
•• 

1S ... S} • 

{WI 1- .... •• re ba ..... 4 .. l' •• Ul4 leall t,. t.be adllPt,ure 

.ltd 0 IldUet_ It' 'be _a~" .7 ..... wb1.b _ regard.1i 

.. tbe _1. pr • ., fit tbe • .,1 •• ' IilAau SeOt."7. 
~ :.. ... 

(&1) CJaplkl pUll1.~."h'" ~ ... lud eJll7 ter tbe se udr&a 
-

1ft_peadent .of "be IJUte ... fit tbe _ ... _ 1. q ... tt_. 

Per •• lIIDtt,tla8 adUl'eJ7 "wttb • g-r<led 8rabal •• I~, 

• vats', •• ball -t.rtett all hi. pr.~rtl .. , .utter 

1.~ri ...... t t.r ... 7e.rl •• ,.tr17& .ball be ofl •• d 

... "be.au pa •••• 4 be at-. .. cl wlt.b tbe urt .. ef .a 
• 
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We W."B .b.Ul1 :iese"e 1Dde~nd.DOe at &111' stage ... a.d 

ahe sbeuld alway. bekep't eagag'!ci .e that she may •• t. find 

• ., .pportun1ty el' l.iaure te tadUl.ge *_ 1. &Q viol.us 

tbeugbt, ••• _ .oo.rdlag 'te an are wioked wt.. l.tt t. 

the.elna; but they beCle. re.~ot&ble ed), e. aooeuat 
(58) 

et their unie. with wertbJ' buaballda. Thia yl •• 1. tbe 

reault e-r his ..... pre~udlcse .plnat ••• _, w~ r::rrwl •• 
desflne t.·b. respeotell .. gat. ef dly1 •• j1a;laasure. 

Be dt.oeurasea the .yat •• ef -17esa whiClb waa bali.Yea te ta.. be.. l.treduoed durll18 ~be re 19a .t tm g.~.a. killS 

bQ • • • -
.... l'er adultery wtth Brabai •• e ... tt.¥ a.Uld 

be ~ut t. d •• th. The ~1.~-* asata Y.rt.~.oo.rdlDg 

•• the ..... ~. BuarJed er Ul'lguarded aJld wl111Dg .r 

un.wl11111f5. I Brabala. h ..... r. cs.Uld .et be sUbJeoted 

te capital pun1stt.at; he was te be baIli.bed :rr •• tbe 

k1ngde~-.aaburt 1. ba~ &ad pr.~rt~---att.r t ... ur • 

• '1 tt. he&d.(O:r. Apaatamba II, 20, a,. 2'7, Clauta. 

XII. 2-3, Va.latt. XXI, 2-3,5, Bauli1i.7ana II. 3. 5;a) • •• 
(52) .... YIll, 3,!-,a. 
(53) •• h ..... aad ...... 1'8 ba.e bee. ~reated aa arttaa .. 

b7 buttl)'& 1a hi. Cbagt •••• &.aatau S- edha ... , • • 
Beek IV. Cba~ter 1). 

(54) It a~ trader .~ .t gree4 a.ala 1 •• ., &lad .f S.ecia 

.biOb 18 .UbJeet t ...... ~.ly ef tbe .Il 1118 , tM wb.l. 

e'! hi. ~pert7 a.11 be aeat'lacsa\el1. ( .... 11. VIII, 

3~9). 

(5&) Sans oao.et be r.aard..d •• • ... ra .-r pr • ..,.rt7 dur1ag 

the lit.tt. e'f 'heir tather; the autber .~ the 

- -Da),abl'aga ba ••• hi. thew;, et" abaelute rlgbti ef tm 

tatbt~ ell tMa pr1aolpJ.e. Tbe autber et tbe 

-1 t&k .. ri exgeUD.ded tbe theery .t Jet.t, ,te.aa7 et • 
:r.th.r amd •• BB &ad. tba' • tbeery was aaeepted 1. 

the .bel. et I&d1a .X~.9t Bensal wbar. tb. yl.w .:t 

Jl.iitayaball& ore.a1l8. (Ma.a IX, 10 4). 

(5&) The utteraaBe ef tbe Raptial texts 1. a oertal. pr •• f 
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(10) 
Vena .be •• Ultl_tell put te death bl the Braha1u. 

(II) 
Maau &1 •• de.~r1be. tbe ether kinds e~ sena aad ••• uaolatea 

(12) (I~) 
the Yar1eua pr1molplea at 1.hartt-no., "r~lt1ea, 

(64) 'Its) 
hi_genitor •• ad .~Olual •• tr_ laber1~ .. e. 

----------------------------------------_.-----------------
't ... ~ • Sirl ha. b.e. law:f'Ull)'. au ~ Wite, aooerdlag 

t. the l.anted thle _rrlage oer ••• ny 1. 08..,let.4 

wltb tbe 8.~~ath ..... tep r.uad the mupt1~1 t1re 

,VIII, 22'>. 

(a" lpa.ta.ba II, 11. 17-21, IV, 6-15; Vaa'lstta I, ~ •• 
1 '-3D; .!audbi.r....l. ;(). l-.;al. 4~. 

'~8) .au 111uatrat •• b1.~al.1; by reter.aae te tile al ... 

- -.-r ti A M-...... l& .... va.' 1.... ... Sara.JlSt ... -.- .. -",a_pal&. 

(I.) Iaa. Ill. 51. 

(10) Tbl. star)' 1. l)a.ed .. tbe PauriAla aJld &g10 
• 

trad1t1en. The 1ll8tltut1 .. • t .A1~Cl1nt_a' .... at-beNt

wi •• g,r.b1b1t.dfw for the Brabalma uader all 

.1rou_'tanoe •• , ..... IX. 14).1. thi. ouneot1e. llaau 

re~.ra t. -J17 .11111 •• and •• 1.g1es to .. rne tbli.t 

the b_baal1 .-r t ..... _ cann.t be re~r.ied a. "be 

ta:'t.r .t the a. bar. ... t_ r •• Ul't et .".-tat._t. 

(ct. 'Ipaaw.ea II. 13, ~.'.I Gauta_ XVIII, g .. 14; 

V .. s'1sth& XVII, ,.g. 13-64.) • 
•• 

(al) AC)(Jl)rJ.1ng t,o, lliaAu .al1 tM Aaraaa •• 1. e.t1~1.d t. 

lnberl t bi. paternal prepe:n7J btl' t ••• e14 

tarahaess, tt. rest of tbe SQns are entitle:!. to 

saintemanoe ... au de ••• et aake 8n1 d1stinct1 •• 

bet .... as .... 8 .... an4 .. appel.ted ..... 
= If 
daagbtera ao. 1a _'tera et tb1 ••• rld and tbese 

.r the next (UaJUl IX. 133. l.3i). Tbare is als ... 

lot et differenoe 1. tbe .ta "us e-r se. ben of 

.. ~be" belell81ag t. diU.rea" (1& .... ( at. CiauM._ 

XXVIII, 36"3~J Vas1'rha XVII, 48-5C I BaUd~.", 

11. 3.lC). 

(62-63) Partit1" a .. llg .... 1. 9f!rmas1ble .1111 •• tbl 
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I. Qt1M .!~ ltarJIM' Rlbl,. an,; bettlI?lS. llanu 

al •• rea.glll ••• tbe ~rla~l'pl •• of -gal" .t l_millS-

.~ •• rdiBS ,. whiSh, what aDe br.tblr .. , aoqulreb,y his 

lab~ur without using the pateraal prepert7 ••• that 

... ~Bqu1s1tl •• _ bi .... en.rta aball •• t be liable t. be 

.bare! b~ .'ber br.thera 1Dl. •• s tbe e&raer hi.elt "aU88s 

to do se. (See Gautama'XXXVlII, 31,'er tbe ~iff.rant views 

o~ the e_at.a'.ra ..... and Seok of the .at Vel. XXV, 

Vel. XXY, •• 3'71). The last '.pl0 .of la •• ccerd1DS tethe 

"la3si:r1.()at1'')n o~ ltillu oe.oeru gallbltag aad. betting. the 

termer relate. te the us • • t 1Daai .. te ebJeota wher ••• 

the latter reI.... t. tbe US. et' &IlI_te belll8s. IUUl.genoe 

'1:1l gasbllng an;! bett11l8 _k ..... eq-l te a .. thie:! 

or • Sludra wbe ....... 'be IilatilllOtt •• _ru ef • '.10.-
( .. ) 

ben ... ~ .. 1 •• trell6l, 1. ta.eur .-r abs.lu'te 

----y-------------,--.. ----.----------------_.------------.-.-----
~ .. tb et parea'a. (Ct. 1Ja,,_ XXVIII, 11 Baulibi),aDa 

II, ~. 8. ) It al .... lit t .. re.at eof rellg10us 

mer1 t (O:r. Go.utama DUll. t).. Sa~l.a.. Sir.kUlh,y&.S, 
• 

aptr1tual ~epter an. ~uptl aft~ U1'1 .. ~.17 tbe klag 

\ak.. 'he preper'tr e1:<t.ptlas tbe ~.~rt7 ..r • 
Brablllin. !lanu says that it 1s •• ettled rUle t.hat Ii 

Br&hm1n·s ;ropert~ eheU1d a.t be tak •• by \be al-s 

(C1'. lpaataea I., II (]a,,_ XXVIII, 62 &ad _at ietha •• 
XVII, 8:5). AOOft'11ng t ....... preprle-r,ory rights 

aoorue t~ the ahl1J.ren Jur111g the 11f'etl_ o~ 1;beir 

( •• ) 'coel'dill8 W _a •• 1tber all .... -7 "-iylde tlle1r 

"paterna.l ..,ro;ert7 eq-1171 er the eldest II&¥ take the 

wbele aabJeot t. his Iilu1;J' .of _1.~d.la1A6 aU ,

yegager br.tblre. !be reas ... &1 ... t.r prl.-ge.lture 

al •• are very s1gnlf:1o&nt; it 1. _ t_ bl~h ~ 'tbe 

:t1rat sen t11& t tile tather beo_ tn. tr_ tbe debt 

,_ t,a bi. tere:t'a''''ra. !h1I8 ,.. .ldea' a_ 1. tbe 

real .e. (1. tbe .ense o'f re..ieemlng tihe f'.tt.r fre. 

the hell 'put· ) wilile tbe other SQllS aubsequently 
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pr.blbltl ..... ~ sa~llag &ad bet'las b7 ba.lahl~ tbe •• 
_. (I'" " . _ (68]-

oUlprita. Capqat be •• yer , ~.ll ... il b7 rAJ .... lkra 1. 

ta i ••• ar .t all •• las; g._bllag aad bettlns tader .tat. 

c •• tr.l ~.r th. dir.ot a .. 1.dlreo. ta-.r •• , e~ tbe .tat •• 

LaatlY .a.a •• u.erat ••• ar's1 • .t.o.l1 .... ua «tt..a •• with 

......... rie .. lIl .... t"~_1.~.t t. be latl.1o~4 b7 t ... 

• eurt •• t' by the 8801.'7 1. tbe .b&~ ot pena ••• , ._ 

er 'hila •• U.aoe •• r. aeSlts!lIO. a.ad aerrullt1_ .-r pab110 
Ig) (~) 

•• rvaJl'a, 1aoludll1g" JUdg •• , The _bi"tau.a f4 kUl1ag 

Brah.lns. dr1aklqe.ura theft .t" Brahmin' a gel" ... " tbe 
( '11) 

.1.1.tl ••• -r guru'. beil .to. , Ylrt-uoua &1118 aheUl.il _der 

•• cslrouata.cse. take tbe 9r.9IJrt~ .f ••• gU11t7 e't 

.. rta1 .ta , 11' be aC).epta ....,. .UGh ~r.Je"" e •• f greed. 

he MISt .ffer .a .qta1 a .. tIIl' et -rl .. , 1. 'be __ fd 
( '72) 

Var...- 81tber·bJ threw1ag It, t.te tta. _'-r .r b7 81.1_ 
('3) 

it t. a lean.d Srabma. 

- • -- .. • 
ber. are .DJ.1 tbe naill' .:r ca •• ire .r 111 ... (ct. 

aauta_ XXVIII, 3; BaUd-biraM II, z. 13.) 

(16) 
I,..l. 

.it..a.ba. •• o •• 'e., ~r._ Mr." bllH • aea:t. dub, 

luane, Ill.ta •• ..11 •• ,be.. det"le1 •• ' ta • ., 

erga. are •• titl.d .all t ... i.~."R~. aDd .. , te 

...,. atare bu~ tbll1r obilU'ea are •• '1tle"- t •• tare 

e. ~be pr1B01g1 •• et repre.ent.tien. ( MIulu IX, ao 1). 

('6) ... u IX, at 221- aag. -(&'7) Anha.- aat~. Beek III, CJ:ailter xx. 

(&8) II, 199·203. 

(t9) TbI terser. e~ relal ed1ot., 98raons oerru~tlas ~ba 

king' s m.ia'tera, alaylD8 .e._, tat'aata er BrahID1 .. 

and helping tbe •• ellY et" tbe .tate agai .. t 1t. 

tater •• t were t. be a •• tended te death. 

(?O) I. aase et aB3' tDlJU8t deB 1al on by a _t.iater .r b7 

a Judge, the. k1ag waa t. pun1.h hi_ with & -ria. .t 
elle tbeU8&ad P&~. after re •• r.1q tbe rl.a la1 ••• 

(71) Details ef puntshme.t fer m.rtal sins ha •• be •• 

prev1ded ter bJ .... U. 1. tbea. aiu al ••• tbe 
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- ~ '.(l)It~"!tl~. It baa bee. r1gbt17 ebaeryed by 

hlle tba1i .n a~(Je~Dt ., tbe .-ra .... t 1.pe~. ef tbe 

111 tAkaara 1a .. dera B1adu .La., •• auiaiatered bJ .be 
• I 

Sri tiab ~eurt. 1. tbe wbele er ladta, 'the 34Irlt1 er 

YaJit.Y&llqa .. lad1na\l, beo_ the gu1a1-s .erlE; ter the 

wbel •. e-r Iadla, ,.,1 ... and 'bia p .. l1;le. 1t. riohly 

de •• rYes by 1k oe.1 •• but alear .tate._t .-t aD"1aol~.a. 

1te bread5b .t y1.1e. ud It ....... rat.ln 1 ... rtlal.lt.7 .f 

the 01a1 ... ~ betb •• xes &~d the ttrrerent v.~·. 
(a) . . • . 

.ray&a .. 1 al •• MY. tbat eble (YiJiaY&lkya) •• rk belag a 

purely ao1eat1~1. beak, tbl .• Ol •• tltlG .ttitude A.d 
. 

~reede~ tr.. greJad10e .. ~. tbe .erk "o.~labl. tbreugbeut 

Iadl •• It _a •• t a _" ot..,. tba'l Juri." 11P 

vIJiiiae •• ra .ad i.Pal'irka •• 1eo~d 1~ .. a tbe baaia .t 

th~lr W1'"ltl:ags. Belisle. a(Jh~. &1. •• ga •• 1t aaa1ilat." 

b •• ear. 1't. Rtandl_ &l •• taft .de~t..d t.be .era, 81 theugb • 
it dee •• et beleas t. th.lr v.~ ••••••• yiJ".~~. bears 

t .. a1i&ap et 'be klan,. oe.01..,. bequea'''<l b7 Buddbl •• 

durl-S it. peat reyelutl~ Paai.~.\a are .-on l •• s .eyere 

• .. T ... ijgp __ T._ .. .. 
q •• tl_ e-r 0.8t. aad tt. pres • .,. 'el' abe • .,. .-r 
iatent 1 oa .. t. .,an ef tbe ef't'.llder are .... 1'7 

_terial. J'"er tbe _nal alna t~ II1Jdle_t _roe_nt 

sball be lBt11~t.~ •• a ~r~n.d. ~I be m&y baDiabed 

rr .. t_ real_, .k.e~lD6 bia IMney au abattl ••• As 

resarda ••• f. etbar ~.8tes. tbea. (J-..1"5tlna tbe 

arllDea W11at.nt1eaally eugbrt. b. de.,riYed ef' their 

wbele perepert, aael the.e a • .mttl~ the ette., •• 

Int •• ti ... llJ shoUl~ be baat.bed( Maau IX, 236e2~). 

(72) VarU!& baa all aleas be •• &aaeolat.ed witb art.a,.ad 

tbeir pUll1abMata. Thia i8 l.e be f'eUJl~ alse 1. tbe 

etherwise aeaUlar ;rev1alens .. de by &autily. 1. hi • 
• 

Artba.'i.tra. V"rtma bti.. beell ob&raet.riaed as the • 
supreme rUler( AdhiraJa) e.e. eyer &lDgs (Of. 

T.a1ttlrly. Brahmans, III, 1.2.7). 

(73) For tba • .alted ~.sitlon ef tbe Brabm1na s •• M&au I 
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and ber~_ tbe_ cede 1a &11. adyanaemeat R.t olU7 ell .. au 

out al •• up •• I&utllya. Lawa ab.ut .amen are brought in 
• 

C onfer.rtl' wi tb their soo 1al .jfosi tions alre!.iJ,y immensely 

rai.ed by Buddhism. Their right t. inherit wa. fUll¥ 

admltt.~. It 1. p •• alble that 1$ reo.l.ed i.~r1.1 

reaesattleD durlms tbe .. r17 Gu~t& times and in the1r reign, 

,... may presume, it extended t() western Iriltill. 'ribera it la. 

reMined the 'i ruling "uttar!t)'. Tha •• de -,y be taa •• 

t. ha •• replaCled lfanu' .. aede threugheut the. land .f - .; Ary •• alY~llaatlon. Ya~n&valJt,ya with bia pr.gresa1ve 

tendena~ st1~~ retain. er'thed.x aemaervatl ••• It 1a Jue 

t. this feature :tbat 1 t eutll .. ", tb. true !)odes ef law 

11ke .tb&t ef I&rada. The arthodex soh.el fay.urea - .." YaJnaval~&. He mMY be ared1ted te bave given a ~rm&n.at .. 
life to tlw D ..... Vyavabira II1xed .7st •• et law ill t.be 

oeuntry. Without hi. prebabll .. woUld ~ve been more used - ... -- . te Waraa er Brlbaspat1 .ad hti7&Ya.Jl& &ad. we weUld •• t 

bave l.at tbe othllr twe.- Fer "be w1liest &a.ae.k>ta.nce ot the 

- ..I ~&J ... alky& S.rltl there might be otber reas ... as well 

a" b~si~es,.t._ intrj,nal0 llerlt &.dgrqresa1y ••• ss. Ia 

-BY ea.ea tbe eX&ggc~ra. tecl )'o1nts fJ'f c entr6.st referred t. 

by Jayaswal, between the cod ••• ~ MaaU aad Y&JDaY&lkya 

are -..: tardl, terable. He hi.el:f' alae 1a, t. a_ ext •• t 

oonso1ous of it. -Progressive ten~mc7· a.~1 .. d with 

• orthodox Q onservatl •• • perhapa g1 ••• expre.alell te that 

censaleUSIleS8 tlMe.olausl,.. Ag..1a. by tt. algn1fio&l1t 

--------------.~-----~----------~~---------------------------

( 1) 

(2) 

is-lO I, where they baye be •• desorlbed as tile lera.. 

e-r all oree:ha beiags aJld the .... rs .t tb.e .bel • 

•• rld ef prepert7. -History of" J)~rma.s· a.stra, Vel. It P. 190. 

Manu and yaJDan.lkya, Tager. kw Lectures (191'1), 

W. 61-62. 
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e1tpresa1.n.·Dt.ar_-Vya9abara· Law. Jayaswal meea.DS the 

admixture .t the laws a.S r.und in libe Dharss'&stra. _ 

the eM laDd .ad tbe Anba.'astra _ t.be .'tlWr. Bare ala. 

the extre_ tbeory of Jaya.swal tm.t the subsequa.t. ,law 

•• d •• .ust be regarded as ba91ns .r1g1 .. t.d wItb ~be 

artbaa'iatraa .peei.ll,. tba1i .t !auttl.,. au t.rdl, be 
• 

regard.d •• whall,y oorreot. Eb is not eUl17 JU8tl~1.~ 1a 

0&111118 the aod.es of MaIlU &ad yajiia.alQa .. Wuah1at.rloal 
,..,. 

a_lsatl •• - .~ tbe aa .... i0.1 .. _11 .. Son. aecUlar lawa. ,. 
As .. mratter 81' :a..ot the ced ... t" .... u aad YaJ:D&valkya. .. re 

.aly the _tural a.ct lesloal. grewtih .r , .... oall.ed legal 

-csed •• 'tIS»' besianilt8 with t_ mar-.ailtraa and onl.J 
.-

intervene4 b,. the Artt.6S' astrv.. of Kau~11j':,.... It. J. .. a net 

require much ref'leott •• t. a •• that "Uillya al. •• dealt 

With &ad &cscse&lted _., •• 'tot_ aad ..-1"191 •• alrec...a, 

- ,J -YaJnavalkya ala. were greatly Influeme •• b.tb b.J 1;be 

l)MrttJl8utraa and b, tt. ,rtha.· .. ~_ 'beUSh 1a _, e~ tbe 

0&8.. tb. debt •• tarn,. -oka •• leased. 1, 1. al.. tJ"Ue 

t. ... extent t1:a t every subaeq._' autblr ... in a :DUO h 

better 9081t1 •• t. asa1-'1.'- •• d utI11 •• , .. ..r .. • t tbe 

terese1-s aut.bera aad 'here'- .... ---17 Iiipi'''' •• at • 

•• needeli by tt. soa 1et7 6t.r..4 , .. aJl.l't' eI ,_ t1_. In .. 

'bl. ..lISe a. r..PIaftl.qa "'..n ..... • n.r UIe _.abera e~ 

the Dbar.aUtras, t. .. 'rt.taa''''ra. aa4 'be 0 .. e't Wt.nu. 

s. be .s 1. a llUob IIOre .d.antag.l ... ~ .. ltl •• t. exam .. 

the Wh.le raage et .era. •• 4 ao •• ~ aaa reJ.ot ... o.r~l. 

priMlpl •• of .tber.aad •• uno1&t;e cs.rta.1a pr1nol~1.8 .:r 
his 0,",. YAJ_Valk)'a'. •• 'tobe 1 •• ' ltapertaa1; «t.u .~ t be 

-mud t,pe .-r _ DtI&~-Vya •• bara la. WbiBh ... a. leag 

rul.1ag ••• r tt. oeunt17_ Be divided the (l.aH.ta .~ hi

oode olearly lilt. three xa.lla., the se(}Qnd Kina haYll18 , . 
been dey.ted t. tbe treat.ant et law. ~ber. 1s •• tblag 

t. indio ate tb~eu.ot, t1me whe. Y&jDavaJ.kya lived and 

wrete biB :rameus Smrltl. Hia pr.bfo.b~e time bas S.t. t. be 

sought between the first teur oent-urias after tbe b1rtb 
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(3) 
et Christ. One .r the •• st ia&>ertant feature •• f the a~1ent 

Hindu Legal literature is ta=.t there were _IV ;rlnolple. 

and. ideas aellHDen auag tl» .).urlata. Par'tloUlarlJ the 

subsequeat autbers !ad been iatlueDl1le4 bl' tbe ~reYi.ua 

Jurists. The 81a11arlt, b.t •••• the. ~oea •• t • ead with 

_re 'A ideas ~nd nette.I .fte. the' ye17 lall6uage 1a .hioh 

they ... re cletbed _8 al.os' 1d •• tioal. Ia tm resUl. .... the 

-Jer per'-1e. er the wr1t1Dg8 .~ all the jur1sts aan be 

.. r. er le •• traoe1 t. till wr1tl11g8 .ri the teregeins •• 

autber.. III tbis •• ,,_. tAw ao.~ et er1g1_l trea t ... t 

wa. yer,r .uGh reatrlated 1 ... ture &ad ext •• t. Nevertheless. 

subJeot te these general aond1tlena, Mab anaient Jurist 

oontributed i. h1s ewn __ , t. tbe bar_ni.us i.yel.~_.t 

et the H1aJu 1.& •• 

The klag i8 pri.arl17 rea~enslble 

tor the ad.i.1atration et justioe with the help et l .. raed 

.ad vlrtueua a.se •• ers. I. ~8e ef uaa.eld&bl. pre

e<J(Jupatlell, a learned Bra.blll. aheUld re9laae the klJlg. 

A~ judge er a.sesser delag a., lellberate InJustlae shoUld 

be punlshed by t.be k1ng t. "he ext •• t .t cieubl. tbB &lDeUJlt 

1. di8Pute. Tt. allegations e-r the pl.lat.iUs abeUld be 

reaer.ed. This Will be the platat. Tb. plaint w111 be 

~.ll.wed b7 wrlt~ •• atate ... t, wblob al ••• h.Uld be 

"ttarded slmllarl,. Thea w111 tell" the ",r".t. Tl •• la.st 

stage rill be the judg ... t. ThUs tbe t.ur .tag ••• f 

lltlgat1en are ~lal~t. wrlttea .ta, .... t. pr.e:t .ad 'be 

Judg .. mt. GeDerally n. aeuatersu1~ w1ll be 1 allewed exae~t 

1. CaSes ef aertal. art.e. The .. r~7 leoaiag thll o&se 

w111 be liable ter ~D&l tJ' be. ide. the &a1.at. ef the olaim. - .., nJAfB.il' ""Btt!:", gerXaia. gpttfJi t ,r1.51qa .t :tals. 

wltRe8ses. Ordinarily the witnesses at the first ;arty are 

te be exa.l~ed r1rst; but it the f1rst ~rty be 1 ... 1i~tedt 

• • 
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tb. witn •••••• ~ 'tbe a.ct~1ld ~7 abeUld be eZalDlud. 1a 

0 .... er apeolal _ger, ,be :Il8r'7 l' .. l-S t~ ault .... " 

pal It along with .t_r Ii.a. The &1116 sM1I1i' deoi_ •••• 

aoo .rdtng t. t be ..... D I ... aplrl' •• 4 •• t "bI l.'~r fd 
(4) 

1... 'lb ••• der •• cIa.' deat •• ,_ 01a1_ .-r "be plalatlt't 

aad wheMftr • ..1'\ .1' "t. .la1. 1. .,r .... cl .8a1Da~ bi .. 

,- clehadaB,' _.11 be ••• pelle" 'e ;}A7 the .bel. 01.&1 • 

., till platattft.' Ia 0_ .t • ..n.1G' betwe .. , •• "1'1., 
that whiG" 1. aupper&.ecl '" ~·-.;:tja .................... , .. 

(~) t_ ftI!Il_" '!be Dbar.a aetraa are a.per1er t.. , .. 

Art,b&a·is'traa. l'be <S1U.re.' ..... ~ pr • .r a" Ii_II •• '. 

pees ... 1 •• &ad .1'aess ••• Or&eal. are Sa be reaerte4 'e 
(.) 

.111.1 1. 'hetr abaeMe. B.r adY4Jr .. gees_i. ~w 'wed7 

7Mra i. Clue e-r l-.able. &11<1 ka "ear. 1a ... e-r • 

... bl .. , ,be _re are 'a 1'erta1' 'tbe we..,en;y. T.b1a 

.. rUle will •• '~.~P17 ta ,~ prap.rtle •• ~ ai.era, ...... 

Itt.ga, upealta .ad beU&Ciarl ...... Per .... ppro;rtatl0 • 

• 1' pledges the pl.aci6 •• 1. te be 11&111.. rv eOfA.J8 ... 'tl_ • 

.. ra '1tl. wl'theU' p .. s ••• i •• Gaan.' be~r.t .. ,. Y-aJ".alk7a 

-re1'era t. tbe dlt:t'erent klac1a fit oeuna .t ,_ gugaa. 

tbe S' "~, a. , .. Kalas. haulial. •• '" t,ra"'(J~1._ oeUlci 

•• t taft a. lefJi&l. ct.aseq_lIOe. All 1apr • .,.r ._tra13ta 

bet ...... fa t.r .'1(i: 'Ohl14, bUabaad aad. wit.. ___ I' .. 

aenaJd &ad preoept ... aad pa,p11 •• Uld. be de"la"' aul.l &Rd 

•• 14. V1J ..... • .. ra 41aoeurag •• t,beee ... ~'1 ..... liable 

t. be .1\1&t.' by uadue lanu • ., ... "be rel&t;1 •• b1g 

b.t .... tbe. 1 •• ~ a t1duoiar, eblt.t.aoter. 'lb1-sa 1 .. , &ad 

reo ... "4 .beald b. "t.arRed t.. tt. real. .... r aad .. 

prepel' l,:ientif'10.tl~ •• 'rbe treasur.'.-we abeUl.<l be 

dletrlbded MOm-dillS t. law. & Brabm1. ~ r1.Uag a 

• 
yaJ_yalqa II, Ii. 

Ibid II, 21. 
i' 

See jilt. Chapter I. 

rxp • 
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treaaare ahoUl.11 b. the .WIler et 'be .bel. U .~ it, aa 
(" 

he i. tbe ... ter e~ "be ... 14. Tt. &lJI8 _ .. , repl •• iah 
(8) 

"he prOpert7 .tele. er rebbed bua .. , r.() ••• re~ - ." YaJ-.,alkya "t'.n h t_ dlt'terea' kl~ et'~ 1.Mr •• t and 
(i) 

'the right. aM "utie. ot' 'be l •• dera &at: berre.ra. 

I_oral debt. are .. , ,. be paid by '5l1li beirs. Tbi _""11. 

are _n er 1 •• 8 ideatiMl wit,b tbe ~ •• isi._ .... .. 

alread7 re:t'erftd te. The 1 •• ~ :ieb'k .. 'rea .... ' .... .. 

leagtb b7 &11 'be a., 1e.t Jur1.ts .r lAUa. 1'5 _ 

.... 1 .. re4 t're. the N1181 ••• _ral a_ l.gal. ati&lldpelnt8. 
'" The 1 •• fd clePNtt _s 'reate ... ~es ... \e "-ba" ef 

aeb". 1"" q_.~l.a .t dep .. 1'~ ...... 4 _ cs.an .. ., .... d. 

be ..... ilia I" br_cs b wt cs,.n~e-. .. t. be d.eal' 

wltb ••• e"17. if. 4e~1to17 .. " ... guai.be4 1a .. ae 

et aaaatberl •• d ••• r wtltul ex" -Bll" •• d.e.tl'~~tl'. 

• .t t~ pr.~r", d.ePM1'-4. Rttte ~ 1.'-"8t _s ,. be 

"d.'toeralaef1 wtt,b retere ___ t~ oaa\e. fa. Bra..,_ were 

t. ;aT tbe lI1a1 .. tahrea' ... ,~ were ,be lerlis ~ 

't. .•• rld. , eredl ~r <t&Il real... hi. 1-- by • ., ••• 

1l1Olu:11ag ObMla .to ... tt., ..... be-. "~Mcl _ ..... 

l"bere 18 .1 .... ~al1ar 9r .. lal," aU _ 'b1. pe1." 

b~ 'liJ--lQa •• beIl & oredl'er aU. a_ ~.~"' .r tba 

b.~r. aad d t. latter eJ-9'1a1_ betere '5be killS .be 

w11l be II_pelle' t. pay tbe'I". Thi. grey1.i_ appears 

t. ba .. bee .... ~ •• '-be ge.zw.l _zl •• t' eqU1ty. y1z., 

tha' be wbe a.eks equit, .ua~ ~. equ1t,. Ia Ba ••• • t tw. 

er _re _r'tsag~a _gaia, U. fl'rat 1. ti_ a..,ll grewaU. 

Tb1a is &~SO trua ot • ..a .ther almil&r traaaaot1ens. 

• ? • T • 

( " IlallU VIII.. ~. 

(ej This i!lJ.?11ed & very t,1gh st6.ndard of" duty on the 

(9) 

~rt o~ the rUler •• 81m11ar ~rov1s1on WbS found 

liur1118 the )( .. 11. rul.e 1. lad1a al ••• 

Cf. Vu' 1.that Qauta_. l&u5U7 .... d llanu. •• 
•• 

disoussed above. 

-
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SUretysbip 1 •• rdained fer &~~ar4llO •• 'true' &ad ".-y.at

Saretie. ale ... are ltab1. 1a GA •• et ~f.Ul' 1. tm first 

'we c •• ea. Ia tt. 'bird Cll&8S, the sons &l.ao are .liable 

but .. t a tbe grandsons. V1 Jet'n •• • .. .ra al ••• err.berate. 

'tihia Y1e. ef ya,lMftlky •• Ia .... ' ..t .,re t.h&a eM .urety. 

their liability will be~ ao •• rdiag t. agree.eDt, i~ anw, 

and. in abaeBOe .t agree.a' 1t .111 be treateli .. Jatat 

and .everal aCtJorc11aa t. the WieL" .t' 51» oredtt.r. A 

usufruotuary Ple18e is never t'ert'e1Sed. arad1ter i& net 

res.?ons 1ble ~.r the lea8 ef cialaS8 ef tbe ~ed6. 1f' 1 t 

1. ,due t. the 60t .'t God er 'ba &1... It 'he gleds.. .. 

"'fuses or tailS to return tae .. le~ed ~rcflerty when the 

loa.n is of":f'ered: bAck b)' tl.e borrov-ier. tbe creditor stJlill be 

deeLO.eJ. us i,;, t_x tb1e£ • 

. e. l't9hfltf:. 2roo:('-- -wi ttJ.e§.s.es .;loc l1L!1Grfts.,..j:..r~d. JO~~r"lS ~ 

P ..... s1 •• as & me~ns of ~roo~ t.a bean alreadr di.oua.ed 

1Jl ~.Jm .. t1 •• witill ad".rae ~.a ••• l ... 0.-1'&117 a..-akiag, 

tbere .beUl~ be thr •• witnesses; but one witness ale. ~ 

surt1ce if be is e~tr,aord1r.r11y v1rtuousbnd reli~t~e 
. .{ 111 

a.r~d' if' he is a9.tX0veJ b~ both "the • .;aurt1cs .TIe Quallt'loat1ons 
( 12) 

an~ disQual1f1aat1or£ cf w1~D88.e. bay. be.n enumerated 
. -.... -

1 .. <:'etalla '!'J~ "'aJ_YalQa. hlse ... ldeM. 1a • beil1.us 

otfenoe entailing loss of' be-y •••• d beayy a1UIl.1ahment In 

MIl. It 1'. al •• equall,. a11lhl. •• t t. • .... t ••• li .. e 
(13) : 

eYldenoe ••• f'aot u ... t. a .a. , t'&la8 witness and. a. 

witness unwil11ag t. d.pea. are equally sinners. In CbS. of 

oenfllot. tbe evlde ... e~ the "Jor1tJ' abeUld be aco.~t.~; 

1. ca.. ef equal dlY1ale. the testimony ot tbe most 

virtuous "is to be 6.al.eredte. , __ giving :f"<.->J.ae evidence 

d _ 

I 

(10) See the Paragraph Just abe .... 

(11) YaJnaY&lkya II, ?2. 

(la) Ibid II, 68 .. 71. 

• 

(13) A 91~llar prevls10ft was made 1. tbe lawaa 

adminIstered ~uriag tbe MUSlim rUle. 
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.-te MYe the 111'. e'! a Bra.bl:!llaarin does not com.1t &».J 

a1a. But in t~t case, sOW! peaa.aa •• uat be 9tlrfer_d. - ., YaJnavalqa .... prwlt.d ~er aaIl1 detail. regardll18 t,t~e 

exeout1oa of dOOWDents. Tbus they !OUSt oClnta1a .... 

partlottlars regarJ1ns the 1<lent1$y .t ~be ~rtl •• aad the 

_tun: .1' the trauaotl.na aIl4 '~7 .uat be lavar1ably 

.igne ~ ,by ,be exeoutants t&.lld t he wi tness8s. Tt. 8161'1& ture 

o~ tbe exeout&nt alone 3&.n be seod •• iuaoe 1f 1t 1. net 

ebta 1ned b~ b-aud, :tero. er a,Q .tblr .11;1&'1116 taster. 

Ia 0& •• • t 10" er destruotioJl a. doc1.tDent aan be Hill&oed 

bJ' aRother witb the ~nctl._ e1' tba k1116. 'It. ••• t •• te 

.1' a deou.eat .beuld be adJu<lg.cl with refer • .,. te tbe 

1'aGiia .ad o1ro~t~BOe8 ot eLoon j<;i.l"t1aUlar ca ••• Pay.at 

aade .... t be notea on the baok e:t tbe d.eowz.at. _"eyer 

'here shall be 1nde..,enaa' &Guowlelia_ •• ' by tbe ored1ter. 

After tbe ~yme%1t o~ tbe entire jues tbe J.ooumeat .t.uld 
.... ( 1.) 

b. tarn. YaJIlIioVc.lqa ret.~ t. erde&la by balanoe. t'1re 

W&~r. pela .... d k~ ....... -.ana lirlakl:ag tbe .ter 

1a wbiah &on 1iol has been washed. 1. ap.-ly1ag .rd_l. 

tbe ~a1ntlf'f IlUSt aaderw.k. t. UIlClers. punl.t.e.t 1. 

!'S&se 't. allesa'I" 1. u, PI""ecl er the &!'Sa ... "1. 1. 
-

•• t aabatat1&ted. This -'8 UL.doubtedlJ a YW7 _bele.ome 

abeok f'er the aoousel to be lmmuae tr •• UD.Mcseasa17 

bara ...... and 1 .. g1aarJ allesati •• ;1 ....... th1. 

s.ned t. a_ extent thl ;ur;oae o~ ~resUll1~t1on ot 
( l~) 

x%XXX ......... 1nnooeDae.l. bebal1' ef tbe &csQused per ... . 

-
(14) Tb1a praot1ae is still i."tual17 tell.wed 11\ .m-

OguntI7. 

(15' See Aat. Ct.iJ'er I. 
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I. oa8e ef the I. ..... erdeal 'the aaoused person waa t. be • 
declared guilty 1f AnJ serious oalaw1ty bef~l hIm within 

(16) _., 
14 days. YaJnavalkya p.esor1bes different erdea18 fer 

d1fferent pers.na aooarding t. their inl1v1~ual coniitior~. 

Tba to. tber -7 

~ 

giv1ng at his dlsoret1on the best tb111g to the eldest 

s~D.. Regarjlns the autberi~y .f the tather t. _ke uneqtal 

dlatrlbut1.m differeDt .glale.. bay_ bee. held by tba 
( 11) 

different oommenta.tors. If' t~ partltle. 'ta.kea pl&ae 

after the deatb or tbe pare.t_, the .e. alall d1"lde the 

....... assets and ,p tlS"'liab1111i188 eql»l17. O&1ns 

of learning are .at sUbJeat to ~rtit1cn ~mor~ 'the 
'1'7&)~ -

brothera. '"oerdlng te yaJM.va.l.ltya .... and tatber:allB11ar 

and J-iBt iatereat 1. l&Bd •• er.dy and wealth reoelyed frem 

tbe graadhtber. Th1a prevision ~ beell 8ubJeat te 

l~ertant disousste. by the ~ltf.re.t o ..... t.t.rs.The 
~ .. ... 

oOJlOeptlen .t Jelll't teMftoy o-r tbe Xl taksara school is 
• 

baaed e. tbis pr •• 1s1on gf hJnavalJqa. Tbe texwa oerody 

and wealth t.n bee. d1tfereD1i11 1aterprete4. Z V1J_nes' 

ya.ra and. ethers who hol~ a son's oWl.l.erab1., t. be o .. e".l 

with tis bIrth put :rerward thi8 text .~ U,jiiaYalkya aa 

however. ~xtlla.1ns 1 t l:.i.S 11l1ienc1eli to. se"ure ". tile sen 

Qf' &. .lee.s.d •• & .tare 1. t,be graJ1c1etatber'. ~r.~erty 

wbiob be etber,yl ••• eUlil •• t ta". Be". The 3ubedbin1 says 

that "his lien ap}lies 1. the O&S. et • grandam whese 

:rather ... s united with tbe sra.dfatber ad 18 de&d. The 

irra.lt.r&daya ebserves tbat tim leeJU, eWRllr.1l1~ .:r tlw 

~ath8r a.a the a •• 1s reoegftla.d by tbia text 1. the 

anoe.tral property a. oeDtrastei wItb .... tbl .elt-

- -acquired preperty. TbI \'7afttw.ra IIa.,Ukba takes tm. werd 

- • 
(II) YaJn&Yalkya II. 114-11~. Fer d1aoU891on .. erdeala 

ia geAeral see Ibic1. 

(17) See Supra Ch&~ter VIII~ ~~. 
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grandfather te include great-grandfather alae. Unmarried 

aiaters are entitled te the 038t e~ their .. rriage 

oeremonies :fro. the brethera by taking e •• -f.urtb ef' the 

bretber's s!5.re. Regardill8 tbla •• -follI'tb sbare there ma 
. 

beea a dlfl'erenoe o~ .pinien A"OIl6 ,be dl~ferent oomment--atora. V1j_us'ftra aa,.. that. qtarter e~ the abare 

means the quarter et the alJ&re WhiClb abe slleUl.ci taye ge1; 

if abe I5d be •• a .en. Vao •• pat! Ma'tie.las tbll a.tukara - --- -- .... and re11ew1ag the text .t Viaau .auelta-., tte b87a ... 
•• • I ... ..... ~ -svay1ttallurupeDa aamskaraa kurnrate---_78 tbat the • • • 

_rriage oeremeny e~ uaarried a1a\era a.betll.d be performed 

aoo~rd1ng te hi. wealths the •• rel quarter i8 ua.~ ber. net 

1. ita plai_ Bemae but aim91y to enJeia the a11"-3Oe et 

ae lIlucsh a8 will .U:f"fioe rer tt. .. rrlag. ef tbe al.ter. 

s·'Ul.a~:i, the smr~t1()aJldrl", Bhiruol .. " iI.tit.vitaM - ".- -agree w1tb Vaaa.apat1. V1Jnanes'yara &ad tt. YiN.itr.day. 

- -r.jeot thia illterpretatlon ..... 'paraka. "dlatlthl 

- ~ - -and the .yakl-. agree with V1Jnaaes' yara. YaJ-YalQa 

thea re:r.rs t. the d1tt.reat k:inu .~ .eDa &ad tbllr 

relatl1* exeellenoe with their r18bta aD4 d~l.. 1. 
( 16) 

oellMOtl •• with i.berit&JlOe aad .uoa.ssi... He al •• 
( l~) 

enumerate. tt. erder e~ • ...,o •• al ...... 'b8r 1. t. be 

8iY •• eQ1.Bl stare with the sons. The Strid.ta¥ ~ • 

a." II oh11dl ••• we._ goes te tbe buabioDd it tt. 

_rriage 1. 1. the apgr .. eli ter •• ad it s ... t. t.r 

pareJl'ts til case o'f d.laappr..,ed terll8 st _n1&ge. But it 

abe lHTe. issue, 1 t w111 get te the daugbter,. An l.~etent. 

all .uto.ste, • bliai ... :ai aD lJlOurably dl.eased rIan will be 
(ao) 

entitl.d te .. lat ... .o • .al,. 
- • 

(18) yaJaayalky. II, 12'·114. 

(19) Ibld, II, 136-138. 

(20) Ibld II, 140-141_ 
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1 beUllda17 d1siJut. sheUl d 

be deoided by tat.rnal as w.ll •• ezteraal .. rks aad 
(21) 

w1t nesses, apeo1&11y o ... l.~t-s af el4erly aelghbeurs. 
- ." YaJrayalkya als. refers t. the a ... truo'1 ••• f emb&nkllJe.ts 

ana w.lj.~ raUJld aad i .... '. f'lelda f.r the benefit at 

_Q. Ia the l •• t •• r.e, .. refers t. ~be o.mpe .... tl •• 

ta be fJ&1d. by a oUl."lYatv wbe lIJlder'tak.e. t. OUltivate 
(22) 

a •• 'tert. lalld 1 • .al.. I. dl.ouu1JlS tr... rlsbta a.a. 

dut1 ... r tbe .. tera aad a.rc1a_ .. y';JiaYalQa f'iret ef 

all ..... n '-a Il1:tf'.reJlt a1.cIa .1' t1._ aDa. a •• ~DS. ti OIlS 
(;d~j 

for inJu17 10ne by d1:N'ereJ1t olasses ot: ca'ttle. 

he ahall b~ a2}reh.nle~ &Dd det&1Md until be 0&8 'produce 

the ~er.en tro.-w~ be purcba.ed.--- wt.. tt. aottal 
-

_r de_llda that th1. praperty ... l .. t er atel." Ii; 

1s risky t. gurabase J1. a.D¥"thiD6 fr .. a 8usplo1eus 

ct.&r&cter .r 1 ••• oret, er ter lMdeQ .. t.- .. rille .r at aD. 

unusual beur. Whea t.be .eller 1a teund out, 'the real 

Clfur will set "hoJ ·.-1l1113. .~.J..~ buyer .lis .,r ioa .ad. tha 

:U.s¥oSl!l ?-! b;rr the A.lng a.f'ter 'n.;a.i tlr"l$ i"!lr Gll'3 ~·et..r. 

l~e ej 1t ,,'" 1i::-1!J¥t;:"'-.~ sh8u:..l be m,.;.;le v, i ~»ut a1 t"eQdy t..ill8 

IDaci. _ adeq~h pre.lal.n ter 'Ile .. _bere et tbe family. 
"a5) 

This waa tmdeubted17 a •• ry wbol'8S0me restrll3t1e •• 

(21) 

(22) 

• --- - ... - - -
.... u VIII, 24.6-61i Vaaei.tba XVI, 1~16. •• 
strl<1tly • .,.&.lt1Dg this tas nott.ins; to io with 

boun~r.r d1apute. 

(23) In ancient lad1 .. oattle 89801a117 oews oeD8t1tuted 

the .oat l.pertant it. •• of ;reparty. I. tl» 

R1gveda prayers were made for being ~avoured with 

the gift .t oows. BellO. tbe herdsaaen as & ala •• 
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- ,.J YaJDavalkya all ewe dlffereat peri." during wb1ah t.be 

articles pUI'cb&sed r.&.ve got ~o be returned. he _kes & 

very equitable and oomprehel181.e rUle by sayine:; that the 

cases sheUld be o.D81~r.d e. the iJeOUl.lar taots and 
(26} ... {'~ ~ ,..."'1 ~ +..v ~ Jo:.."",+-

a iroumstanaes of eaoh Gase. A sllilve C ouid be re-.Jd.sea "" ... 
.... .I}- t.;,.~,.t..- i A. ~ ~ ~ 

.... by toroe orby be1ns sald by rebben aeUl.d be unoolld1t1enally 

relM.eA.'. "ppreDt1ae abeUld rama1. 1. tbe bouse ed' the 
(2'7) 

a.,ster until the eX9ir&tion of the at1.,Ul&teJ ~r1.d. 

Gel'l8rally 8~a.1116 ouat.aaal"J' lawe a. well as uaagea abeUld 

oe car.tully upheld if they are not inconsistent with the 

revealed law. Tr. k1J1C!; a.ls~ shoUld ilre.erve tbl peou.l1ar1tiel 

and cens.rYe the •• " •• jl .. t ..... 2t.XSZ. ~r&()t1aes of 
_ (~8) 

S'renis, Naigarns.s. Pakhandla and canas. Be wtw ."kk. . ..., 
~~be.Sl •• the meJle7 et a ca .. er ,i?1Ib110 bo~ .boUl.~ be -
t.Jl'.3bed after ceJl.f1s()&t1011 of his ,Jropertl. The lab.urere 

abeuld be .9&1~ tbelr wage. tully e. tba o()m;let1e. of 

th.ir work alld •• tbe basts .1' eQlalltum _ruit- _ wt.. 

it 18 done part1ally. In abaenoe Gt any .tl~U1&t1 •• 

rea •• nable nllUlleratioa ahOUl:i be .,aId b¥ eveI')' emgl.yer; 

the e.;»l.,. ••• alae aheUld take oan o't tile Implements 

of the •• pley.ra • 
• ( 12) bdir1h1 p. hlb1aM 1M bltili a hrtnerab1p 

aa.eal.tiona ooUld be for ... ' aoo.rdll16 te YaJDavalkya by 
( :I» 

traders •• aorlfloera. agrioUlturlsts ... ad ar\laana. TbI 

me.bers woUld a.dJust their ,l)ret1t and les8 aooord1ns to 

capital and agreement. , member woUld be liable t. oom~en

sate others tor h1s negligent &ot wherea.s a.t the same tlme 

hi woUld be entItled tor hi. specially .. rltorloua seryia •• 

% cr 

bave been invariably J1soussed by &11 the sages. The 

ilDp.rtanae e'l rearing aattle al •• o&n be gathered 

tre. the prevision ~de for ~v1ng sufficient 

Jasture l&od rer e.oh village, oount~, oity or towa. 

(24) VI JilI:nes' van. reJeats ~be lnterpreta.tle. of tbla 

tnt as giveJl. by 3' r1'kara. lparaaka a.nd 3' ul.a~a:ni • 
agrae with V1j~ne~var~. ... 
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like Kaut11ya to be organ1s,d under the stat. Gentrel 
• 

by a Superintendent who was al.. te be a"peia'ted trem 

among the gamblers. The d1s~utea d.lDong these bodies als. 

were te be deo1ded 'by th8 e,&aablers tbemsel.,ea. The State 

was te reoel.e its .peolt1ed Abare 'tn_" tbe gambling 

&sseo1at1ona. Besides the revenue the e;..~b11ng house 

()aUld serve as & hel;fUl means for .... deteat1Dg cr1 •• 

aJa4 .ftendere. 

13. Cr'.' • 
adUl tery were the J1f':ferent ty~e& ~ Clrimes l:J.S enumera. ted 

_ ~ " _ -_ ..,.... w 

_ W 

by y.Jm. ... alkya. Abuae ar t1efa_tien -'8 te be .~..at:x 

adJud10ated 3hiefly with r!f~rana3 ~Q tQ~ ~ue3t1on o£ 
- - (:31) 

~ of' tte oast •• -r the .Ut'f'erent ~rt1es. COlllrD8ntlng 

on this verJ" it laa "'-ell held. bJ VIJDanea'yara th&t a 

Xsatrlya a Vais';/a or • S'uu.ra abaa1ll6 • Bl'Wt1a1a .eald be . . 

p_t_bed .1 tb A ft. .t 1)0 aad 110 pa._ ... be& tus a:ad. 
• -.. 1;11a1;l_ re.peot1Yelj' ..... Vale' 7& ... Sf Udra 

abu. IllS • K .. 1;r~ 18 'te be t1Md 100 er 1110 ...... • • 

r •• peot1vely. A S'ullra abua1l16 • Vats' ~& 1. t. be nJled 

100 pa-_. 'Brat.!a .. "be .tblr t.1I4 abust .. a Kaatr1ya . ~ . 
Yai.' P er ~udra 1IU ,. be tl .. " 60. .:ai""' &ad lai- .--• 

Va 1.' P abuaiJIS a S'uUa _. t. be f1 .. d 50 j.l& .... Fer • 
l.preoat~y threat a t.eble ... bad t. be ~1 •• d .. t •• 

pap •• ad aa able .. lad t. be t1aed ad b.\IAd ci.wn to 

beg the pea" •• Tbe b1gbeat ~1_ stall be lmp ... d ~.r a 

-
(25) Ia .ehomedan J.aw ala. a •• oaJUlfJt will away .ore thaB. 

_third e't his ~.pert,. 

(21) yaJDa.alkya II, 177.181; .. au VIII, ala-I •• 

(27) Vaau VIII. .10-.&20. 

(28) Uaau VIII, 218-221. 

(29) Ibid VIII, 21;·220. 
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tbe ditterent k1nds et assaUlts aad ~roY11e. fer the1r 

putah_nt. Bere a1 •• tt. Brabad. .. are t,e be treated 

pre1'ere.tiall,. , 1I ... Brabmln atr1&iaa a Brabmi •• ball 

have his .1'1' •• 111118 11ab out eft. Wben the •• 1. 

assaUlteci b7 Im&~ a •• JeiatlJ'. tbe ~l._a' atall be - ~ deublede YaJDayalkya al .... tea greYlaiea t.r gun1shlag 

assaUlt o...ttted 1. reapeet ~ .-1_1. alld pl&ats a& •• 11. 

Tbi ti .... t.ll be d.ubled .bea • ., 1a~U17 18 11 ••• t.e & 

tree 1a a eaCJrlflolal 91aCJe, oemetry, bauadar7 .r & 
(32) 

temple. A sit.sa .. a bela ... ette.,e 1a "emmitt.1i &CJCJordl. 

JI6 t. YaJiaY1J.l.ky. wbe •• oelllGleD er ••• tblr'. gr ... rS7 1. 

tak •• away b, t.roe. For .... sa. tbe 1'1 .. 8.b&11 be 

deabled the ... 1118 ef tbe thiag 'tak •• buti :reur t1_. wile. 
(~) ,be 8fti. e:rr • .,. 1 • .ie.ieli. & lIB. laatigatias anotber 

te .-.. oo.tt a ubaaa bd t. be tlu" te .. tl'" t.be 

--."aRt of the reward e:rtered. Ia tb1a oenaeotlea YaJDavalkya 

.IlUIM~~S .e •• ra1 .'her etteme •• uoh aa obea'Sing, 

or1m1D&1 ldaapprepr1atl •• , orlml .. 1 breaob e:r trust aDd 

, r 

oem,tJrl ••• tbese 1~ (Senn.ot10. witb trade au Gom_roe. 

Y&JDa'l'&1&7& ... pr .. lded ~~ ei.berate rul .. ter 'tbt 

. 
~ 

,. be :flzed by tbe killS- Fr. _ thea. elaberat.'.) 
• (34) _ 

pr.Yial.u Ja,uwal. baa rlp't17 oe"lQde~ tbat. E 1'&JDayalkya 

t1. eurl.bed aad wrek • __ a tilDe wbea tben ... a ge_"l 

pr .. peri'7 1. tt. oeuatrJ 1. tbe .Ia~. et trade aad 

oe ... rae. T_ly •• a~d be apprebeacia4 with tbe be1g of 

the d.'.~tlye •• Suaploleua obaraoter &ad prey1eua .... 1. 

G._lot. abeUld be arre.t.d alld ~1D1 .. "-1. 0 ..... -r 
tbln. It tbey aaMet exglal. tbelr cs •• cluot .r reeeY. tbe 

m. - L ....... - m 

(~) Ibid VIII, 2Oe-211. 
-

(31) raJ~"lk7a. II, ~,~ 

(32) Valll1, VIII, 278-301-

(33) Ibli Y.lII, 332. 3 ... ". 

(3') ".U •• d taJiiavalJQ'a (T&gor. Law L .. 'ure.e). 
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auapial •• ell theil, they w1ll be ~-ls.bea. .a t.be1ves. I. 

aa... wbare theft ~an.t be d.t.ated or tbe .telen pr.gerty 

aalUlot be trao.~ the k1ag'. eUloera •• d. yl11as.ra 

oe.,.rIled .~e 'to bla .... 4 tlla l.t~r are te cs ....... ,. 

-rer tbe ulIreOGftred .'.le. preger1;y.BaJldlgrataa the .tealer. 

ot her ••• a!lei e1.~".~. a.d the .1~1.nt ',mard.r.sra bad set 

t. be ... 1.pale4 _ a .take. I- o1lll1ab1ag tmn tbe 

p' m1 ~ ~~d ,.,t t'.'l t ~ )..-11 '1~~ 'J't '''''1 tp. .11.16':;op ~J~t tna 'ips .~ ~ ~ :'i ,,:",$i 1. 

'''''m1'3~~1lt ,;.r!'t,.."",.....~!11, .. « .. .,,~YiJ-... l~ 'ler dif':ferent 

of~.naes. 3u~erlatively wicked women ~il11Db ~n ~~d 

brea.~in& reserv10rs v,ere to be ~lUl16ej into tL.e Vvl,i,ver 

td'te-r ~eins tie:l ~() Ii. stone. A. WGitrull 1.1.111.ne aer !l:.lSbund. cr 

ch11d., burning i, house or vi.l.l""e;e a!loJ.lJ. b~ w .... illed b;r " 

oenducte.1 Qn twa;lotbeses :rr~med aoaor11n::; to his 1r:c~-ir...c:,t1ons 

and antec e .:tents. B u:roniI1..g "'''.:;.,8 tt..e pua1sbmeat ter th.s e w he-

W0'n..a. 'b1.t.rn tt thrbs,hing f1 oor, a .nous e ,8r· wh$ \~ ~Ul J 
'lVl- (35) 

car~~ly know the ""ives 0i' the li1r...;). yi:;nb..V&.lkya. uses' -'\jhe 

1I!1~$rtalU.t.. An .itr_ty~ ...... 0o:1u1tting tu:'s o~:J.:~no8 .... !:;hiLS~ don 

'Arya He'tl:Ln VfP3 t.e pe .~··i.lv -',Q l~o."&il lih.C b. ~Ll1 .le:':i.dnt.,; ~ 

It. 11'.,*I&M' •• 

I , _ 

AJI;J _. ad11ag 'te er 4.duotlllg rr •• a kl)16'. edl~t ... 'te 
o -

be ~18hed with tbe bighest alleroe.at 11k ..... :rferlBg .. --

........... prehibited fe.d, te a •• tber.~ He a18. gave o.ert&1n 

lutaaoea where tbe wr'Dga o.-s.tt.d by aerta1a &1l1_1. 
(36) 

a.u1d .et 'Rta11 • ., ~UD1.bme.t fer their .wa.r8 •• 4~b.dy 

7 .. • 

(35) Manu VIII. 302-343. 

(36) Yajna'lalkya II, 298-:a>. 
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1.preaatlag &gal .. , "he k1-S, .alu.nlatl-s hi. or 

111Y1ll.S1J18 bls • .ore" aeuuel •• bMll.4 bay. hi. t,ellgue out 

eff a.d the. baal.Led fre. tile klagde .. byene _11.1118 

alV' prepertl' f're. a ~d bea,y er 81tt1118 ell the k1116·' 

"bren. er oarrlage .beuld be pl1ll1abed w1th tbe hlghest 
g/ 

a_r>3e .. w.t. ,. ua.)st deal.ls. was te be re.lewed b7 the 

klag. a •• l'e.lag aa -Pge9.l agaiut a ~l1at je01s10. 

abeal.d pay • deuble tt ••• 1'1". &1118 al •• reo.lylJ1f5 &1tiJ UIlJuat 

:tl.. aheUll ;)&'1 Itt. the Brablr1_ wI tb hi. e.. bM.ad 

l.ar .... ~ thlrt'ltwe teld. 

Para'!tlI "rill a • Para"ara •••• t. have 

• oou~l.d a .ery ~re.i.e.t ge.itl •• a ... t the anol •• t 

Smrltl-wrlten---se muah •• tbat be olal_ t. be tbe •• 1.

guldlag s.rltl-w.riter ter the kal;'ge. The ola •• itiaatleD 

et tbe ditterea' ages and the apeoltioatlea ef the different 

autber1t18. ba •• be •• gl ••• 1a tbe tellewlag veraea 

-' attrIbuted t. ParasaraJ-

The assert teas 1A the abe.. .erae. ct&lUlet be ta14e. te. 

ser1.usly. S. far aa the f1rst .erse 18 oemoerned the 

dlt:t13ulty Is net aa great alao. It alm;l, tr1e$ t. assert 

that .ao.r~1ag te the Reeds ,f the dittereat ages d1fferent 

laws ahou11 be deylsed aad resorted te. But tbe .eaend 

•• raa bas get aertal. h1atar1aal .ad ~hr.nelesiG&l 

dlr:t'1oUlt1 ••• A. it 1., tbe aeoea4 .erae 8i ••• tbe erder 

et .uooe.s1 ..... ng the d1~.reBt autherlties thua--·-~ 

MAnatya DbarlD& 'ter the krlta er iatya yuga. putaa. dharma 

-fer the Trtti yuga, t.he Dbar_ of S'amkb&llkh1ta. :Cor the 

- r -Df'apara'yaga •• d the Paras'ara Dh&rr:Jl), fer tbe ~ 

bl1yuga. ,. 1 t ha. already bee. •••• 1. tbe Oha,iilter •• 

th. Dmra:&sutraa. Qauta._ is und.oubtedly the earliest or 

the S';'tra-writera; but the ik .... a-Smritl Qan_ b, .. meana -be sa1:1 te ~v. preoeded the Gau1:tama Dlarma sutra. 

-uanavs. r~ might have referred te the M&aav~ 
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Dbar.aa~ra wb .. e .erJ exl.teaoe baa be •• rllb~ly qu •• ti ••• 

ed, S' aUba-11kbit.& aaal •• ere •• t •• gr •• a .. t wri t.ra 

a. t. have d. ... n.1i tibe pr.ucl p_1t1e •• ~ rulll18 aa 

•• tire age. &e a _tter .t :talSt t;!leU' .rig1_1 l)~r __ taUtra 

baa •• t .ve. aurYl •• i at a11 •• ~t we pee ..... , pre ••• ' 

la •• th1 .. but tw ••• 11.ot1_ fd •• ra ... lAa'17 PaN.'ara 

bu ..... uelared. .. the rul,1ag aut4.rlt, ter tit. _11 .S •• 

'ppar •• tl~ ,_ :tira' three .u'5berltl .. beleag t. tbe ..... ~ .. ..::. 
Dbar.aeU'trA8 el.J' .-_a-.ra a ... t. be tba autber .~ • 

itllr.t._ Tbare 1. al •• 8_ .. ~1 •• r.garJ.las; tbe 1denti t~ .. -ef P.ra .... It .igbt tbat there were e ... r Mre Para.' ara. 

al •• wrl't1:ag •• peltti". _ trequeatly ret.rr.d t. b)1 

X.atil1a. It aee __ re prebabl. tt.-t Pari.'.ra •• tbe 
• 

•• eth" .r • beek .. pe11t1" •• Tbl. will be oerreberatel by 

- -the Paras' ara- .~ba'YY&. 
,. 

The extellt Paraa' ara .!Drit1 oe"latlBg et t.elY. 

cbapi~ra .ad 5~2 verse. deal. Gl:r with toad au 

praY,,·01tt. a.i net witb Vyayafrara at all. Fre. the 
(38) . _ _ 

.eree--- -X~&tr1y. be praJ. raktA~ at aatra 9&11 praoa.pvat, 

YIJ1tya para •• 1DTaal k.lt1. Dharma .. p&t.y~. 
~. . 

llidtaftoaryya 1.'tr.dUIJ .. the t.p108 .( V)rayatara " .. erll18 

••• -~.urth .• t hi. o .... tary wIth the •• n_rka, 

• A'taenoarak&nde Vyav..,. tB~"'p ... tarbbiva.bh1pretyi 
: . . " --

faria' are prl1;b&g yYay.t:ra kiaaa_krltva kf11;1f <ib&rmeD& 
_- _ _ :.. • __ ( 39) _ • 
pal.ye~ti Ima __ tn. Vyav.tara ... krita .... -. . , . 

The !Mat :f'&meus '~.k& Qr ')aNS' ara 1. -Raa .... -** •• 
~~ eta •• hlab waa utIlised by great ... eUled i.'vara 
• -- -Ca.:lra Yldylt.aagar 1Jl adveoatlq tbe S' a.tr1. legall t.;J .f 

Hi_d,u wldew-re.rrlag •• The 1aat p.et.t1 •• .r Paris'ara's 

::~t-· text rail aa - .. v1ciyatl.-. Obvl.ualy it ... 

lliaread rer -Patl4-ay. lldh17&'te-. a •• tber peoUl.1arl'ty .f 

Paria- ara Sm"ltl wa& t~t 1t e.uE:r&tecl etI17 feur k1ada 
(C) 

.~ .... aac1 1t emegised the S.t1-ri'tea. PaN'.ra taa 

SQ - .. e 

(3') I. 21. 24. 

(38) parae'ara. Cbapter I. P. 6 ( a.s, Series). 

Dhaka University Institutional Repository



-200 .. 

b8ea trequeatly referred te •• d queted by laut11ya, 
• 

V1Jii.el .... ra. apaNrka, Sllr1tt-oaaclrlJ1& ud He_dr1. 

There 1. &1 •• ret_rello It t. BrU.t Par&a t an .. a Brl~dba .. 
t:aria'ara wbe are d1rteNat 6uthera. The Pari.'ara 3ar1tl 

(41) 
.uat bave be •• wr1tt •• bef.re the 5th o •• tury A.D. 

- -- lY Wd 

- -(39) Para.' ara "'d~Y)' •• P. 8. 

(40) . c~Pter IV, ,. 14. 

J41) I ••• , Hister" et Dharmas·aatra. Vel. I, P. 195. 

-.-~ .. ~.~-... -.-..... .. 

, 

, 

Dhaka University Institutional Repository



• 

g H • r ; I • dUll 

j-L-UT§ jgITI3. lfiRADL ~IF~ZATL U'I.' MnA);A'. 

'&2 CYt,.HiRit 

IiI) Iatre~9It1... It baa be •• m.at .ptly .. 1~ by 

Xaa. tbat "ra", Briha.patl aad &at7&yaJl& tem • 

trlu-irate 1. the realra et the ... I.at "Hia(iu ~<:L. &ad 

... pe8it1 •• er tbe lesal lterature. Tbelr as. may be 

fixed betwee. 400 A.D. alld ?OO A.D. 1 ... t1.atatlve way. 

All the.e three Juri.ts exblblte~ aa eseell.at aaalytloal 

i .. lgbt .ad tbe ... t ~.r.t.ot aoucea ot elaber.tlag aad 

explala1ag tbe Juristio priM1;1 •• aad. phil ... ~h7. Of these 

tbr ••• eBly tbl •• rll. e-r Jlarad& •• b ••• pr ••• ned ia • .ax 

ce.plate ter~ The traditl.mal relatie. betwe •• tbe amrit1 • 
• 

• t ".u a.d N&rada .a be •• t'Ul17 diacuased by var1eus 

a em..,et •• t Mathers laal udlJ1g BUhler I Jelly aa4 Kaae. i'be,' 

The aBoi.at lIS e-r I&raaa ~elD Nepal dated 1407 cellt&1M 

twe add.itienal abB.9tere e. thert aad erliea1. Dr. Jelly 

reJ.ate the ohapter e. erdeal a. uaautbeatl0 a.a l.o1u ••• 

the ompter e. then a ••• appenil1x i. h1. traulatl •• et 

PiArada. Bat & .... alaute exa.l_tie. et tbe &1 yenes 

ef the addltle.i oba,a»ter e. tbe:f't l1lO1uded ill tile &,i)pead1x 

et Jaly'. traUI.tien et ':raaa. &ad ,be 1&8", 16 yersea 

e~ Narada's 14tb T1~le .... d. bel.eua .~f.nQ" wl1l 

Glearly ahew that the aub.taaoe et ttl .. _ttera dealt with 

1& beth tbe oa... 1. • •• eD.t1&ll,y tbe __ • Theft .bad 
.peOlal _(a) 

already be .. dealt with •• ~'at Jllad ef Saba ... -'tbere the differenoe betw ••• sabaaa &lid then laa b ••• -e.pl.l.e~ thua, 1 •• 0 •••• f aab&a&,tbe oriml.al &ot 

aensists ef a tera1ble .ttack wberea. 1. oa •• et theft it 

1. d ••• by fraud. There 1 ••• rease. t .... .x reJeot the 

last perti.. e't R&raa, XIV, reterred te abe.e 

uDautherltat1ve • 
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Mere .. er, the at,1. aad .. thed e~ tre~t ... t et tbe 

ad.iit1eD81 cta,ter' 'are .et a1"'.1'a atr13tly 1. keeiliag -wltb theae te be tead 1. the whele be •• ~ Naraa 

s.rltl. Ia .1 •• et these fa~ta. 'be a~dltl.ftal Ca.~t.r 
e. theft al •• 1. equall, 11able te b8 reJected 11te tbe 

obapter .. erlieala., Like a true Juri.t ttaradA begina 

hi. d1equis1tl .. witb the ebJect .ad .. 0 .. 31ty .~ 

admlalstratle. e~ Justice. the'" be deale wl~b aertai. 

preli.l .. r.r prl.alp1e. et geuera1 appllaat1 ••• ad ...... .., 

Ul'tl_tel, preo.e •• 1~b the <i18Ousal .. .r to. il1t'f'er •• ' 

t.pta. et 1 .... , preoedure 1. tbl ... t ecle.tltla • 

• ,8t ... t1c aad preoi .... , *Ia 1.dQlg1" 1 ... re d1.1ale • 

... • ubdlyI81 •• et the te~la. et 1... Tbl. teature was 

much .. re pr ••• 9Jftcsecl 1. Br1l:aa,at,i ali'! 1i~71.'F3.M.. 

Bri"'si>&tl, l1ke Nirada. very alesely tellews "".u •• 
much •• that be baa rifShtlY bee. ataraoter1sed by Xane 

_ _ (3) 
as a V&rtlk-I&ra .t MaRU. Almeat & ai.llar .baerY&tle. 

D (., 

baa bee. _de by Dr. Jtily .he .,. • Brltaspatl eve. 

wbea •• t expre.sl7 referrlag t. ~u. ;res~~osea 

tbreugheut all aoq_1ataaae with hi. cede &IHI ••• r), 

large p.rtt •• • t bi. 3arltl 1. deyeted t. tbe 1.t.r~ret&tl.a 

.f technIcal teras .r t. the .luoia-t1e •• r &m~11~1o&tl." 

e-r tbe .e._ .. t lao •• ie eauaa 1." i .... f M&aU-. "'ra4a 

n.uri.hed. olearl,. later ttaa JiJM.ralq& a.~ aJoh later 

than ..... Be tellewed. tbe latter _n 01 ••• 17 &ad waa 
(5) 

... ~1_. Mre 0 .... n&t1" , ... tbe f'er.er. Tb.usb 

Karata 88.e.tl.117 telleW8 Maau. .t111 be .. dl~~er8 tr .. 

h1. 1 •• everal 1I1,perta., g.i.t.-, a ttaralia _as oert&IJl 

d.ifferent •• mellOlatures; ..... U _lInl,.. csa."'lly ret.rs te t •• 

ki.de .t .rei_l. by water a." ~lre wbern. N&raa 

- - • 

(2) RArak XIV, 12-1'7. 1. theae .ersea •• 1', Uly the 

def1nlt1oa but Q,l~. ~t~r com:.=:ct~~ ~r1aola>les and 

prooedure ragardlag tbeft n.ve be •• disoussed. Thus 

"hell the thie.es a.ulli •• t be caught aad the 3teleJl 

pr.~rt,. cseulli .et be reo overed. the k1ag was t. 
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.aumerates and des~r1b.a 1a ~eta11. er r~tber s.ven kinds 

e't erd_I.; Nirada allen rUy.ga 'th.ugb .... u streDgl.:r -a •• damna itl b lIarada &1.1e. re_rriase e-r wlde.s wblah 

Is prohib1ted by uaau; Nara~ baa 10 k1.Ja ef .la... 1. 

place .f seyen kinds e'f Slavea give. qy MAau; Maau 

o.!1demns saiDbllag but Narad&. allen It under st&te aent.rel 

fer thtt ~urp.s •• r rey.auel all4 Nara@, .ubdivid •• tbe 18 

tltle. e'f law by .. au lat. 132 .ub-tltles. -fheugh 
(6) 

aaqU61nted with tbe o.de ~ MaIlu· say. Dr. Jell;" -tbe 

.... "all.d N'irada was hr trem efferlJlg a .. r. Slavish 

rapreduot1 •• 8't its deotr1aes 18 hi_ ewa .erk. OR tbe 

ae.trary. the Narada Smr1t1 sst be a.uid-ared aa .a 

1!lde,.nd. •• t .Rd, theret'ere •• peo1&117 yaluable eX;.81tl.:I1 

et' the .b.le ayats. er 01v1l aad or1mlDal la. as \aught 

1. tbe law sob •• la .f tbe peried. It ia ia faot the enly 

Smrltl 0 •• 91et.1y pres.rved 1. MS 1. wbioh law 9reperlJ 

.... o.ll.d ietreated by ltselt' wltbeu'5 ... ref'ereJlO. te 

rules et peDawoe, di4' aa' .ther rellg1eua subjeota, and 

1t threws • ftew a.d •• 1mJertaat light •• tbe pe11tloal 

and seo1a1 1llStltutle_ e~ &1I01 •• t Ind1., at the ti_ et 

Ita a.mp .. 1tl ••••••••••• The Jiraaa.3mrit1 agrees •• 

many 1.pertaftt peln~. speciall, 1. the la • • t .via-Boe 

witb the sw1t1s .t'. yaJDayalkya. ViSRU, Brluli ..JAt1. - - - .. ( .. 
Katy.),... aad Vyasa. It ~y be a. 11ttle e11er tbaa 

the thre. l.at __ 4 .erit •• h1oh bel.Jag t. tbe lates"" 

..... predtlStiena et' the Sllrltl epmh ~ H1adu la., but tt. 

legal rules a.d Jud,10ia1 tbeeri •• bave • deo1dedl1 more 

adyaftGsd abaraGter tba. either Vi.nu·. er YAj .... lkya·.· • •• .. !II( - ....... - . ~ -
O •• }SB8&t. the 1aJured perseB--eut et bi. tre&8Ur,y. 

(3) Hletery et Dtar •• 'istra Y.~. I. P. 207. 

(.) IJl'treduot'ie. t. Brihas ;at 1, aaored B •• " e-r tm,: _at 

Vel. XXXlII, P. 273. 

(5) Cf. The ma1. tbesia .t' Jaya_ .. l a .4 ".u .ad 

yaJi'a.alky. ( 1asere law Leotures, aal<J\ltt.a 

UalYerslty. Ig17.). 
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2. Ia hi. pretaae. Ni1"&Qa refers t. 

the er1g1aal 0.4e e~ Maau wblah uaderwe.' at le .. at three 

abridge_Ate at the banda et H&nda b1_elf', Ilarkan~7. 

and 31J11B.t1. He alae refers t. tbe t diUerea" 't.~1". 

~ealt witb by Manu aBd b1.aelf. Ia tbe 1.tre~uot1 •• a~1n 

Nara&a disousse. tbe general Jr1BB1~le •• ~ legal preoaJure 

wh1o',b •• lIeoesais.ted •• aGo.unt .f tbe 'rallsgresa1 •• • t 
(8) 

__ iad .ad 1ta dey1.tl •• tr .. dut,. Tbil k111S was ap981ated 

t. 4eo ide d18gutea with tbe belt' et eral au decJUM.taq 
(~) 

ev1de.ae. La. aults agal •• 1gbt be w1th .r w1tbeut wager. 

The atag. wbe .... ger bad to be laid •• d1acn18sed by 

A.a~ya. the fa_us c._ntater .r Nina ~1leugh be ".es 

Bet • say anyth1ng as t.. Vlbe was te get the Ill.nay et the 
( 10) 

The pIa1ftt Ilellessar11y ~lays ... very im~ert~nt JArt, wager. 

it being the earlleat atatemellt of t.he ~la1nt1f ... '" a aase. 
( 11) 

The ~1ffereBt gradat1ens .f oeurts& have be •• refewred 

te by Niraa ... begilUl1ag frem the Kula and er..d1ng with the 

king. Acoording te hi ... law suit haC teur feet. .r aeurces, 
_ .... _ ,.,_ (12) 

t. w1t, Dhar_. Vy&yahara oarltra "nil HajaJlla; eaoh bu.s 

been ex~1a.1nej by Jtarad& ~.lt' aleag wlt.ll the ex~lan.tie. 
the 

ef/etber aerata .-r leg&l preoeliure such as .fight Glembers t 

( l~ 
eight.e. t.910$ .nd ~~ ~n. The 18 t.~1cs were Ultl .. tely 

7 • • 5lZ 

(6) I.treduot1G. t. NaraJa S&.cr~d Be. et the _at, 

Vel; XXXIII, PF. XV, XVII. , 

( 7) The ref'eranae t. the draa, .. a ....... , IIIrloctaut-

1 ...... 4 the ter8 D1_ra by Dr. Jelly BA .. et 

~rJl1sh aJIW (JeJlCJlasiw .'YideM. abeut t .. date fit 

rrara;ia. 
(8) This 1_g11e8 tl'at erigl_l17. -the .tate ot _ture· 

waa fUll e~ bli •• &ftd ~eaCJ.i dUring tha\ blissfUl 

period there was ae dispute a.et heJlOe there -'8 •• 

Mc.ssity e1' law. 

(9) Cr. Beran SaoralDlultum. 

(10) Aooard1ng t. Rlobarjaon, (Db&mmatbat, Pf. 73) 1a 

Burmese 1.w, t,~n ~er~~~t o~ tbem.ney staked s ••••• 

• 
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fUrther 8ubd1Yl1e~ Int. 132 branohes 1. all. A a~rge 

agaiast &' mah might be based en faa' ar suapiai ••• The 

k,1JLg sheUld be very aarefUl aad soru~Ul.U8 in Jen1tllng 
" oases aO,)<lrdiag t. the equity and sead aust.ms a8 the i>&th 

. (15) 
ef determin&ag the truth 1s by n. means eosy.AdJudloat1en 

.ho~.tld. .. always be based •• rea •• nillS and if and whell 

neaessary, even the saored texts sb.uld be ~llewed t. be 
( 16) 

superoed.ed by ousfem wbiab 18 all powerfUl. Exoept 1_ 

oase .t' debt a.nd .ther aubJeots. the de::renant ghall submit 

his wrltte. stateme.t without ~ UDre&8o~ble 

delay---erdlD&r11y a ma. 1s not all.wed t. ta~e law 1nt. 

his ewn bands; but wben the detendaat tries to absoond 

at tbe time when the case 1s going te be heard, the 

plalnt1t~ m&y rera1bly arrest the defen~.t te briag him 
( 17) 

beter. the oeurt; ore8.-au1~ ... net allewed &ad the 
(18) 

prinolple .t' reaJudl0.ta waa reo_got.ed eyea 1a &no1.nt 

n • n. • 
sheUl,d be gt9'eJl t. the JUdge &Ild the ple&:ier .ad 

the re_1ader t. the sooae8s~Ul party. 

(11) Aooer.i1Jlg te Dr. Jelly KUla, ~ refl, Jana were the 

three bed14s e~ private arb1trat1.na a~m~red w1th 

the pIol'lOay.ua et Iadia. But str10tly 89MklJ1g they 

were Rot ;>r1vate; appeals OOUld. tie tCJerefr •• evea 

t. tte kIng 1. the laat resort; be.ae the dS31s1ons 

.-r the trIbu.18 wOUld stand. and re_1. legally 

b11n.iins until and unless r~er.ed by higher 

appellate o.urts. (SEe N&r&~ 1atr.Juo't1 •• , ? ). 

(12) Ct. lauj11ya'. Arthaa·.atra. B.~k III. Cb&;te~ I. 

(13) Atter the prefaoe and. the iJltrod.uotion. the actual 

tepios et law have beea d1aousse~ by Baraa. ..aix 

uader the IB titles tellew1J1g "'.u aad Kautl1ya· 
• 

.i!&ab ef these ... t. t1tles agai. baa be •• t'ut~r 

aubdivided. The dlv1a1 •••• d the aubdlvia10BS bave 

b ••• fUlly explaiaed and illustrated by the 

os~ntat.r Asatay •• 
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l.d1a. Harada baa dumerated tbe dut1 ... ad tbe 
(1~) 

~r1terl •• ~ the veraolty ot the gartl ••• '" JUdge or 

a •••••• r 81y1.5 •• unJuat ~101.10 ••• aco.unt of 

neg11gelloe. wrat.b, 19aeraao. or _ o ••• teu1lnesa atst 
(30) 

be ~1.hed by the, kl-S .ad ab.uld be deol.re~ URflt ~-r 

... ouaa1ag aay Judg.at. , 'lb. klas abeulcl be very oarefUl. 

.ad v1g11.at ae tbat • trutb oa. b. aaoert&1Be4 atter 

I 

.~ & w1tnea. al •• aannet be mad. ealy by 1.eklag .t hi. 

appearaJlOe as liar •• , ... 11, have the aiJpe&n.IIO •• ~ 
(a1) 

yerao.leua .... ad via ••• raa. j kl-S .triotly gert.r~lB8 

hi. duties i •• ure t_ be ~warde4 beth 1. tbis •• rld .ad 1a 

--------~~----~p-------------------.----.. -.----------------- -
(14) Tb1s baa b ••••• r.r tully .ad olearl7 eX;lal .. d by 

,a.hi,. who rurth41r h.l::1a tba5 • ca.)~ baaet. .. ID8re 

- eus;101en ...... ah.ula ,. '-1'" _ItA ref'ereaoe t. 
" .rdeals wh1ct:. h .... er, .healrl _ ••• er be aP911ed 

t. IS •••• 1fLer. the" 1. Ilear .ad .uttiot •• t eyld.ta304 

" "1I1S8 t:.- 80epe o~ applyias erd.r. •• muoh ktS 
"" 

limited. ( See Aat. Cbapter I ). 

(1&) Th@ ... 1087 bet •••• tl.di~ out tb. truth 1a • 

diSpUte iHl.cl the traolag .t • weun,jel deer tile been 

1"ully drawa by Aaata,& ( 01". Manu VIII. 4.). 

ct. The st.ry .1' •• dav)'.; Vaalatha XVI 4; Jautam&. • •• 
XI, 23. 

(17) &v •• aoc.rd1wg t. m~dern Jrinoi~les .f Jur1s;rudence 

seliet-llDes a eunteraui ts are ad.;.uraed 1;111 the 

dea1s1 •• • t the erle1aal eatt; •• metlroe. they are 
I 

trl.4 t_sether. Th. 8u1d1ag ;r1aolJles in these 
; 
'--

()ases"W te sillplif"y .Ild .~dl'. I'tber tbaa 

- - -' oelll9~teate aJld 481&y.0'£. a .. m.ya .. 4 YaJ_ •• lqa II, ~t 

(18) ~s rar is useless t"er ripe gral_, •• alS. 1s 

evidence regardlag a oa •• al~4Y deolded; but 1. 

~e~?~~~O.8e. whea a oas,rbaa be •• daelded, fresh 

e'9'ldenG:Yu:ld be addooed anI new cl 
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(23) 
greater detR118 1. & f~e8b aeat1e •• The Pj&1.tiff er 

olalmaRt aball oause the pl.1at t. b~ written havlag 
(24) 

pr.duae~ the Jled~. e ~f ascert~1r~ble value. The answer er ",.a 25} _ _ 
the written state~llt a.sue f.~ differ.at ter .. , t. 

wit, de.fILl. <J~at'.ilSl •• , _,.Uk apeaial pleas and res 

jurloata,-ei.(ih of wb1o:b &sa1. admit •• ', turther aubdiy1al.n. 

He haa &1 •• ret',erred t. tho .rvell defeots .t the glaints 
(26 

whioh are kno\m lLS 'Par.ktad., •• A jj71Ci1oil\t even tl~~\.l8b 

.therw1s. a.rract 1s i.valid it it 1s a.fttrary t. the law 
_ (4'7) 

and usage .t tbe oeuntry. Aoo.rdlag te Narada wheaever 

a man mkea aJllY slga1:f'loant statetDent in course et the 

trial e. aBoeunt .f any passien er Immeral .. tiYe, ,bat 
(48} 

atate.eat abeuld at e.a. be reduo" te writIng by the 

scribe. -This rul.-, .. ye Dr. Jelly quite apprepriately. 

·see .. te relate t. iaoldeatal .tat .... , •• hiab esoape e.e 

.!' the Il&rtl •• ttJreusb 1MdverteJlO:Y. Taus in the we.l~ 

~"" --known dram. IIrla...ebakatlkam. tbe wi:Jked alr1JlC.. amatr..ana&a . . . . -.. be. lat.r.lq ,be Judge ,bat V ... a...... !aa b... IlUrdered. 

addl • •• t b, "s.l~·. The Judge ~ounce. up .. ,be l&t~.r 
atat ... Jlt 8usploleM as 1't leaks a.d ~ ...... the ."rlb. t. 

put It don 1. writ1ag .. tbl n •• r. Tile priaoe peraelviaa 

tbat be baa o.~ltt.d blmeelt. effac.s tbe wrItIng with 

bis t..,.,. The "ust •• • t wrlt1aa the atatemeats et tr .. 

~rt1ea •• tbe flQ_r 18 repeatedl) r3terred t. i. Iad1aa 
,.. 

dr •• IDS. Fre. wt.t Brlbas.;;atl "ya, It weuld see. that 1. 

the t1me et/hla law-writer, the atatememt af the ~rt1e8 
______ ._J _________ T~ _______________________________ ----- _. 

I 
pr.viJed they were am...wl.l~d at earlier .tagea-

1Ajloatlag the boaaflde aDd dilig.aB •• f the ~rty. 

(ct. A3~ah&yal II, ao). 
(19) See Narada, IJltreduction, 56 .. 611 oemraeBta ef ~abal' •• 

(20) This was • very effeotl •••• d wheles~me ohaak en the 

wanteD exero1se et judlo1al ~.wer9 by the Judges .ad 

the .ssessers (N&ra~. 1.tr.d.ot1~n, 6?, aad A •• hays). 

(21} This bas beea explalR~d with referenoe t. oert&1-

similes and &aal.gie8 ( see als.~S&tZ¥.). 
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tad ~tr$t t. be wzt writte •••• ~ & beard .ad then oa a 
( ~9) 

l •• f a~ter &11 the required a.rreati~s had beea eRterea-

Ia reterriag as-ia t. the tw. r.ld divisl.n .f ev1Jeaae, 

namely, L-._ a.n.d diviae, NiNa -a tllearly eaj.1as that 

tbe latter shall apply .Illy wbe. buuaa ev1..-I •• oe 1s •• t 
pr •• ~ 

available. 'a resar~s bur~.n .r/,. It. ge •• rally the 

.nU~1.8 e. the alaimant, but wb •• the de~'nJant take. 

reo.urs. t. a s_~c!.l pIe., the burJ •• af pr.v1ag tbe 

.peoia1 plea sl~ll be •• hi~. N&tur~lly, wbe. tL •• nus 

o.uli •• t b. dlso~rsed by a ~J&rty, it was t. l,ase the 
{~l _ 
suit. A S·udra pr'tess1~ • falae ecou~ti •• against tne 

(31) 
member .t a twl~.-b.ra al •• s slal1 bave bis tQng~ alit 

.. . - ..-. i 

(22) The revera. &1 •• i. true. If • k.1118 punishes .. aaa 

wb. ~.e. nst leae"e te be ;UJlished an.d -iOJes ..t JI 

puaiah a aa wb. sh.ula be ilUJlis.t£lJ he 18 d.elDed 

get t. hell and Is sure t. tao •• oreat Gal •• ity. 
... 

te 

(g3) RAr.J& diyidea his i.tr.a.ott •• l~t. thr •• aeetteRS; 

tte ~1r.t a.~tl •• d~~:~ with l~g~l ~r.ae~ure, the 

8.C •• ~ with 91aiat aDd the third with a.urts .r 
Juatl~ •• S.~ .f the 9.1-ta .t a.otiens II aad III, 

al •• tay. bee. disoussed .. threadbare 1a Sea~1.A I. 

(24) The gledge ~.rhaga r.t~ra t. tbe vas.r. TOe .aaaiag 

(2D) 

(a6) 

(2'1) 

(28) 

-.t A.ataya al •• 18 n.t st1f'1'131entll olear .. th1 3. 

~ 
The plai.tiff aa. ota.rge his ~l&i.t 1_ alQ' _~- toter. 

the aaawer 1s giv •• by tbe ~.f •• d&at; but he 1& .et 

at lIberty t. d ••• after the sub_issie •• r tbe 

wrlttea .tat.Mat. ( cr. Niraa, Iatreduot1 •• , II, 

24 •• d A .. ~ya). 

hat!1,..· • • 
-Arth&.· astra, Botlk III. Cbatlter I. 

Iatreduot1 •• II. 

hatay.'. ~._.tary .a larada, BurMll, Seuth 

ladi •• "'laegra,Pb-J, a.1i Eli. P. 8'. 

(29} Saoreli Beok .1' the Ea.ttV~l. XXXIII, Pf. 27-28. 

(:!{) Naraa reten t. teur cla8S •• ef parse .. wh. shall be 
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b.r ~be k1as er hi. '~f13ers .adaball be put •• stake •• 

Niraa. al •• _k •• a s 19n1tl0 •• t ref'~t"eBC. by aa)fillS that 
( 32) 

• maa .be las~utute. a suit 1& regard ~e a reyal ed10t, 

a deau.eat. a wri~te. titl., a sra •• , & ~l.dg. 1a wrltlag. 
(33) 

& sale aJ1d & puriJ baa. 1a kaemt. aa tbe defendant_ Ii. 

JU<1g.at 3&. b~ revt .. 4l 1. ag,Peal er. :-e',is1 •• wbea t;h~ 

4.ef'eat 1. the 0&8 .... be •• tbe • res\L.t et his en aeaduot 

er c3eJlt'us1e •• The ilias ahall &Ie that ~rae.8 o •• vit)ted 
(34) 

by the Judge. are dUly ..;>01.1:I8d &JIld ileorf> 19 eX80ute4.. 'I'be 

plaia' da8 be •• rightly abaraot.riaed a. the .. utb et a law 
(3D) 

aui". 

While 1&81de t~ a.urts et 

Jtt8t1oe, ••• ne aball s~ak w1theut beias -lUly 6utb.ris"),! 
(36) 
ter the purp .... ,. UJlautherised ..;>eI"S" (Ja. s~eak eal..v 

wheF b. a •• ge1L~ .ut the true prey181" et law wbloh 1 •• ot 

,----__________ ~.----~:-n------.----.----..... -----------
d •• ~d 1& la. t. le.se tb.ir sutts; T~ are (1) 

& •• wbe tak. •• te flight after bavlDg reoelvel tbe 

aua.e .. ; (2) & ID&. wh. re.iu aUe.t ... wltheut 

"'71118 &lQ'tb1118 t. deItQli.t.. tt. eppeaea't' £ ,JAS. er 

•• tab11ah bis ewa 0 ••• , (3) a ... wb. ia o.aY1ate~ et 

UJltruthf'ul"s8J aad last17,' (\) a •• vrhe _kes !i 

",.nfessl ••• The~e are aalle. tne '-aba •• _a- (Gt • . 
lIa.u VIII, e5-ft8, YiJDaftlkya II. l'i a.d A.abi,ya). 

( 31) The e"'i"~,~ t et oaate 878t •• _s t. be ••• n 1a Narada 

alee, tbere ... 8 hardly SQ iadioati ••• r 1ta a.b~t._.t 

1.&~. 

(32) The .1t~.~.t ex~re.a1.as have bee. fully ex~laln.d 

b7 -., .. ..., .. ( 8 •• hi. Il .... ts •• Ntrada,btreduo't1en 

II, 38). 

(33) I. &1: ~he oasea reterr.~ t. ab ••• , the olaimant ... 

regarded •• the d.reaaltt pel'i.~ ••• "oeuat 'If the 

faot that there ... a prima faai. pr •• ~]tlcn &galast 

the ep9 .. 1t. p6.rty e. whlah Id..7 tbe bur'uea et pre.'!. 

(34) The k1ag .... tbl .xeouti'!. a8 well as the Judi\l1.l 

head. 
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.tberwl •• olear , •• r se1as t. be .dOllnl.ter.' b7 tbe 

JU~ •• ad ths as •• 3sers. It ia 1acu.beat eD •• er7 per ••• 

te ••• that •• i_Jus'loe ahould be all •• ed t. b~ lena wha. 

it 1s ole.rly _ga1 .. t the pr .. 181 •• • t law .ad equ1t,. 

InJtlf3t1ee g~vea ris. t. stu .hlab are app.rt1 ... d betwee. 

tbe &1ag,. tbe .. lIbera et' ,be oaurt. t1':le wit.ess ••••• tbe 

a~ouaa4 pers .... Beao. thead.i.tatrat1 ••• r justia. is a 

heaTY reB~e .. lbl11t7; 1t 1. ter tbes. rea$"'"~ tio-,-..t t~e 

~"lc>e ahall be tiSbly a.m~etent a.nd. vastly lear_d. Whea 

Jus"tioe 1. ala1n by ~1ljllstia. a·nd trutb by talsellood. tbe 

d~e .. 4 te ~estruotl ... A ... delly.r1ag a .traage e91a1oD 

11£ the a.ur .... 3 et Just10e i8 11k. a •• wbe ea'ta fiah aleas 
h~7) 

with the ba.£s. Justloe i. d .... d te be de.e Wb8. all tb. 

aSsr-agate _lIbers o~ tbe ju·11cslal use.,ll <J#&..abaelutel), 

oe .. 1Jlaed. that the truth baa be~!l fUll) a",.ert&iMd ... ad 

Justice baa be .. olearl, adlll.iatered. Bar. 1M', _k •• a •• 17 

.mpbatl~ &ab.rt~. regardlag the .dminlft~.'1.5 ~f Justioe 

tbat 18 •• t a Jadle1al ••••• bly ':7"mre there bJ say1:ae tbat 
(38) 

are •• eldersl tbe,. are •• " eldera ,-"h" :Io 't.t ~iiI,.. .. ..;Jolt 

seateaBe; that Is •• t a Just sentence at &11. i.wbich there 

ia Be tr'Jth and that is not truth Vth1~~ 18 rita 7'·· $..a-'-e" 

........ _ ......... -.......... --.--~~-~-................ ..........._-----_ ... "_._--------
(35) ct. As.lip wh. UIlderataau the se .. ral preaedure 

as the mouth of" the la.w .. au1t. 

and the ezperts wbe k.e. the law. I~ 1. deubtfUl 1~ 

there "aa s!lt)" ;regular legal i1rofession in ana ient 

!ndifl .• Th1ags _~ ~i!bt bave bee!:!. QtrJerVO/1 •• 1. '9t.l:'iI~. 

The assert1 .. e~ JayasW&l .. this petai 1s e~e. t. 

critioism. Legal .piat •••• r ceurse. O.UlJ ba given 

by th'Jsl! who y"ere 8uppea.l t. t.. I¥i-frts en t te

€ut~ect. The1r lea~.las i_plied a avecial 

reapenslbl1ity eyea without • ., s~.01tlc .utber1a&ti8~ 

er eagagemeJlt. ( Of. .'so.~Yal. 

(3'7} The a1.11e ~s hH!ll t.,..lo-_€r~ :rn)Ul tl e c{)nJ.1t1e. ef a 
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by err.ra. , 

Aft.er 'the prefaoe and 'tt. 

1.tredl'ct1en. ]'t8r,;.ja, ·ieaJ.s lOme by .Ae vri:;h'",J If tlif'~('rel.:..f

L.~ips .~ law ... 1»1) bassed •• &aut11y_ and Maau and ala. 
. . - ..., .asentlally ao()epte~ by YaJ:aavalkp. The first title ,Iesla 

with the la" .!" debt; b'..lt in this C01U18cti(). maa.r etber 

t.pi08 al •• bave bee. discussed. The m .. t Im~.rta.t ef th1. 

extras.eua 8UbJects are resardlng ~r.~erty. adverse vesses-

1 ••• ,'lt~'.ses anil evijence 1nalu,:ling ordeala, Tt.e 

l1vi.1 ... a.d 8ubd191aieaa ar. sema times aumbreua aad 
(~) -

ene. t •• lUI_reus. An." .. ", 6~.Ilcra.1 IJiJol:irtl.u t3r:i.~tiu of" i'f.X'tHta 

.!,;~ ~-.hc.t+ • .!~, ,""""'!"! : ...... I }'Y'I'::ro c.~f -"~_4"'.o::J.:t..'"''''''\I t. ;. T- ....... ,.... .~~::1."'! .. _- ... _.~"f"'.--..j,..:> vl~ .. ... :> t. ~'"J.-.~ .. , ~ .. ' ..... ~_'J...,.~~ .... , .. 4. ....... _.1. ~I,;o.;;;' ____ -. 

( 4C: 
~rv. Seaetl ..... ., tep10a are 1.tre~uced 1. the ~ls()ussl •• 

(41) 
wh10b o.Ul~ very we~l ha.ve been ~mi tte 1 froro tllis be.it 

__________ -______ ~T_~ ___ _.F __ ~ _____ ~ •• ~ •• _· ____________ .~ .. __ - ______ _ 

fala8 wltn ••• ( Cf. 's&hi¥a}. 

(38) Aco.r~lug~.~. JellY, this assertion does no~ 

qUi te "'i t j. ,.'2 ... ~ :;:':"'o.J.'. ew.. Ide9.s re.l ... ::,'.lA.,;:; .. ItO 

t.-. Thia might re~er t. the w1ae and ex¥erlenaed judges 

er the 1 ~l arb 1 tra tors ~r ora ali. br 1 ;l:l~s. (-iac re d 

Beek ef the ~st.V.'; XXXIII, P.40. 

(39) Tt. di.oua81~ ••• ~r.perty I. a. l .. tanoe 1. ;.lat. 

Tber. are thua tt.ree lOode. et a() 'ti.. regard,1Jlg 

~r.~erty, namely, t., aalplre. t. pre.erY. and t. 

lnoreasei wealtl! agat. _y be whi", .~.tt.d .. blaok 

aaaordiag t. tbe .. de .t aoqu1altl ••• ~ob ty~. baa 

se ••• SUbdiviaionsl we~lth 1s again deo~ared te be 

.~ 12 dirt.reAt ~lnis ac~ord1as te tba caste .~ tbe 

aoquirer. There are -ga1. thr.e .. de8 ef aoqulS1tl •• 

wh10b are 0 ..... t. all the ji~ferent oastes. ~hereas 

there are three ether s~eoia~ moles of .aqg1alt1 •• 

peoUl1ar t. tbe different ~stea. Ia tb1S aenneotie •• 

the twice-bera 01a8se. are. ea1y meant. The wealth 

of a J'udra a.uists of wbat is given t;o bim by the 
• 
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whloh is striot1y legal URlike the .1xed oGdes er MaRU, 

YaJDavalkya .ad the forgoing Sutra-wr1ters. N&raa. 

discusses the tt_eory of ;iebts fro. * &11 tte three 

staadpelata t. w1t, religleua, .. ral aad legal. If an 

aaoetic er Agnlt.tr1 dies wj tho-ut ~11ms his d.ebts, aU 

his re1lgious merit will g .. te ,be credit.ra. I.'o.ae a 

Brahm!. ore~lt.r die., ttie debter .hall ;!i-Y tbe debt t. his 

heirs, in a~enae o~ the heirs to his dist~t rel~t1ons ~nd 

in their i;£.bsence to otb,er Er<....hmil'ls and on f\J.i.l.ure of 'f boll 

, ". +T :l b tit b V!l!~se, "ne mone~ slJoUl.: e txO'.·m nLo rlL era al1 .... w ioh 

will absolve the debter rr •• hi. l1abIllty. 'sa1. aooerd1ag 

t. liirada, the liablllty .~ re;ayillg deb~8 deea net 

involve th~ fourth in desoent. As .a actual illU6~ra~~en 
, 

of "ChlS ~oi.t. A .. hip reter. te the oase .f arlclh&ra a.d 
( 62) 

VahTdbara .hlob, h .... er, 1.,lud.ed ...... the great grand. son 

in the list of ~ra.na liable. This case &coording to 

y 

people er tbe twlee-ber. 01&88e8. The ~"1t1on of the 

3'Udr~8 1. thus desarlbed as very des~1aable. ~c.~~ 

1a exceptieaal eases ef di.'reas, it waa declared 

crimlaal ell the ;ar" .~ a III&A .:r aU.?er1er <laste t. 

ad~}t tl~ l1vellhocd ab ord&1B8d ~er a man .t 

Inferior oaste. ( Of. Gauta ... X. 2'. 4g, 061 

'~.tamb. I, 1,1, 5-I-j Sandhi, .... It IB, 1-51 

Vaslatha II. 13-0!0 I Vlsnu II, ..... 4-1 .. ; }(aBU, It •• • • 
88~B9, x, 74-80, .ad. YiJDaY&lky& II, li8-laO). 

(40) W&ra4a 4e80r1bea ? ainde et .rdeala, 1. ~ta11s-

- -muob more :rUlly th •• Yaj.v.lky •• llanu s1m;lY 

referred t. t •• kinds .t erdaal. witbout Siving a~ 

detai18. NArada de •• te. 88 yeraes 1. ~esoribing the 

saven j1~ferent h1mds .:r .rdeals ( N:r&dM, 1, 260-348) 

(41) Ia 1, 5'-". "1"&da deal. witb the ecoupat1e • • t tlle 

difter •• " aastes, apea1al17 .t the Brabm1as in times 

of distress. The sUbJeot matter is ~urely soct.l and 

•• t legal, but a8 csaste 8),8t.. i. elle .t tbe _ia 

prege e-t the aaci.ty, e ... erybeciy wa. desired t. 
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Dr. J~lly ·Presents a v1vid pioture of the ~y in which 
.'"/r 

Jud101al preoeed1ags used t. be transaoted 1. &oie.t 

ladi.-. ft. liab11ity ~er debt. gees t.ge~ber with tae 

rights o~ suaoess1on.A tatter .. ed .et ~y the debt 

oontraoted b~ the sen and the huab&ad alae Bead •• t JAY • 

tbe debt laeurred by the wite exo • .::>t 1a ease et extreme 
(43) 

neoessity. When the aetual debtors OOULi be reaarJed to 
, 'M)'-

tave take. the loan as agents e~;ress er 1~11.d, er wbea 

the meRey er tbe 1 ... was used ter the neoess1ty er benefit 

.f tbe f'amil,..An heir was olearly exem~t.d trem .,ayil'S8 

the imm9ral debts of his ance.~er. The wife ala. must not 

;;ay the debt o •• traoted b~ her huaba.d, •• r ... a •• traotea. 

br her ae. except It it bad be •• }r •• 1a.d by her or 

eentraoted. a.long with her m.b&u. ThiS rUle, hewever, 

doe's net appl~. 1. C)ase e£ wiYe •• f .the:!"~"~, "t'l'ts.~ •• 

oewberd.a. distillers et 8Jlr1tueUB llquer aa the •• wemen 
(46) (46) 

t.ave lnde,;lenlent seuro •• td tt.1r 1.,e •• " ... Il, .laves 
, 4"1) 

and sent oaJUl.t 1a()ur &Jl7 debe. .xo.~t. as aseats .f their 

------.. ~---.----------------_w--____________ ~-------------
r.~IB withi. tbe .rb1t e1 hi. ewn c&ste e. ~1. et 

puaisb.at by the klag ( ot. Qauta. VII, 6, " 8-20; 

- -Ap.stamb& 1,7. 20 t 11; Seudhay ... II, 4. 16; Mu.nu 
-' 

XI 81-90; YaJiavalkya III. 35-39.) 

(42) Fer detail. 8e. PP. 43-44 ef Vel. XXXIII,·er the 

~a()red Book. o'f the .2.6.st. Tl.e ()bser.atlena .f 

As.hiya have been '1ueat1eJled by Dr •• JellJ', e. the 

"greuna. tt-:at the present. ,t)r1ao1ple was aet t. be 

fauna. 1. amy ether works on oivil law. Hence Jolly 

wa. led t. think tmt the 1nsert1en aRd the 

.... 2t ... iaterpretatlea et the ~.s~ge 1. questl8~ 

.ere 'fer auppertl!l8 the ;erseMl view .t" the 0 Gmmanu. tor 

laitlelt. But 111 view f'Jf the ma.ny new ~riaoiplea 

enunciated by Narada.tnis ausp101en en the )Art at 

Dr. Jell", might net be based OJI. suf'f1oient grQunls. 

{43} ~~rada I. 18; yaJnavalkya II, 48; V1!n~ VI, 32-37. 

(44) Narada 1. tt 11. 3>. 
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husbands. aBaters aDd f'atbera. Nar.d,a. enumerates three 

impertant modes of J?I'iJet -_lYe deo umeat , W1tBe88 "'Dod 

pesaess1e •• Certa1. relative advantage. et i~~~~t_ry 

evldencse bas been enumeratea. bl Narada aad. eluoid.ated by 
( 48) 

Asab1.ya &ooeriilas te wh .. ·wi taeaaes oaa gi.e eviieROe 

whtle they 11 .... e1l11. wber ... a 4eou •• t. wh1ah t.a be •• 

oaret'Ully preserved re(nains evidence eve. after i_"b e~ sz 

the csred1ter. iiebt .... d .1t. ........ 4 1. csa.,able et 

.ubataatlat,lag a clal. !"l>.1sed by the .... gra.aue.. er 

great-gr •• des. er Mre re.1e d •• oeBdatu ef t.be erigi-.J. 

... er-. ~.a8.8.1.a Is the ~8t t_)ertaat. .-de ef 9re.f. 

Ia spite .~ deoumentary title. a ~ed.rty oaa be lest. by 
,.g) 

ad •• rae pess ••• le. wbloh et ~.urs. dees •• t apply t.. 

pleclge, beWlJary. the pre~rtJ' et t.he .i.ar, &. ej,l8& 

de~esit, .a up&Aldbl d.~eBlt .emaft a.d tbl ~re~rty ~f the 
(50) 

kiBg 8r a 1.arBed Br.h~l~. ~8 title w1th8ut ~osaes8i.n 1s 

de~eotiye, se alae i8 the aase with pessess1 •• witb.at 
(51) : 

title. 1. oases f'al11ag within tbe memery et' mali, 

peasesai •• with title areatea URa8se.11 .. ble .WJlersh1~t but 

in oases e.t.ndlp~ beyend, the memory er maD. and failure ef 

., -
( -IS) Ibid I, 19. 

(46) Wemen were .f a.urse oem~tent t. er.ter int. 

trans~otl.na regardiag their ~~rldhaDa preperty 

ex~e~t1Bg Imm.vable pr.~rty ( N:r-la I, ~8). 

(.?) Sens attdift ~Jerlty after tbe aem~let1cn at tbe 

15th )ear-( Narada, If 35). 1'h.ugb there 18 a 

differenoe er epinien aa t. whether "Jor1ty 1. 

attaiaed at the beginning er the eBd et the 16th 

y~ar. still the abeve yiew baa been a1o.~tej by most 

of the autherlt1es ( Dr. Jelly, saored B •• k .f tbe 

Sast, Vel. XXXlII, ~. 51. 

( 48) Ibid, P. 59; (0#. Vas1ath& XVI, 10; Vieau VI, 23; •• • • - .." YaJnayalkya. II, 22. 

(49) For the d1f't'erent theeries e. adyerse .. esaessien, 

(see Ante Ch&Qter I ) 
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deoumeats, tbe 1ler~lltary suaaeas10a af three &llOesters 
(5Z) 

bave the same effeat. In all tr~nsaat1.ns laV.lving Jebts 

ar &BY subJeot matter er the 18 titlea .r law. the l~.t 

aat.. 1s deaisive, whereaa 1. oase of ~1ft, pledge, er 
(53) 

purahase the first aats settle the matter. ~end1B8 meney 

at interest is permissible fer s.~ tor mak1ag liviag by 

1t. Warada alse reters te the rate of interest (16 pera.at 

per annum) as ba.,1:ag been aRum iated by Vas1stba. IJlteres"t •• 
haa beea declared &8 reur-fali, Per1edlc&l, stl~Ul.ted. 

(55) 
kay1ka and aCl.~eund. DalDdupat and .tber pri801~le. are 

reoegDised 1. differeat leo&11tles &Goeraing 1;,e s.i>eolal 
" (56) 

oustems aad usages. It 1. laoumbeat e. tbe orediter te ~ive 

.. jJ 
_ ......... 

(50) Aooerlijag te ABaai, •• kl-S-. preJerty .. _ laadl 

thia laterpretati •• baa be •• rlght17 queat1eaed by 

Dr. Jel17' Prepert,y aottall1 _a .. a., .~ol.a et 

~evabl. or i ... vable preper'Y. ( Qt. "raGa I, 81-83; 

Dr. Jell)" .'ie.llred Beex ef the aat, Vel. XXXIII, P.62) 4 

(51) Rira4a I, 83, 89. 

(~2) Ibid~, 89-91, 8ee alae th~o.mmeats ef Aaab&l. 

there." Fer the lDeanlll8 .t tile e][pre881.1l -.mery 

et maR- see Dr. Jel17. saored S •• k er the ~.t, Vel. 

XXXIII, p. 62-63. 

(53) - -ct. YaJnanlkya II, 23. 

(54) II, 51. 

e 55) .. au VIII. 163, Qauta.. XII, 34, 35. 

- -lIa.u VIII. 151, Via.a. VI, 11-1'1; YaJD&V&lkya II, •• 
3V, a.uta.. XII, 31-
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reoeipt te the debtor wt·.ell the latter mak.e. a-, .-y_a' 
( 51) 

en paiR .~ 1eking tbe balanoe ef tbe aua due. A aurety 

aDd a pledge are the twe serts of guarantees fer the 

"~y_a' ef IMU _ iatereat. A aurety IDa, be rer *hre. 
differe.t purpose., -111817, f.r appearallOe, fer heneaty aado 

fer gaymeat. Wheta there are more tbaJl elle surety, their 

liability i.· Jeint aaa sev.ra1 •• orediter aball be allowed 

te take reoourse to any of the :four or fj~e ~if'- --r-:Jit 
(58) 

.. des fer t.he rea.lj3 .. tj •• ot' tile IDO •• Y adva.noed botb f.r 

religieus BRei seoular reasons. A ~l.~. also ma~ be .f two 

d1~erent k1nia- fer seourity aad for enJeymeat. The 

pledgee 1s R.t resp~nsib1e for tbe inJury to or loss tt 

allY 9le:1g. 1f t.h.y are~ oauaed b¥ Aot .ra God or X1Jag w 

without aay faUlt 811 the tlArt o'! the oreliit.r. If a riah 

debtor out ot _lie. refuses or .. gleot. to re~7 tbe 1 __ • 

the ki.~' shoUld o9mpe1 hilll to )&y the 1M. by toroe and _ 
(59) 

ahall take S.peMeftt fr •• hi. - Tbe 1llportaM. o-r i.ou.r.teat 

as a mode .f preor hilts .be •• rioht;l)' empbf.s1a.d by liaraa. 

aaoordlJtg t. wbem 1t the ereator tad net orealed wr1 tlng 

as all exaell •• t eye, as it were, the .1'falra er tile .L.l. 
(60) 

world •• al d a.t tak. the lr ,I)l"eper a eurse. , ~.c umeJlt may 

be 1ft the wr1t1ag of the ex.out.at b1 .. elf or .... b.dy 

els •• J. deoumeat i8 va11d, 1f exeouted by & .a. 
-

.... latex1oatedf.b, a .amaa, & mta.r. ar .. para •• URder 
(Il) 

dareaa, o.erol0., er undue 1af1ueaoa. A peOUliar ~roYlsi •• 

was _d. by W&ra_. ter pr •• umlJa6 the valid.ity ot a 

deaumeat, b7 ahe.lag it or read1ag 1t .ut- t. the debtor or ( ,t, 
bis d..soeadeBta repeatedly • • d.SOU!IleDt oan be aaaUled by 

l';' a!lether deoUlleatJ a writill8 i. aua>erler ta witness and not 
(64) (ti 5) 

vi". versa. Generally speakiDg evl,ieao. shOUld be dlreot 

that 1a, a witaes •• ust t.ve w1tne~se~ a tr&r~.3t10. with 

hi. ewa eyes er ears. Tbere are elevea kinds of wi~nesses 

five of wham are appointed ~Rd the rest .f who. are Dot 
(68) 

app.l.ted. Tbe ~u.ber ot witnesses must net be less than 

• 

( 51) 
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three aR~ the, shall be reliable, er goed ~esoe.t. 

truthfUl. and atJlv.at aDd belell8111g s ... rally 'te tile twiae-
(fj?) -

bern olasse.. By ~'DSent ef the partI •• ef ceurse, e •• 

wl tuss alse ., ~r.Ye the aase (Naraa I. 192). N&rali& 

al •• refers t. the 1'1., 01a8S' •• f ilLQ.mpetent wltnesse • 

•• a~a,uftt .f the ;re.ls1e. If tbe text ef law, ~epr&.ity. 

waat ef yer~lty. uao&lled ter depea1tle •• ad tat,rve.1ag 
(61) 

dia •••••• bea the ~lalat 18 a weaker thaa the wr1~t •• 

state.at, the w1 tusse. ef' ~he d,~fe.d&.t sheUl.i be 

exallj.f1ed :tirst. 

reters :ter tbe first time te a ire ~taatlal evideMe wbere 

•• wltnesses are neJessary. He bas eBuncl.ted aertaln 
( '(0) 

al~umstaftaea wblob .peak fer the ... lve8} but str10tly 
( 'lJ 

speaklas, 1. l1 .. t et t.be oaae ... be oriteria'h1asl.te" e. 

by the •• dera olurta .f Justloe fer ,stabllablag guilt 

bey.ad rea .... ble 1eubt is set satisfied. Karaa. b1.a,lt 

--------~-----------------------------------.--------~~------
(58) Fer elUOld&tlen, .ee tbe oemme.tary et l8&b&ya; ct. 

Vaau VIII, 06. -Ioa.rlta· lab be •• ex~lal"d. as 

alt.ttll8 Dbarai •• lastl'ut1 •• wblob ..... 1Al •• reunJ 

11l Brab •• Law •• ~ aM1e.' Irel •• " ( ~ee -rl, 

ma'ery ef llW~l'a'l.'" b, Slr Be&l7 Ma1u, P. 291 
I 

(&9) Tt. pre.,,181o ••• o..Ji .. 'e%'7 .a well a. ~_l. C~ • 
... u VIII, 139 J Y&JM(f&lJQ'&, II. 411 Vi"a VI, al • 

(60) 

( 61) 

(62) 

(63) 

• iraa I, ?(); Va.l.tta XVI, 10; ViSllU VI, ~~1, •• •• 
yaJr'&v"'lk) .. 11. aa. 
V1SJlU VII, 6-ID, li'J_ftlqa.ll. eg. •• 
Niraa. It lCl a.~ t~ a __ tar,. ~ Aaataya tbere ... 

It alQ' j()l.Iil·t aris:!s I"<!gar..iing tine wl idi ti¥ or 

authenrtic i ty or a (ioaumen~. t tis ~.JlU1.Jl.a • .taM get 

te be eX&lli_ad by • (J •• parl ... et tbe taadwrltlng 

e:t tbe party, the 'SeD.eur .~ the deoumeat, ",_UA 

PeoUliar _ru, o1roumsta.nt1b~ ev1deaa. aad the 
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( 72) 
aeems t. be <1 ... 0 ieus .1' it. , an whe i. i.tereateci 1. 

~. 

the snit, a fr1e.t •• n aS3~iatB, an ene~, a n3t3rincs 

.x'fender. .& ~~r30& 1i.11l\ta 1 \vlth h.; iL(;ua arille ••• at be 1st 
- (~ 

and a Vr.atya canaet be resarded as reliable w1t.eases. The 

'711,t 11l'J '1f t'..J.l'J'! wi t!\'3S3a~ ~ls ~ ~ve b~;,::l\ v~ry 

real1stically des~rlbed _by rt;~da. 

- • aM . -

prebab1l1t1es er 1.~rebab11t1es .1' tha a.se • 

. (l~rb.db I, 143). 

(64} Orta.l ev11enoe c~Uld .et af'feot Clr very decumentary 

e,,1<1ell.O •• 

(65) MaBU VIiI, '41 Vi •• u, VIII, 13 • •• 
(66) The different al&sses of witnesses have been fUlly 

axplaiaed by Asah&ya. 

(67} Twioe-bora pe.ple are generally pre~erred a. 
w1tnesses. But 1. exoeptl.nal aases .f arimes e~y 

3'udras als,., may be ex.a.IDined a.s witnesses. S'udras, 

hewever, t~ be witnesses must be lrrepreaahable; 

(68) 

(6~) 

{~O} 

•• ~ sucsh oendlt1e. 18 lm.~ .. ed e. the twloe .. ber. 

Olasses. (~~. ~~~, VIII, 6~; G.~t.maf XII, 3; 

Ea udbayaJla I, 19 • 13; V"s i s tha, XVI, :.a9; yi JDa valkya 
•• 

II, 69). 

Narad& I. iI8 15'.1'1. 

YaJDavalkya 11,11; Visnu VIII, II. 
•• 

ORe oarry1ftg f1re brand 1~ his haad ia aD ince_diary; 

e.e tak •• with a weapea 1. bis baBd 1s a ~urderer; 

whea a ._ aad the wife .f another IDiin seize ane 

another by hair, tbe termer is an adUlterer; e.e 

"h. gee. ab.ut w1 th .. tatobet i. h1s baad t.w.l.~lr. 

a bridge, may be treated as a destroyer ef the 

bridges eta. (It&r-da I, 172-75). 

('I) -In .rder t. Justtfy aa taterenee er guilt, tbe 

olrctU_taftOe8 fr •• whioh 3lCb aft 1nf'erenoe of guut 

1s sought to be dr.\'m Ilust bl. IB-oompat1lale with tb! 

lnneoefta8 ef the .. aou3e.i ,r.d lRC).~ble ef' 

explanat1 •• u~.n aQY ether reasenable ~petbe81s 
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The pr •• i.lo~r.r e~.rt1Ag w1taeaae. or the ~iffere.t 
_ (7e) 

aaat.a are al •• t. be touad 1. the Dbar .. autr .. a. A f.lse 

witn.a. 1. aure te be fettered with .. tbeuaaad b •• a. from 
('71) 

the I3tal. ot Va~. Dltfer •• ' .u.bora ot &1_ ... are "-:illed 
• 

by .. talse witness aooQra1r~ t. the cr..raoter ot the tbias; 

or the per ... 1. r.apeet ot .b1~b the tala. ey1j.-o. 1. 

sl •• a. Ia 13 •• 0 or ~-.tllot at ovideace. tbe matter 8hoUl~ 
(77) 

be decided by "J.rlty .r .ugeri.ri~y .r o&ste Dr me .. r.v. 
( 78) 

.be .... r .. ~arty 1. 61 ... up or betraye~ by It ..... witness 

It c).lInet be abaolyed even by .r·jea.ls. It aba • .,. er 

decu_at. aad w1t ••• a .. the _tbecla taad 1. s ... ra1 and fer 

the realiaatle. ef debt. in partioUlar for est.blis~iag 
( '79) 

en.'. olaim are three ~old. arguaeat. real"er .ad erdeal. 

.. or .. _ 

tbaa tbat .~ gul1'-. 35 C.W.N. lag. 

('72) Tbe deotrl.e .f olrauae~ntial eyidenoe 1. based 

( '73) 

(74) 

('7D) 

(76) 

e. oerta!. iadiC)at1 ... tr~m whioh the 1nterenoe ot 

guilt baa got te be ~ .. ; but tbea. i.~ioatl ••• are 

•• t always \llUDla1;akable. S __ 'fer 1as tallOe might 

make marks u~Glln their e .. b&d)' with a .. y1ew t. 
'i 

lnJur1J:l@, their .dyeraarle •• Ia aotual eooureMea, 

aelDlttiM8 ~reD.t.8 .ad cah1ldre. a1 •• are burt er e •• a 

murdered ~or trap~1ns enemies. S;eci&l oare la, 

therefore, neeled 1L a abse et ~lrou.atantl.1 .Vide.o •• 

( Karaaa I. 172, I',). 
Narada I, 1'7 .. 87; Gaut..ma. XIII, 5 j V1~t,ttt. VIII, 1-5. 

.... u, VIII, 64-6'; 711 YaJiavallqa II, ?D. '1). 

See 'ate Chapter I. ~~. V1anu. VIII. 18; Maau VIII, •• 
215, ~'i Y"~Jilavl;t,lk7a II, 13-15. 

GatJ'ta_ XIII. 12-23; lpa.ataab& II. 11, 29. '7-10; 

BaUdb&yana It 10, 12, 19; Va.let.ha XVI, 32-34; bau •• 
VIII. 7Q·1O 1; yaJn..yalkya II, '3-7& J 

VarUM' a puIl1abMR't was supp •• eU t_ t.ve bee • • 
reserved. :for every crime ~nd orimi .. l ( See A.t. 

o r.a~'er II) 
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The last .ae is applioable .nly when, bQth the .~rt1es are 

agreeable and when the ~la1nt1tf deolare. himself ready t. 
(SO) 

take the pUft18~.t •• biBBelf 1. cas. .t defeat. ~be details 

.~ the d1fferent kinJs of ordeals bay. bee. ~r •• 1aeQ fer by 
(81) 

Narad& 1. a MIOb Mr •• extauatl" way ttaa any et the 

preoeedlas Jurists. Ia aa.e ef erdeals by balanoe. shQUld 

the saa1es break er tbe b .... r the b •• k .~llt .r the 

.tr~~~ ~ur.·, .r the ....... tr ... yerse beam S~11t. the judg 
'B~) 

shall pr ••• unoe a :f'~rIlJi6.1 deolara. tie • • t his 1nneoenae. In 

aase of crJ~als by f'1r~. if' it iloes not a~Jear Yfhether the 

hb nds Ii) ~ t h~ a.'J c us e 1 .;>e I'S 0l1:. are hurn t t Le S rJl.ll tu. ~e "-n1 

seven t 1~e3 orush gra 1ns of' rioa in his hand. wi tb e:.ll nis 
(83) 

1l1gbt. TLe erdee.l by s6.cred 11!;.t1 •• was t. be applied t. 

these oElvwhe believed i. ae1. This waa ~rbAQ6 true ~f all ., . . -(8.) . -
tbe erdeala ., l.aa~ i. apir1t. 

--------_ .. _----_. -~ --~---.---.. ---.---.. - .............. ---

(18) 

- ... Vil'a. VIII, 39; MaIlU VIII, ?'3J YaJ-yalqa II. 78. 

Aoo.r~1.8 t ... dera 1 •• • t eyldemae, each a wit.esa 

_~ b. ~eolared. h08tUe anJ then or ... -eu-II1 ... 

Wi'h the perlllissieJm of 'be a~, .... h _tbed. 

aeal.' h puslb1 ••• be. tbere .a ••• u:t:f'10 ieat 

prw1a1 .. 1'.r orMa-exa.1natt •• 1. tbe .. dera .eue 

.1' the tera. Thia 1. al •••• ladt •• tl •• tbat there 

-na n. regUlar legal prefesslea 1& a.cleat lad1&. 

(1V'&rada m I, 231). 

(79) Tile •• math.ds bay. bera. tully .xgl&l .. ci b, Aaet.b&ya; 

tbeugh hi. expl ... tle. ef re.i.ler 18 •• t .belly 

aerreot ( Ib11 I, 235-3g). 

(eo) 3IIe Asah&ya •• N&rau It ae7 J tbia -. uad(lulbtedly «

very *heles..e oheck .n the app11oatl •• et erdeals; 

th1a .eUld s •• leas way te mlt1g~te the rigeur ef 

.rdeala even tbeusb there might AQt be a*ff101eut 

pr.teot1 ••• ~1nat the aGO used ~.e. i& tbe term 

ef presua?tie. et 1ftneoeaae in the ~der. senae ef 

the at t.r •• Fer the humaB ele ... ts 1& erdeals 

See ARte Chapter I; Cf. Harada It 255, 313. 
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I. r'i-·\,i .. • •• eoelld title et' la" cleals 

with depes1ts wbiab •• t '~yar1&bly be made w1th per.e .. 

• ~ respectable family, and these "he are v1rtu.us, dutifUl, 

veNo:!.us. weal thy .::td h ••• urable, as these transac ti9n8 
(85) 

are abaelutely based .. aenf1deaoe. The retur •• r re-deliv
(86) 

er7 must take ~laQe 1. the-very manner af deg8s1t. The 

clepesltary st.11 p;enerEtlly be 1 ta.ble ~.r t!le less ef n .r 
(8?) 

1 .. mege t. thll! dep .. tts. Trustees ... they are the ".puiter--

lee ahall net IIBke al\Y }:r"ot'1 t 'out .f 'tbe trusts and shall 
(88) 

be aoCeuatable rer the 9retlt. if • .,. The aRt ire 1a. er 

iA£ _ • "' 

(81) See 'at. Chapter VI,e • 

• 82) Brlbaapatl hola. • di~~.reRt yi ••• The aoa1de.ta 

referred te abey. will 1~d1oat. tbe gUilt Gt the 

- - -accused pars en. A()oerd111g t. Kat,yayaDa. Vy&a& &ad 

Vi.au. hewe.ar, the .,rece~di:aga 8~Ul.d be re~&t.d • •• 
(83) This was a sert ,t aldltleD&l erdaal. Thi8 ~rlO.a. 

It •• l~ o...ul aause s ..... vni 1& the t.nas. 

CA4, Ord.al. are ~~t.r all bas.~ •• tbe b.lle~ .f &ppe~l 

ta the rel1g1.us aeatiment. HeRae the driaklBg af 

o.llSettr&.ted water .. a t. be av.idea. 1. aas •• f esre .. t 

ar1mlaals, 1rreli~1.ua parseRs, zaz Vratya8 .ad 

uabel1evers.( at. ~ira~ I, 388. 332) 

(6~) Asabay. rightly remarks that a maR sbeUld net depes1t 

even & sll1gle ebawry wi tb a maa, 1. wh •• he bAa a. 

oe"f1·:ieJlOe; an tn. oeatrary evell suvar~s oaR be 

depes1ted with a reliable man with.ut reaeipt er 

witness ( uaRU VIII, 179). 

(86) E.G. tb!' sealed tJeyer eheUld be returned. with the 

seals 1& taat; depealts made i. pr~senae .f witnesse. 

must be returaed 1. pre",enoe .-r I;, it n.~9ses. This 1s .. 

wholeseme 9rlaolpla ~ •• the ataadpelat ~t tbe 

d.epeslt.ryt a ial!!lUlllty al ••• ( cr. ~r&da II, 13. 

Ua~u VIII, 180, 183). 

(87) ct. Kautl1ya B •• k III, Cha~ter XII, Harada II, 9, 12; 
• 

Vaaa VIII, lag. 
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(89) 
partftersblp laoludiag ita ~ef1n1tl •• aAd the ~utual right. 

(9() 
sad dutIes ef the d1~fere.t ~mbera as dealt with by Naraja 

1. tbft thlrl titl~ 3eems t. be quite •• dera. By way e~ 

89801&1 eDOourag~me.t It baa beeD pr.vlde~ f.r by Narada 

tt.t where the pr.gert,J .~ the partnershl,l) was IniaRSer 

thr.ugh fate or all,)' .ther reas .... tbe te.tb jjlart .t the 

ge.cis SMll beleag t. hI. ( Iii. .dd1t1 •• ) wh. baa preserved 
(91) 

the. thr.ugb ~la Q~7& SPloia1 .zert1Q~. The pr1aol~1e ef 

partaersblp 18 &la. usually ap91Ioable t~ the prIests wh. 
(9a) 

j.i.tly unJertake t. perfer. a aacrifIa •• Z Th, last aev •• 

verses e~ this tItle dealiag with tell. and taxes ae •• t. 
- - -

be quIte UlIIJetmeot.<l wIth the tep1es et parturshi., au a. 

sUC)b they mlgbt be laterpelated ber~. 

Ia hi. reurtb tItle Hirada deals wIth 

reaumptl.a .1' gitts and 1. tbis oGnneotlea he enumerate. 

t~~ ~.ye. d1fferent kinda .t valId Slfts •• d the .1xtee. 
(5}3) . 

differ.at kinda ef 1M&ltd gitt.. tbe _, 1.~.rta.t 

o.ndittell .~ & valid Sin 1. t~n.t wbat 18 len att.er tb.e 

expe.... .t .. iatat.lag tbe ~amll7 t... be.. defrayed ~ 

- ... --- ill -u •• - I 

(98) Aocserdll1S t. ,.ahi,.a •• depea1ter)' _killS aay i-~.f1t 

.ut .t tm. dep_lt sball •• t .lI1y _ka eYer ga1. 

with tbe later •• ' but al •• be aball be punisbed by 

the kl-S. ( Ct. Y&JDayalkya II. 67). 
(ag) The .. 1. ebJeGt .r purp ... • t ~rt.er.hlp Is gai •• r 

~r.t1' ( Nara&a II, 2. ). 

(90) The pr.tlt &&u tbe le.s are t. be appert1eaad a .. ns 
the part .. ra aaoer<l1ag t. their 8h&~ea aubaarlbed. 

(O~ •. .a.a VIII, 211. Y:JiaY&l.,. II, 25i). 
~ 

(91) !be pr1ao1pl ••• VIOlated herei. 18 "'1e8e05 t. the 

pre.ial •• Stvlas .a addtt1_.l .tare t. tbe .. .,er et 

thp. fa.il)' wbe TI' 3~1 .. by bi. eWJl e:N'.rta ••• 

pr.pert,. lest tharet •• 

S1.l1ar 111uatrat1~DS .re t. be teund 1. lautl1ya, • 
al •• ( B •• k III. Cb&9ter XIV). 

(93) AsahAya has ex~la1.ed and Illustrated them all; 
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"i' 

" 
dealt with It,. !lirau 1. Sh·" f1:n;h 1;1'1 •• 'l'be 'eN .e"10. 

"8 be ••• ed 1 •• wider ...... te l.,.lU.t." £ 'lea 'tbe 
(95) (~6) " 

O •• dUDts .~ etude.ta. a9pr •• tl0 ••• ad alav... fbi releti •• 

bet .... tht! pr."ept8r •• , t_ .tUd •• t 1. ",e.tSar.ell Mr. 

with the :"'irat at.~ ef •• lry.·.' 111'. 'Bra~CI.ry.) tbaa 
(9') 

w1tb "'tV t.91~ &:r 1 ••• SleYe..,. agal. 1 ••• laat.ltut.l. 
--. 

hav1q 1 t .... loJgal aie-frio • ., •• .a.n1a"e _1gb'" be ef twa 

ki_cla- pure •• , ll1pUN. TIA lattel" ... rea.ned 't.r till 
(te) 

81eY_ ..... rea. t .. 1'er.er ........ t far .tber 1& b.urera. 

Stir1at17 apeaklJ1@' hires •• !"ft_. 181»11." _ ' .. oe1U'.~ at 

•• !!l.y •• t .1Iba1~111S betweeJ! " ... ter .a' •• m., 1. tbe 
..-

_4era •••• e~ tbe ter.a. 

" 

(99) 
.r three ft1:r~N.t ol.~"~. 

Tile.. hired H" ... t" "lilbt be ,,... 
I" i •• 1 ••• ~'ftU hew ~w a 

, I) 
kaatWlblka C)ealli be reprdeci. as a real "'~r-'a.at.. Th. lep1 .' ~ 
eearaoter ~ er all the alavea #_ ... t api .• till .a •• 'r_~'\ 

b • .,;l .. !IIt .r ~ t'lra1; t'~1.<JII .r ala ... _ .... '.d b,y 

Wira_. -. pena ... t al'.1 tbe, OMtld 1M "l ..... d .all b, . - ~ .,. ~ 

the -ray"!" .~ their ._tera. The r8s" .~ ,_ al ..... "J'~ 

""" ua-der a b •• .-p-'wb1ob _." IDere er 1 ••• te~r:r aali 
.~- - . 

G •• lii'ti~ al!!i ~_. ~~.'_1II1. ~","er~ t .... t_ .. e17 

t.~ aa4 G.at'feg. Ia tile .1~t.h"'1tl. ICraa .. d.als 

--
(9t) 

(9&) 

.J ~ ~G-~ --v 

~ . 
~:at __ ... j.- - -. - ~ 

(at • ..... u VIII. .ala) ---~," 
." .... 

wiretiA' IV. ~. n.Jit. ... 1kp II. 1.,5. 

Fer r;i; • • t a •• d" .'1 •• ud •• ,,- • .ie.. lira_ y 
~ . . -

g .. ,lr;. CIa ..... II. 42-oM, l11Utaliba I. 21. ~9. 31. 
~ ." .. ~ .': ."'-. ~ 

... u VIII, 2£ 9 ... 3)0. 

., 

\ 
~-C 

• _..... """'''t .?'T ~"! .:-. 

Ct. ~rau v, 16-a1. 
~ " ;;:;,-~rA~-r ---..:: 

(~6) 

( ''7)) 
~-..... " . ..----. :... -
'fbi _~ •• d t.'l'Ua are t~ he ... t lr1PR"'_. 

, . -. _. """- " 
'. ~ - , 

a •• fe4a. __ 1 &..,~pt1 ... et a.i •• t Hi.lliu I.&;r 
_ -" - f 

~ 

" 'oj ./' -", 

•• «, :"1(!",.. The, .haft beo_~le •• 1.~.nc.JII\t-·jr!'tl{·~ 
4!" '~ ~-....-

(9P) 

V' b&.~ .f N'&rada; but still he 0 Mlld •• t a.elutely 
-~ -: --- .. ~ E'~~~/.~, 

•• ~ ·ria .t 'hello 
//'. 

j.. .".. ' 

Sr""'f!:!::! '" ~ euld be of 

I 
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' .... 1':", tbe n.n- ~)8.yment of wages, et the l&beurera 1. 8."1"&1 

aad. cfA!"'r1ers, J e.Jberds aad oeurteaau 1. partla Ular. As 

a ge"~l rUle, tbe .m!J:L eye .. 8 hall regUlarly ~y the 

,.,nta -ges aoo.rdiRg t. the t.,...m~ aad C .Jldltl ... agreed 

up •• by tbe parti ••• The _Jer port1i'11 .r- tl~e t 1 tl.e is 

dey.ted te the mutual rlgb" aad dutIes exiatiag hat •• e. 
(3) 

t ... nn3ra et aattle a.d the oewl'lerda. -rewards the z. cl~'He 

er tbe t1tle there 18 • ver.e wh1~h retera t. th@ ~':ht. 

aad liabllttl •• et a s8Oa11ed te.a"- whe bUlld~ !1. hlJ'lS~ 
( 4) 

"'11 t:;· .. la)ll eof a.ether wIth hie ... _t.rial •• Ia tl2. 

1ast ~:~r,~ t.u~'N 18 • ret'er • .,. t. tba pr.per J,l&7.at 
( :) 

.ad retu,-n-· ~'f tbe hired o .... dltles. Tnel. tw. aat~era 

are olearly beY_lid tbe so e"e af nen~ ~Y!I~:at .~~ 8sea ... 

UJUess the term -s •• ta. bee •• ed 1. a IIUOb wider .eue 

t. 11101Qcle alt¥ due e. &117 alloeat. 

t) .j. 
- The seventb tItle of 

N~r~da is 0 s~ll one ~or~1st1ag .f .aly eight verses 

1111JStrf\ted by the Ml1ti~ari 

V 26-28; Kaau VIII, 415. 
... 

(99) The sold1ers a.ast1tuted tbe h1ghest 01a83, the 

agrio Ul tur1sts tt-e .1ddle an.1 the ~.rter8 the 1 e'~o(e8t 

alasa. ( Nara~ V. 22-23). 

(1) N&rada v, 24; Viram1 't.r.:1ay .... p. 405. 

{~) SbeUlJ any 31ave save his ~~ster's 'li~e when the 

latterts life io in peril, he shall be released 

fram slavery and be entitled t. a .... a.nla slare. 

Ora'rad.i. V. 3». 4~in a jebtor sla.ve coUld be 

rel.ase~ by paymeBt of the debt. 'Ibid V. 33). 

21'o~r'.t.ry r1ghts were cian1ecl t. the slaves by 

Nar .. da l.1ke Manu. ( Manu VIII, 416) 

- -(3) NaraJa, VI, 10-17, KallU VIII, 231 ... 35; Y~JJI2..valk.ya 

II, 164. 

(4) Narada VI, 20-21; for the c o mIMe nts ~m the Iu tter 

verse { 3ee JI")l.ly. stwr~d Eook of' t.he ~st Vol. 
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iii' 

Clil.ndestine sa.les boS contra.st"J:i wir,h 0.,Jen Sl;i.l~s l!)b,t.,e both 

te tbe kiag. The purabase o&n be abselved from liability only 

whe. he ~aft .~f.r a .at18~aatery explanat1e. as te hew he 

aa~ by the propert7. Ia the l •• t two verses but one,-Narada 

refers te the right. and dutiea ef tbe fiaier et a treasure-
( .,) 
treye. The meat 81gn1floant Jrov1s1on ~s been in the last 

.era. aooording t. wh1Qt.o~ hi. own pr.98rty el •• , whIch be 
~ 

tad leet and reund &ga.la afterv.arda. a •• lDoat glve notlae 

t. the killS; etherwlse -the ,Jro,t>Erty ia n..t bis legal ;re;erty 

This .. Implies a very ~tae cenoeptten er theft ne deubt. 

The eighth tItle e~ Narada dealS witb the D~n-~e11very of 

a sold ~r.pert7. Whea a man sella & Jr~Jertl ter a fixed 

~r1oe and ' .. s .et ake ever the .... te 'he 9ura.b&ser. he 

ahall resln liable fer the inJury. damage or loss of' tbf 

preperty &fti a~oountable for tbe prefit aoorulag t. tbe 

pr.~rty after the sale u.til tbe time ef. delivery. 1a _ 

ether werds, the seller undir th ••• ~lroumst.DOes ~l&ced 
(8) 

himself in th@ p •• lt1en e~ a ~ ... truo~1ve trustee. 

-----____ --.r---~~--~--__ .~ ____ --------------.. _ .. -----.---,------
P. 14~. 

(5) The diff'erent o.mm~ALat.r8 refer t. dl~t'erent 

~.mce~1tl.s 1.at •• bir8; 1. ~ sense all of them 

may alai. t. be right as there Is nothlDg 1ft the 

... teat t. restr1at the hired o.mmedity t. amy 

partiaular 8pe~les .t preperty, Ibid. P. 144. 

(6} Th£ wl!ele .t' the subJea" _tter 1'».. been •• ry 

.1081y su--.r1s.d by Dr. Jelly. Saored B •• k ef the 

East. Vel. XXX, P. 145. 

(7) Narada. Vii. 6-8; Gautama X. 36-38; V~S1!!ba Ill. 

13-14iXVI. 19.~. Vlsnu V. 56-64; Maau VIII. 30-39; •• 
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~x~o~ly simil.r is ~ne modern c • .ae~¥1 .. 8f toe ~.w on wu1& 

~.1nt. When tbe seller ahews ene vLlao aB~ .ot~~ly ~~es 

ever anetber thlag te tbe ~uro~ •• r. ana wo .... a.~~.r 

first of .. 11 S8.L.J..S one tl;,.1ng tC'l ene lIIiI'on .... no. delivers it 

to anctber, ~ he w1J.l b. liable ve .tfl.Y a elJl4l"enso. t.1on .. a wel.l 
(i) _ 

&8 ~1 ••• Rar&Qa refers ~e t~e s1xfel~ meWe of;uro~ae .ad 

8&le by _ ..... et .. weight, IHasures eta. B\.Ito t..is 01. .. 881£1-
(10) 

cat1 .. 18 quite insignifiCant tre. toe le~l ~.l.t ef view. 

a.ao1ss1aI& ef ,&Iurot .. se bas be •• t,reat." by I&r.d& 1A t. .. 

gtb title. TIle 3ener • .J. rll.i.e an t! .. e,J ~ela' 18 ;o.t wbenever 

1;he .. urow.ser _at.. \. rasa1_ \be ... 1., +t. ret.ur. t.be 

artiel" c.uia.ge" aD.J. uuelled w1'(,n a8 lit'Ll. ~1A¥ &8 

~esslble. One ~f' tne rDOSt funJbun"tal ~ri'10141'1e8 em,u:.:ci~ted 

b~ I~arad.a. ie tn.t. _0..- to. art1ol.e was .IuroL~S •• aft,er 

tbere.b. ex •• l.-ti •• by the JurOb&aer, 1t 0 e1.lici net l:te 

retur .. d at a11. ~b1. 1. iQeat~ w1th tba w~dern dQotrine 
(11) . 

or oaveat .m~t.r. x&rada bas imJ~sed 41ff.reA~ oe.d1t1 ... 
l . (la) 

a.~. duriag what t1_ aBel aubJ.ut te w1:at l .. s. tm artlo~ .. 

oeUl.d be returned.. 'I'ba difienat rUles and (Hmventiol18 

astabllsbed bJ the ber.tioa, t.oe fellewers ef ,~ Vc~a, 

the guilds ef .. roaaata, o.r~.r&tio~. 'r.e~ et seldierS A 
(J,3} 

as ••• blages ot kina_ll alld 01iller 4ls3ooitl,t1ens ... must be 

rea_SA1 •• d aad. _1.~1.ed bl the .. 1116 ~ihe MISt. j:lua1ab &1.1 

tr&asgress1ell8 and see ttat •• &tlt a ente!ItJ,tlble in ll.!il ture 

or ~~ .. 1:nst mQr~l i ty er iJ\lb~ 10 .,e11oy oan be delle 0)' alii' 

ef these bed1 ••• 

(8) 

(Q) 

( 10) 

- -- * • . .. 
YiJiaY&li:¥a II. iad_xXft 33e~. 

Narau VIII, 4-'1 ..JfY;da01.~".1. Il. &6; 

V!r&mitreda.ya~ •• 43'; OeJ..br.o~!...s Dit!;esti III, ,,7. 
YiJiava~kJ. II, ~~"5', Vi.au V, la7·laQ. •• -VI ram1treJ.&ya, f • .&37; R&tDILPr&. as <6u&ted in 

Celebr","l).ea Digest III, 3, 3 • 

(11) N:raaa. lX. 4.. 
, 

(12) Ib14, IX. 5 .... 15; "'n'.t VIII, oaaa, 3Sl7, ~;Jii&v.l~& , 

II, 17'-180; Ml~ka&r:. Rf. a66-66 • 
• 
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~. 

pref ••• es ~. leal with beuadar¥ d1.~~t •• i bu~ •• a ~tt.r 

.r faot, .. re tball e.e-~b.1ril .r tOt t1~1. 1. lie.etell t.. tbe 

.x~ .. ltl0. et rUle ••• a. r.gu1~t1e .. aeaoera1JiCS ,,&ttl •• "rea~'!u38< 

Freco tbl& Dr. Jel17 rightly CleDOludes tat tbe 'tor. abeWldary 
~ 

dl • .put •• • 1s ... useJ 1. & wl.ier •• _ aeDS. &.aQ ~r-;);ien:~_y 

~- 1j£ 
tt, !~'ll'" .u dlE~~,.rteli r.l&tll,~ t.e £1 IA all .... 

pessible c~ses ef boundary d1s;utes ot ~&.ds, t.a& •• l.~ea 

eta. en the ene bMnJ and .11~.o.& e. tbl et~.r, tQe e~1AieDa 

ot neioI:b~u-_"'J altd .ther CD8mbers of tile oemr.:u..l1ty aileLU.1 be 

take. into oeJlSlderB;ti8& "'ylag o.lo~h&al ••• tbe e.,1&1ell8 ef 

toe elder13 Jee.ue. ·J.'be 1L1.88 bas tbe III tl ... ·t.. r.s~.aalbl11ty 

and. ~uth.eri ty tflieaaar<Ja.". iiot Ql. d1aa .. "10. I.DUoS •• d v1.1..l.p' 
(16) 

dot 3... 1 •• baeaae ef aD3 .tber rel1able evlil.AIl", ,Or.i1_rll~ 

)!i8 all' 8 .~1.1 •• SJlOw.d •• t be "Ga."e. a. lieo is1 ve f.r 

adJud1aatl-s beuadaI7 d18,t1utes.. ~aa ala. 1.-1s",- _ 1.061 
(16) _ 

i.3~eotl ••• ~De twelve$h tl~le 1. toe H&raaa. 3ar1~1 deal. 

wl~b to. mutual rIbtlta a.a dutIes .f DuSb&ada .ad wi.e. &ad 

1. th1S a.naectie. it de .. l. wltil tbe l .. ti~~l •• et ._rr~l:Se, 

ita dlfrcr •• t t.~. 1~~.te.ol. adUltery. l.o88t. * levirate. 

dIy.roe. 8e~rat1 ••• re.artage. mixea a.~tee ~a4 tn. diff.rapt 

~] ~~se8 .t '·p'JrI...arbhus" ,nd 'r.V~1'1.·~ Reoard,1JlS It •• ' of tbes. 

~.9io. N~~d& asseat1all¥ f.l~owa t.ba JreY1a1e~ .. ~. by hi. 

9TfI! .i~oe ••• r. lJ101udlaa libe aU'Lbera .f tbe ~Q&r_"iitl'a. 1 • 

• e. resJsota. et 0 o~ae, be &t;reea te differ ir •• t~1D &AQ • 

,.xes hia eitA Jr.v1.1 .... !"8c)ardla6. Llarr1aoe. be .~ .... Q .t 

(Ia) 
.,.. 

( l'l 
r 

(15) 
.. 

( 16) 

iii!!!! nn- -1' iF 

F.-cii.oursie ..... tid. teJl0. aee ,"*ut..& XII, 4).~i. 

Siaoreci B •• it .f toe 4A.'. Vei.. x..xxIII. g. 1.0. 
... -Maall VIII, ~38- ~6i f ~"j_Y&l&¥. 11. 160-1' •• 

Nil"." XI, 6_ 
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twa d1st1no' .tagea- tne .......... betret~ a&d tbe 

~otU&l oere.me_ er tbe m.rriase. tbe ter_r bel~ 1i1 •• eluble 

•• tbe -ii.a..ver;,' .r .. bl ... iah .. ad t.o. ,latt.er beilie) ~.na~U8iY • 

•• d iadia •• lubie af"'-r t.Le 1l •• ~J..t,1',.u. .t t!llt Is,;d .. .-l Q.ere~eA¥ 

.f marriase &co'll~a1ed by the Ul.t.eraJliJ •• e:f t,na ... tru 

.at. tb •• bserv:.IIOU .t aerta1. oar .... iea ... al •• ref.ra 

t. tbl ~r.b1b1~ed deer". 1. marriag., a.d 1ater~o_sr,. 
( 18) 

marriase. Nira-a. refera t. leur" ..... in~ tit' i~.t,e.t me ... · 

w1t~ their obaraoterletioa &.~ i~jst~ ~~ ~x~rui~~le~ ~1J4 

reg&rds t. the viri~e ~:f t.;l>3 briJ.ed-l'.cHa. Dut. tbia ialst.ac. 

1a A.t t. be ~~on~ ik et~r a-se-leolalaters ~.rL&~. 1ft vi.w 

af t.he 1 r.c3 ti ... u+· i ... f a.,~oiJ:Ltment \oLic", i. _lSG reCG6nise.J 

by N'iracia. Previa1 •• ala. r.a been. o.JliI,d" tel ... .Icead (lllila,rri&tS. 
(19) 

.f •• mea ualer o~r~1. o.nJitl.as~ •• N .... were or~~.d f.r 

tbe .n.lI'~'s, .f __ pr· .... gatl.n. In &baeAc~ ef 6. jlard1i~JI.. 
. (dJ) 

• girl aeUld set boer.elf' .... lIIiI.u'ied ef (~"r ewJ.! 1a1ioiati.ve. 
(210 . 

IJb.11d. _rr1ag .... eUles,i •• a. Nare.<1&-, ref.r. ~e, 'tla .... 

refer 1.e ".be aY8t •• • t ap ... iat.e.t. bu~ ae d.eed .!l.t. 
A.J>-~~. 

a e.trey,ray resarJ.1ag 1bu eWlLe.hi.,. lie 
"-

hr. s e r.:W!i :; ~ '.A t. e Ii '~.oe 
y . (~) 

cliff'ereat oiJ'oUD1t.1.ncs •• s1y1J26, ria. "L' ".ae eU.aee .• ! .,.;1w;&er,y. 

Tne differen.t mixed c.Sl.es u-ve ~ee:n uisc us~ed b~ sever~ 
(22&) 

verses. 

--___ . __ o!!!-_ .... __ -..,,:--_ .. ----~----. , • - .. 

( 17) ·P.~lgr&Llp1~ m.~tri n1y.t~~ 

'JIrtstr::i tu Vi.JllC.v: vi lv.db! .. in •• • 

te3~ 
• • • . , 

6o.~l;o.me . .,x:.le'--- .. --~nu. 
~ VfJ1,,"L2.7· 

Harada r.o .... ada m.rriage be~w •• a ~r_n.1. mal .... d 
01 

"iJUdra femal •• , "aeush be ~r.rer8 warri_be bet.we8ll 

1-be self' ..... o.st ••• Ot. Baudbiyalk I, 8. 16, 6 

Maau au • .,bera are &8&1nat aUl3Q aarr1-.s,.a. 

(19) N:r ... da JUl. 16, 97; 'j,'ile .Latt.er verae 1s iJ.ent-io-.L -, with .. verse .1' e.r .... r.,· ;;ill. al.e V.a1attlA • •• 

Dhaka University Institutional Repository



10. l'ber1tarm,L Pati1t18n. 3~rlMn~ 1a the 

thirteenth t1tle, dAraa. deala wi~h 1Bberi~.ae 1noludins 
(~3) (~4) 

the rUles of ~rt1tlo.u. S1;rl'Ji.II.La. s-ina er le",rning, the 

gU1a1ng Jrinai~le rer sins t. be en~ruated w1th toe 
(~5) (40) 

management ef the fam11Yf exalua1e. fT •• iaDer1t .. ~e, 
(~7J (~) 

~resum~t1on of sa~.r&t1e., tbe d1fferent ~lnds of SOI~, 

their erder ef au.,erierltl aJld the Ird.er er awaess1en .. wems 
(~~) 

the different k1nJa er heirs. Partition o.n ~_Ae ~~~ae 

accordu.g t. Nar.d.a e1ther after 'the ".ath .r tlle :f'~tber er 

when be 1s tel Old er evea duriag his lifetime ~aa.r~1ns te 
(30) 

hIs OWll w111. 

XVII, 74. 

(~) Th1s blir.a be •• wren6!.Y Ulustr .. ted g,2 ... ·Sv ... yamvon.· 

ferm ef marriage b¥ ~. JOl~y. Theusn l1ter-lly se, 

a sv&yamv&ra firm If marriage baa get ita IWD 

aisn1fioano.·ahd 1t i. Aever d.~e.dent en toe ~zaaamm 

preseaoe er abaeaoe ef gu.rdlan. 

(21) Gautama, XVIII, ~2; V •• 1fib& XVII. 71; E&uJ.tMyan& 

IV, 1. 13. 

(~2) 

(22&) 

-Fer iJlcest .... Pr&"r~J1ta. See Dr. Jslly, .:Mored 

B.ek ef the~t. VOl XXXIII, P. lSO. 

Of. ..au );'" 6-41; Oa uta_ 1 V. li"~; a.. UJ.i:liyaDa 

16. 6-12, 17, V_sisto- XVlII; V1&AU XVI. 17; 
•• •• - -Y.Jnav.~~y& I, 91-95. 

H:raaa XIII, V1sau, XVII. 18; .... u IX, 194; •• 
Y=J~V~l~a II. 143-44. 

I 

(24) Aaeerd1ng t. Naraaa wbea eae bretber mM1a~1 .. the 

family ef ••• tn.r brether WOI 1s en&abe~ i~ t~ 

study .f s01.no. t Le sbiiIo.ll be entitled ~. & share .r 
the ~1 ... ~h1a 1s qUit. rease .. bl •• a8 1& tbis oase, 

even the unlearned bretber 1na1reetly oentr1buted 

'Co tt.e ia.cqu1s1t1cf.:S .t tbe sai .. by the I_riled. 

brother. 

(25) Pr1erlty er .~b.rw1s. et birtb waa .e oefta1~era~1.n; 

ability was ~he abie! ori~er1en. ( N&raa.. Xlll, oj. 
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¥flm.s. 

N&:r&Q.& deal with or1_s. l'h. j.&".r tile Smrlt,i, 1ill.~ aMr • 

• ,.tellltot1a 18 the J.il.w of crimes and .l,.Qore exolualv. 1. lin. 

trea tment be tWeun I.; 1 Y 11 l.i.w and. IJrlm1u1 .waw. But line 

.AUBG1ati.n ef the ~rincl~lea .... uad.rlyins to. tundamen~l 
dt8tlr~t1Qn between crimes .. r.d t~rt. w..s reBen,a. fQr 

Brihas~ti. The 14th t1'l' d1aousse. libe bllneua effe~e. 

oalled S&haa& wh1ab aena1alia .t ~-.laught.r. rebbery, ~n 

IBJeoent &.t~c~ Qn ~netb.r maa's wlt. and ,be twe 8~Ql.s ef 

1asUl.t wbioh aga1 ... dla1ta of tLOree-fell! ill-ssifia .. ti •• based. 

ell tbe gradat10n ot the off.no •• Fer Ii!. sac ... sa ef tne biQOest 

degree, the ~un1Sbme.ti are fiDes .et leaa t~a libeus.ad 

;ana •• o.r~er-l ~un1sbmeAt. oent1saa1ile. ef tbe 'A~lre 
• 

JrG,cIerty, ~nisillUent fr .. l;he 'tew.. bn.na1J1t!, ..ad IioW.:fUlia t ien _ 

.f tbe .ff.n~iBg 11mba 1a~1aorlml .. tely ter ~.~les et .11 

the oast.s exaeJ't1At) libe Brabalt'llS wue .. r. na't to be sub ... ected. 

to ccr .. eNl .-'UD.1ahment and. wilo .. re~ o.Dl.l' te De ~1aneli 

balDS bra_d.d e. tbe f'Clrene.4 w1t,b • rw.rk 1.ilio-tlJlf5 tiu 

_ _ r. -7 we ... .- --...-.- - • ............-~-- - ----

(26) Ibid XIII, 41"'d~; 0..1.11; .... XXVI!I, ~3, 40. 431 

l,..staaba 11,1 16. 1., 1, 15i BaU<in:,y-.. 11. 3. 

37-40; V.a1tiba XVII. 54-53; Maau II, &:Jl-a)3j 

Y&Jn.Vii.lkya II. 140-141. 

{G1} It 1. a settledrUl' ~ooord1ng te Ntrad& toat these 

brethers _he cse.'t1Jlue fer 'en YMra "e l1ve 

se~r~telY ia re11gieua &nd •• oUlar tr_n3actions, 

sl~:"l be reeprJ.ed O:.i.S se.,.arat •• 

(28) Nirada XIII, 45-4'7; BauJ,ti;ya .. II, 2,3. 14-~; 

Vaa1ata.. XVII. 12-39, Vianu XV, 1-2~; ..... u lX, 
.!J •• 

158.164;Y;Jn.VQ~4¥~ II, 128-1~. 

(2~) Narada XlII, 50-~2; Gaut.&_ XXVIII, ~l'" 41-<u; 

II, 6. 14, 4-0; V •• latba,XVll, 81~84; 
•• 

~nu LX, 185-1Gwj Y:J~v~l~. 1,6, 14, ~-5. 

(30) </Uj. these ... z'e tbe mNt he.L.-'1'uJ. h1nta eYer~ ","ccor"-ina 

t. t.be meder. ~r1D01iJles ef or1101.e~egy &Ad • 

ev1denoe. 
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-231 .. 

ori_ o-.m1tt.ed.. 'fbeft ia a s~eoi .. l Kind. Qf S;L.c..S. and 

admits of three-f'eld cl..:,;.ss:1.fic~tion ~ccordilJ6t;a the v .. ~ue 

ef the subjeat rw.t-"er of tl"eft. rossessle. ef' stej.en 

artiales, luxurious med~ et liVing,· indULseaae in extrev&

gane&6 and ",resenee in t.ne aow,.J.ul,f of "tine wiC4eJ. rill,1se 

presum,)tion of t!£ft. Persons screeni% tL.1eves ... r.d .;..1Vl;:g 

:foo1 .... r..d She.,Lter l.oot~~€a. ~re equally guilty IitoS tuleves. 

Those whe de net a •• e te 'the aesl.tanoe e-r !Den orylnc t. 

help 1. distress wbea his ~reperty 1s beias s~.len aw&y. 
(3)) 

are &lso to be tre~~ed~ ••• oaem;li.es ef theft. De~ect1.n 

ef thieves and tr~olng .f stele. artl~le8 Im~lY ~. 
(~l) 

a~dlti.D&l liability en the ;art ef the ¥so;le ef lObe lGa~li~j 
,~} 

O.~Jdl,_ed. &11d. the king hilDSelf. 'l'be IOtA _nil tae 16t.tl tltl~s 

deal with insUlt .nd assaUlt. e .. on of wn1ab 1JIIj,:! be'lt.LJ"ee 
(33) 

Ilifferent Qateseries. A sl.1,derior wu.n Odol"l j:~irl.lself ~UIlisn 
, _ _ (34) 

a SVa.~ka.. Meda t a.:.&.n~ ... aad etiler mea er laf'er1.r QJ,. .. sses • 
.. & 

The abuses and a.8s-Ults. amell(:; ~.e;,i. ef tua selfs .. me o_bte 

as well as ~f diff'eren~ c .. Si;.es t~ve been discussed in j,e~ils 
_ (36) 

by l"radAi. esaellti .. ..L:.I.)' en· t.L.e .s~e ·lir~e r;..6 .J1CI.r# "",Ild X&JLv-1Ji,y. 

'.rhe k.1ng &ond the Brar.t~.l .. bIlve bee. Ileol&reli .. ent1,-led li. 

8;eoial ;reteot1.l& -o-lil3t oeaaure ... r.d oer,.jleriU ~unlsbment

as both $f them li.re re:5Grjed CIoS SUB tca.il:.LlG t,ue w ..... ole v,£rld. 

j :father 1 ••• 'iable fer ,be .1:1: •• ef bia s ... aacL "be 

.wwera of &R1 .. 18 rer the b&re deneby to... ualess "Qe¥ 
(36) 

nre sent by the owners to de ,~ bar.. 'l'be 17th title iL. 

... __ Jt _.-. __ -. d!!!!li _ •• _. ..... __ ·_·· ___ a_ .. , __ -

(31) Wb .... er ~t. t •• t. IIIlr&. .1: Ii thief S., ttl.e 

lahabltan'ts .r the eWD8ra et t.~t &oI~CS .uat. "ka 

g •• d tlle less, Ullless 'tbey a •• aalil1si',y taat. lihe 

f.et m&rks 5." eut. of 'tbat rlaOe apl-. ( Naraa., 

XIV,:':3; Yij~v&lQa , 11,271). 

(32) ID C.S9 .f failure &aa te f1A~ eu~ ~be 'n1evea er 

reo ever tne atelea ~re~er'1ea,za tbe Alae must ll~Ae 

geed the less frem bis own tireh.S ur.v. , lii,r..a.J.a. "<1 V, 

47; Y:j~~~~~~ II, ~7~). 

(33) Narada XV, 1-5. the aix~h verse seems ,~ be eu~ ef 
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i~=r .. d ... J.eels with 6&1D.Jt. 1oo1uJir.L6 g .... wb~ i1:'0 ""n:.l i:ie-,.d .. iI1b 

whioh must be rebu~~~ed by tbe ~~G~e. NirajQ 1k tbia 

respeot rellew8 "'w~..a.l~. an-i l;.,;;.',-li:.J.~w unl1as.e ~nu. Frd.ud 
• 

all.:! d1shonesty must be aheaAed aJld M'Wlisned by toe e:f'j'iaers 
(38) 

oemoerL.ed and the disiJutes regar.iing E)&lDea WUBli be determined 

_anan acoerJlng to the rUles .nd aenven"l.u ef ""I.e 
(3~) 

gamb11Ag heuaea. TO. 18th" er tbe lAst title a"!8 with 

m180ell&ne~~s t.~108. Regar~1ng ~be oeAtents Qftn1~ tItle 

the ~ re~r~s ef Dr. JQ~~ are very 8ionl~1cant. AOJsrJ1ag 

t. hi. ·'!'he meagre oententa .~ tnts latl.e er 1_w aM. LAril¥ 

be a.1J. te be ill JLee~lDg wItb tbe semewnat geW.leUS 

annouooement 0 en't4l.1neiol 1& ,t*rat)I' • ..,c.s 1-4. On tbe wneJ..e "nis 

title of W!SaellaneJ: .8 def1~.u bJ ~%r.JM aAQ Zr1~8~t1 
may be desoribed a.s "Lore'&'C:'Lg af ~ubliQ l ... W <)1' t,n .. l ... W oi 

ti.1ngs ( 1W J&dl.Morma), ~r1 Y. toe law be 1l1b ttre~ ttea 1n lihe 

seventeen otuer ~it!es &~ law·. TQia rew.r~ is oerroboroted 

b, the first verse itse~f at ~he title. But in view ~f tne 
( 4J.) 

aentents et Yerses 3, 4 and 5 ef the t1~le. it .~~8&rs ;~t 

the mlsoellaneeua t.;108 ~lse 1BO~udu ~ rello1e-seo1e~ 

l&gloa~ t.~iQa besi~es seme te~1os of ~ubll0 laW .s %aakt 

included wi~hin the ;elitloal soienae. ~be ;esit1ea ef tne 
(~) 

k1r1g and. the brohmins lw.:t'lilna IDIioD¥ ~r1vU.ges L&ve ..... 

beeR ne doubt extelleJ. Witbeu~ tbam linere • W8~~ be 

,,~nfuslon everywhere. 'j,:he J.1f~erent C)aste~ ,aUla feroet 

tt.eir duties a.p.J tL.e t,.Te""·i..est re .... ct1cr .. Vv'cUJ.d '--.:ocur f'r.,)!D 
,,-

the m~st ~~~ressea SUdr~s. Tbe maaR 1 .. funat1QA of tne 

... ,. 11 c 

-~l..oe; it s.,e.~13 ;;f sabM.s- ana. .s SU3b 1(; eu~o'{, 

t. ~ve bee. 1nal.uJea 1a "08 ~reoedl~ tllile. 

This verae &~ae s~e_~s ef ,ne ext71r~tien ef tne 

s1anera ( .lM.JI~u) 11lc'1~1BO"n. Influenae af Soo.\f. 
• 

IV, et x..."U-;1l.l •• 

(M) N:rMd& XV, 12-14; Virlll1tre~.Y&.~. "7~. 

(35) N&~.~ XV. 15-4wj ~au VIII, ~67.4841 

(36) If ~ 1DaD. ae.naures a dutiful .1Ao er .. as.Ul {,os a\len 

a wla.lleJ ~ill.c.J .J.I sbaJ.l ;:.ve his tOngU.3 C i.lt II. (lut, 
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-~3-

klR8 b&. bee. referreJ te ~3 Jud1ai&1 r.taer t~. 
(43) 

legislative n,av1Jlt5, tile a8IDbiaeJ ~\.liIll.1tleo ~f(JJM..:¥ 6aJ.a. 

The klJlg e~¥ exeoutes .. n.i never f.rlDtUates .l..,WS ex.ae~u 
(44) 

tbrsugb a~ju11oat1e~ TDiS will be fUlly oerraber_ted by 
(45)" 

verses 19, ~. 33 aad 5~ at this ~rese.t t1~ •• 

, , 

12. ~1QiSdt! a l'tle i'r-.gt:Denc,s of toe £)r1u..s~t1-
(1) 

3mr.1t1, eJtb1b1t tbe lat..at ~D.d tile laOat ~erteot s~eo1meM 

.£ Jur1st1a S}eOUlatl~.Il .aci tne most sysliem&tia .nd 

methed10al treatment tbe~eef. ~ne entire war. is a1v1jed 

1nt. ~7 Ch&~t5rs er seations of wb1ab the f1rst twa are 

------.--.----~~.--- -------~---.-----
.r Lis entire ~r.~ert¥ a.at1s3~t.d or be aball 

be f';.&.stened ..... s t.tU.e &nd burat o.v fire Ui':r.a.

XV, W ... ~l). 

(37) Ibid XV, 3:.a. 

(38) N'&rada. XVII; ¥;: .. uva.lk¥& II, .l~~, .aDa; 

(39) ~\:ri::.loia XVII, 4. 

(40) Swoa.red a.ok at tbe ~8t Vol. XXXIII, f>. ~l'. 

(41) Amelld ether tb.1Jlg8 tile tb1ril verse Jeals wi til 

}elWoBfJE!lS, the 1'eurt.h verse w1'tb aeJU'us1 .. et 

caste •• alld to. 5th .er ••• 1tA toe ~r.tE!lat1'" .r 
the diNe rent, ord.ers ef J.ire, 'l:be 11D,Jerw.DOe of 

Varlla .ad Iar.... 111 &110 ient; hillJU S!l1J 18"1' S &lOw. d 
• 

be remembered 1. thia aenneot1e •• 

(~) hrada XVIIl. ~·55. 

(43) N&raaa XVIII, ~6-31. 

(44) Of. Br1b&s~t1 II. 44. ~? 

(45) See Ant. Cn.."f~er ~ 

(1) It d_l. exoJ.ua1.,el,J with O,1vi:" .. All. orlmia..J. J. .. w 

aad wreoeaure. .be feJ.l.w1~ ebaery.\1ens of ~. 

Jell¥ ~r.: .er,y s1gn1f1a~nt i~ ~b18 o.nneo~1 ••• 

••••••••••• N3r 1s it. at aJ.l iaJro~bl. t~t tne 

~ 

in~.~R~d.t .er~ tro. lihe outaet" ~us~ 11~. lin; 

Narada-Smr1t1. or like liCe Burmese Dtw. ....... tbitots 1a 
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general rUles of ~reaeclur.J tone next. teur &re Je.otJed. lio 

t~e tre~t.ent of the ~~a1Dt. tbe -aawer, ;08 tria~ ... a~ ~ 

the judgment- tile :reur stages of leo;.l ",reaae..ii.ag, t.be 

llext bZ t'eur .re .ievot-ed to libe differeat me~ea et 

evidence and tbe l&at savante •• are devoted t. toe 

treatmeat of the t.~los aovere~ by t~ 18 title •• ~ -.au, 
_ J _ ... ~ 

YaJn&val&ya a.- Nara~. Unlike ~r&Qa. Brl~.~&~l aeea 

.et m1x up the subJeot matter ef ev1~eDOe in tbe miQst of 

disoussions et .t to. law et liebt. But ne &~ees witb N:~Qa 

1a sayima that law was iatro~uoeJ on aaaeUllt of traasgr •• a-I" io.. Judlaial asse~b11es ~re leo~~red ~o oe of four 

dif'ferer~t. cJ..d.sses~ "LWCI ueil", Ett.t1on .. r~ ... .L.d 't.&....e Qtuer 
_ (4) _ ~,.;o. ~tJ. I}-

't\VI) llot belag .t~tiOM17. '~be 1e0-.1 ;reaedure ~ 

ten members illOludlll€; t;~ .. uJs.es a.nd etl:..er offioers en 
(i) 

the ene baad and toe • essential tLi~ eD tbe etner. 
( ?) 

The ohief Judge ~s te be reorU1te~ from toe tHioe-bora 

olasses. Br1b&8~a~1 for the flrs~ t1me 01e-rly ~1.t1~u1snea 

• or'mes an.1 torts er1g1DiLtlms i. wealth or inJury- -jJ.b&lI&-
_ (s) 

hi ... samedbbava-. All vi.latiens of law exoaJt a.n.sa • 
oeUld be act,.wl1oiioted boY raJ.~tlves." oarJer-.t1eDS anJ 

(II) 
aSsemblies, jUly au~her18ed by tne Aino. Brlbas~~i, 11ke 

- ~ • of' 
YajDav~lkya deaaribes tbe h"r.a~ .r tne different oeurts 

beS1Lllil\@i wi lib 'he bodies of Kiumell. ( KUl .. ) a..a. end1as 

u1tb the "-ing eaOb suooess1ve b.i6ber aourt beiD8 iJ.m~.te.t 

te bear appeals frem t08 in:fer1or Geurts. ':Cile general rUles 

of ~r~edure as ~revijed ror by Sri~a~tl i. bis seoond 

Cbap~.r 0 enaist ef the c..1a <1i.1s1el:. .t :l .. w ill"O 0 1Y11 
( 10) 

aJla. orim1l1al. their sub-dlY1.i.~ ~be seaer • .l 1U"Lruct 1e. 

t • 

.-
whiah rereas10 l.w ~a "Lreated bw 1~8elf w1~neu"L 

a., a~ixture ~t religious el.we.ts~. ~ored Be.~ 

of tbe ~.~, Vel. XXXIII. ~. ~76. 

(2) See Nar&j& I. 

(3) Brl~a~t1 1, 1. Aooerdi&b te b1m men were 

or16ia&lIy stri01i:ly Yir~U~U8 and Jevai~ af 

mlaOb1eyoua ~re~ .. 1tle •• 
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t. al1mlnlster law wi ~b refereM. t ... 11 'Lu. airo uwo ';"n(Jea 
( 11) 

law, tn. ef the ease and • aet by the mere let~.r et 
(La) 

rlght of ~r1v&te defanae, tbe feur differ.at a.urQ~& ef 
(13) (14) 
law tbe ferce of custelDS witb e;"n .aumeratie. e:r seIDe e:r 

( 15) 
them. toe issue ef .weM. sWllDeaa t.e Ilel:k~el tiJ.e a;pear .. aoe 

( 16) 
et t.he ~rtie8 and wi'nesses, exe.~tle. trem sucb ~reQeas,s. 

iPdlq 11. freaSldil," o ba;ter III te VI 1. 

Briha.~t1 deal with the feur ;arts er at ... e8 ef a Judiaial 

~receedlns. The :f1rat &.d the& .eat im~erta.t .r'i'rt is tile 

pI.lat wh10h must be free from all ~efeO~8. .usee~~1ble 

of ~r.of. ~revlded with geed and atreD8 argume .... ~re01a.t 

rea.eDable, brlef 1. werds, rl0b 11l oeatea~a. UAa&b1sueus. 

:C:ce'l frelD Q • .rusi.D., deve1:i ef ilQ~r.,..er --.rt3W1leata, .,.,ad 

o.;&ble ef .. etlag toe argumea"a of tbe e~~oslt. ai~ea. 

Pl.1ti.~.J Ilet Q .rreotly wrl tt •• m.y -be imc/.aa1ble, IJDIIP_a1116 

and ~ur~.aeless. Wna. tbe 91&1a~lft tar.Ugh trlmer.ua~e8a 

ea ••• t. __ ~re t() s~ ... k, t,be Juliae su.Ulil o.mvl.-~. ",-Qe 
~ (18) 

deCl&rat1 •• aaoerd1ng t. tbe o1roumat.~es of toe e~ae. If 

tbe defeJl..da.t ea.naet f\uly meet tile ~:"l.esa liien ill tiJle !f1-1n't I 
/. he will 1e's8 tbl su1t. but bemay be _Iiewed .,.jJ.urameAt 

1t:Jr prepar1116 his answer. Ttle 1uau, "'be i.texic&lied aJld. 

those ~bandoned by the relations, ¥ersens C~8t fr.m t~ 

s~a1et¥ and inf~nts ~re unable t. ae11ver .nswers. ~n 

answer ar a written st~~emeat ~y assume Jiffe~aut ferms 
( l~) 

sooh as confess ion, ..1e01 .. 1, s;eo i-..l ~lea eta. T.I:le most 

-
(4) Of' the other two kin-ds ef C 3urta Gn8 WilioS furn1sned 

tl' the -'.ln6' 0. a1e;net rir-t; .r.d .;.r~B1li:.~ W~Gr :;,y t~ 

Chief Juage i;:I.ud t.r .. e otn.er YidoS Le.d. ir.i. tt ... e ,.1no ' 5 

~resenoe. Eri~s~~1 It ~t 3, ~O. 

(5) The different qUdolif1oat 1~llS and funot iQns .f -r,nese 

.fficers 1nolud1~ yhe Judges, ~ne soriu~3 .nd ~h6 

a;oQUJlt.ants l1a.ve been enumer.ted in det .. ils. 

Brlna.spat1 I. 13-15. 'J-lhe rela.tive se.tos ei' liUe 
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1mpertan~ ;aFt ef the .ct~l trial is ~ne evi~enue b¥ 

means of wbioh each ~rty w1~1 ~r¥ ~. es~bl1sh i~a o.se. 

~be Judge shoUl~ ~fter exaw1n1B8 toe ¥ •• 1n~ _nd ~lle .nawer 

first of all ~etermine .s Le en waiGh ~r~y ~he Dur~en ef 

ilro30f will lie,;, dv1i~:Ullle aJ&y be tY.of .... JJ hWDQ.A .. nd divine 

eAch of w1.ich a.gboin, is sUbdiv1s1b ... e in1jc ~ 1l~ llumbar e.t 

brauches. Human evid-eDOe is t,hr •• f.~d eral, cteoument.r,y 

.nei 1aferential. Oral ev1~enoe 1s .~duoed by • w1~ness whe 

may be of 12 a.ifferent. 1l1nds; d.a WDent.a rIJiAy be ~ .1' 'tea 

differellt k.in~ .1 aAd 1nterenoe is ef t,WG .J.1:ff'eren't ~inQ.a. 

- -
~r~~~ different effioers .nd t,ne ~1ac are bivea 

in Bri~o~t1 I, 16. 

(6) Prob;i.bly fer t.be ,;ur~ese of ~A1RS .... r.b. 

(7) Br1~s~&~1 I, ~4. 

(8) This is .r.~~her s1~~1fio.nt, i.dex af T,ne di3~1~~1.n 

betwe .. Grimes &n~ t,.rta. ( Ibid 1. 48; 11, .. 5). 

(~) Ibid, 30-31. 

(10) Tilere are four te~1as .r orimes iiolld fourt.aeJl. to~1aa 

of torts. ( ID1~ II, ~-ll ) 

(11) 
( 12) 

Referenoe was iIPode t.o the sloory of ":nuavY.h • 
The right of rr1vate ~et.aoe ext,e~d~ even ~. t.te 

--k1111ag of & man wben tbe l&t.-~er ~;~rNobes W1liA 

intent to lUur-ier ( £riilii.s~t1,lI. 15-17). 

(13) The feur sourlles "l'e D.tw.rllM, YyItoVil.tl&r&. ~ .. r1 tra ~J1J. 

FE.,. .. sasana. EaOb of t.hea. twa bee. fUll)' eX~l"ined 

by Br1h1i.s~t.i. The ediat .t t.o.e ... 1ll() a.l.e .. rl.V rel'era 

t. tbe Judic1al jeo1s1.ns m.Je by ~h. ~1D6. Re~&~ 

ed1ats never 1m~ly .~ legislative eD&o'tmeat ~ssed 

by the k1~. ~h1s wi~l be ~u1te Clear frQm ~be 

111us~r~ti~n, given by ar1bas~.t1. (~e An"e 

atw.~ter1l1) • 

(14) The ferae of oustoaa """. reooiPl1aed by 4iIoll tJ:le 

,luristS. ' .... lle Hiater1o&1 So~.ol of the l~t.b G •• r.ury 

base i 1 ts wne1e theory •• OWl" •• which w.s r.i,ioo~~J..sii 

as the true ty~ .f 1 ... ( ~e bte Ci_~t.rIlI) 
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(4)} 
D1vlae tests or erila&la a.re -C!it.1n oj~ Jti~e d.ifferellt "illda, 

Br1b1i.s~t,i baa e.umerated t.tle 1l1;f'ferent IJlroumat&lIOea Wlder 

"hiGh • ~rt1oul&r ~arty w111 ae dea~.rea ~e;f' •• ted. 

Cemgrom1aea were all*,ya ellO.W'&se" a~al.J.1Y w.bea ~be 

par~1e8 were 1_ ~.ubt •• t. the1r r •• ~eot1Y. al&1wa. but 

ne Booh Q,.mpremlae ... t. be al ... ~ .. d. at .. at,acr.e WDea t,be 

Judgmeat. wa., ,abeut te be aJUleWlOed. exoe~t •• ~lII8a't ef 
(21) 

& flu. The .juligme_t er -Jay.*Ttra· a.bAUld. oO.Ii_a ;5'01 

tlnd1ag et lihe JUds- w1th hia reilt.slt~d & ,JUde;meat, a.Uli! 

be a~pealeli aga1ut. 'fhe .. lag .... ;'.be nlSbeat a~~l.l&t.e 

caurt. B8terenae 1Ma alreall)' b ••• -.Ja t. tile d1f~.re.t 

kinds of witneaaes. '1'bere ahew.a be &a()er"i~ " • .6ria..a~~:t1, 

alae •• evea. flve,feur. three er .vea twe , i .... tbe l~&t 
" I.";"h .. ",o.,,\oIt 

0&.. the,J lDlat be learaed Brabmiu}; but .e oue 8!l.u...Q. . ~~) 
be d.oided •• the .v1~aa. et .. al~. w1' .. ~a. ~e.a 

-----·-______ ·· ___ ..... -._._~ ......... -iiiii-_. _________ -------
(15) Ne suoh :llear _nil a.ef1a1 •• e.uaer-."1 .... a t..e be 

f.un~ 1. a~ .ther .ur1at.( Er1~s~t1 II, ~8.3~} 

(1&) Ibid II, 3S.37. 

(17) Xbi. waa t.umd 1. ~emm.a 1- -11 \08 .jur1a~. 

Brlb&a,Jatl uses fDIil,jQ leacdr&wa me\a,Jkara ,. em;J:as1se 

thls;lbld II, 38 .. o&a; 1.9M ll. 

(18) For ether aet&11a a •• Brlb&a~t1 Ill. 

(19) The dift.reat ter.. D&ve cee •• X~l~i .. d by Br1~s~~i 

aleag wlta .tbar det.11a 1. oenneot..ioA w1~h ~BSw.r. 
~ 

Ib1d IV. 

(20) Bribas~tl seems t. t •• a 8¥soial de116At 1. a1v1si •• 

altd sub-d1vla1.n et tie cliff.reat, il.rdle~"1i .t' l"w 

~.d eX~l.n.t.l.D aacl lll.uat~tl •• of a-ilh af t..oem. 

This 13 eae .t his gelleral f'li)"o;.Ioturea. 

(21) Thi. lJMa ~rc..~8 all ladlreot ;ers~"i •• t. ef'.feotf 

oOIli)rem1se .t e .. rlier stal:)es • .Ilioh wew.d .void wuo 11 

bit-vernea. it.meag tbe ,..,rt1es aJlQ .Q.S~. at t1 .. If 

the Ju.jge •• 

(22) Th1s Jrev1a1 •• seems te be newl¥ i.tre~uoe~ Qy 

Br1b&8~tl. ~ab ef the wl'.eases enumer-tei nerei. 
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be 18 a mesaenser. &oa.uaknt ........ alloldeat...l er 

a ba.:aoe witnesa er a jl1ag er .. Oiliet J~ •• lJl 6l.1 casea 

the w1tnesses sh.Uld be .x.rte~ by a~eeobea ex~.~iao 
(43) 

veraolty.aali iienoua1as false-n •• a.. f. iiest t..ta Y.r ... ol~y of 

a Witness be might be au.b .. eoted t.. oreaa-examl.ta1il •• j 1a 
(~4) 

that o-.e al •• te o ...... at. bJ.emi8b •• & faUltless wit.usa 

waa t. be JUDiabeJ. wit.h :riM •• 1JIit de:feats af toe deoumeJlli8 

-------~-·---------------_&4~--------~--3~~--.---.--. __ ---~----__ _ 
~s set. seme ~.>eOl¥.l reas •• • t exoeJ.~.JU). Mo.Q. 

integrity •• aaoeunt .r their ~eslt.l •• aad l~ralag. 

The avideROe et aa &ooeua~.t beeemea s~.~l ... ~~ 

ima>.rta..Il.t wbea .be de~.ae. witjl referenoe 't .. b.1a 

aco .un.t b •• "s • oe.1;,alai1t6 usu..l traaaao.lall8 1.5. 

the .rdlaary a.urse of buslaeaa ( ~e &l.e Br1b&s~t.l 

VII, I. ). 

(~31 URllke his gredeQe~ijers. Brl~s~;1 ~oes •• t refer 
IIr 

1. detal~. ~. oaste system &~ ~layiA6 ~ very 
10'1\ 

1m~.rt ... nt ~rt ~ • ~elalA& LDe q~iit.y .t ~ 
, ' 

evldeaa.. All tbe w1ta.asea were ~. be .a.ax ex.r~.d 
1. the &ame w&.Y 1. tbe __ at tru1;b a.ci ",ust1e. 

w1tb.ut a., ..... ,.a .. t.ax.t ~laar1~ .. ~i .. .r aaste. 

(~ Ibid VII~ ii-a.; X, 6. ). 

(24) False avid.DOe' 'glV •• fer greaerv1-s, tne 11fe .t" a 

Bra-bad. ev •• tbeugb be might iaye aao. a1Jllleo. laJre~Jl 

errer .,,-... .i ... a1 •• lie ref.reM. baa bed ... "". ". 

~D&noes t. be ;erf'armeli fer Y"'ru. 1. aUtOb a.sea • 
11ke t.be .tt.c;.:> Jurlaw. Tllls 1s ••• 'ller UDm1atHt.ucl. 

1Ad1oat1_ tm.t Brl.b&aa*ttl oet r1d .f tbe relisle ... 

laf'lU"'. t ••• ery CJens1a.r&ble ext.eat. 
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al •• , if' there bet ally I sheUld be ex~eae..i ",1; tbe t.ilDe ef 'tu 
trial and not later. Bel.tiY. a.d 1.teres~ed ~rSeD8 .ere 

t. be eXClludea. &8 wi tollesaes. Br1bw.s~1i1 al.e tel.10WS M&.u 

aad YaJitavalky& 1. l~Yllig "OWll _Jerlt,y &Jl~ su~eri.r1ty 

as the standards fer ~a.e~t1~ evla.nae 1. GiiioaeS of aonf11ot. 

The growil'~ lm~ert ... noe of d.eauIl£Eult~I'Y evt.:ienoe w .. s to be 

visible ia Brlbas~t1 woe 1l~isted •• deeJa in 0.8.. of 
(~5) 

_eve. ~rt.1tlen amoAS lJretbara • .J;)eoumea1.S were neaessii.r11y 

to be vit1at.ed by forgery whiah GoUld be a de "eo lie .. ~ 

interm.l avid.enae and other ",oJlOomit.at a1raWDliWl.aaes •• 

seF.uine execution of doauweata must be free from fr-Ud, 

ferce, duress or undue iAflueLDe. A ¥80Ull&r ~r.vi819n W~. 

made by Briha.a.,.;atl b,v ·ilU ... ) 1E.o 1in"..t .. ut:&llX wrl~iBrS wiUab 
(~b) 

bi.s neither be •• seen .or re-!it eut fer t.hlrt.y years saoi.tld. 

net be reg_rded. ... s v~.l.id eve:c. ttlOt.i.Bb the w1r.&esses a.y be 
(27) 

11v1agj aubJeat te t.hla a •• ditio., •• ~.Quweat ao~~ be 

~er·rUled or .ffeot.ed by witnesses er .rdeals. ~Qssess1~n 

is an 1tD~ert&n1; iliede .i e'l1ci.en() 'J "'0 Joubt t but to Q eut'/tu·te 

9roprietary r1gbTt. &Jes3es~1.1l mua-" be IJCU.I.led. with le6.1til.Dr;l.te 

title exce~t, of aourse, 1. <las.a w.oea ·undisturbed 4I Gsaes S -

1 ~li !:a~ j,;,e@a helJ. b.l tbree ge.aera.li18.ns 1a swaeaQi •• j ill 

these oases, it is n.~ .eaess~ry li~ rroJuQe ~ Ttit~ei 

;.saessl~n Itse~£ 1s ~eoisive. In tbis o.Lneotl~n Br1i_s~tl 

- • 
(Z5) Besides ~rt1tltUl'!"d.eed.st et.ller .:leeds suah .a 

mertgase deeds, deedB ef .&* 61ft, deeds et Muxunase 

~eeds .f b.n~3., deeja ar benJa of debTta er ~eed8 

.r e~1at8 by k1B6s in ~~lno or.nte .lae were 

advised by Brl~s~a.t1. Th, royal sr.n~8t newevor, 

might be fer v-r1eus re~sens. ( Bria.s~tl VII, 

4-19.) • 

(26) This might be reg.raej .8 an .d~ition.l Jr.." 
;reaa,ut1oll to velmt..8a;f'e ~be '"o:.w.i1;S.e wI pJO.l1 .... 

genuineness of deeJs. Accora1~ ~o the fua~wen~.l 

oonoej;ltle .. ef' willa. tnis rUle could net ii.~;~"i to. 
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u.lso; re!'?l'S te tit. gener;;a.l ~rillC 1~le of' lill'N er r-tiler equ1t¥ 

thMt wbeu _ ~n dees R9t r.ise .. ~r.teat when & str.r~er 

is giving w.way his lOilnd in his s ieiat I he oC:t.r...r:t-ot .i.gtli,ln 

reaover tn.t es~~te even tnQugh he be ¥~s3essed ef 

& J30umentu.ry title theret •• 

by orjetiiola, even though there migat be wit-ll.esses. Taua 

ne does .et •• ~ aenf1ne the ~~plia&t1ea er or~e~~s only 

t. aab~d where other medea or evi~ena~ are A.t aVail_ble, 

eatbs in the ~me .r truth, a veniale. weQ~~AS, a.wa, 

seeds, geld. veneuil.ble gO""8 er Brahmins and awe_ring by 

touching the h •• ds Qf wives .nd aens .re ~e&At Q~~ rer 

trifling ~ff.naes. Br1b.s~~t1 e~umera~es anJ deaor1bes i. 
(~9) ~ 

det.ils dd k1n;is ef erda.l. •• ; the erde.ls D1 ~l..UciasOAll.re 

- g • . l c • • -
llie wil.l MoS a seoret .nd a.enf1u.'i~ .ieoWDeRli 

u;ti) the time er h1s J.eath. 'l'h1s a..J...ae lnJ.1Q~t.es 

tl:J6i:C ne w11lL W"doS I'ellegalse d. "by t be .. ~ tenti BilLdu 

Jurists in tne modern sense of t.he term. 

(2?) Bribas;ati1 VIII, ~~-31. 

(28) Br1n.8~t1 s~ec1-l1y eUl Qs1sas .rde~ls wnen ae 

says tb/.t the test imell¥ .of wi tnesaes wl8, ... ht be 

Y1t1~ted by iluaJaa we.messes, SUCh.s, .var1ae, 

a.fi'eJt1on or l&Il8er; but ae suab v1t1 .. tion collld. ba 

j,1ess 1 b.l e in. a-ses .f arde-ls dill.) .. J.min1sL.e red. 

Again aco~rd1ns t. him, erJe.Ls were tne a.f~st 

gu1Jes wuenever there was &~ ..... doubt. re~rdiAg 

tihe other medes ef eVidence. (Ib1(j,~ Xl, 16-17). 

(29) The det~1~. of rUles re~rd1Ag the a~pL1oati1.n of 
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a_ Dbarma-Adba.ra. being aew S witb him. It. bas t.e be 

netioed 'that in Er1~s~t1, we d.e .et find a~tuing t.e 

iadioate a.ny liabil1ty .n ~he ~rt ef toe ~1~1.tlff 1n 

o.s e ef Jfr ev e il lJUleG ano e on the ,Jart ef' t. ne :i (J a us e <i ~ era ea. 

Br1b&s~ti de~ls w1th debts _nd 1e~es1~a res~eotivel¥. 

Unlike Narada woe ~ref..t his i1sausa1en on Jeb~ wi~n 

re11g1e~ and meral theeries, underlying tOe li~b1l1~y ef 
(33) 

debt, Brlha.a;;at1 11ke a most ;raot,10 .. 1 l.&wyer begins by 

aay1118 tbirot .:lebts shaulil be o~!ltraoted by eit.her ;l.edees 

w1 er deaumeBta. Aoeerd.ing te him laterest 1s ef six 
(34) 

different kiAja. The 11m1t ef iJlterest 1. a .. sea ef lieb",a 

with er witheut seour1ty fer money 1--118 &n:i IN. ef etiler 

ar~lo1es b&v~ bee. dwelt u~.n Qy Brlo.s~t1 i8 Je~ll.. 
(35) 

fellewlag his ~r.ae~essera. • 91ed6e n-s ~~~ t. be ~e~t 

very oarefUlly liJi.e .. def)cts1t. When the a.mount .f tbe a.eb1; 

baa beeA d.ouble;, &nd the debter 1s e1tber ~e~d er .ba.at. 

tne ored1t.r may sell ~be ~~edse 1. ~reaeDOe ef w1taaaae •• 

'he. a beuse er a f1eld baa be •••• rt&,>~ed fer use .. ad "be 

.t19Ulated ~eri.d haa ne~ ex~1re., the debt.r a&nn.~ reaevar 

tue ,Jr.;ert,. Jl .. r 'Si'~_.'tt:- ared1ter nia 1ea.a. r~De li.bill ty 

.t a debt deea ..... t iavelv. tbe grea1i-SNJld-lie., &Ad t.&:ll 

lleira:a are not liable t.e iJ&¥ lmmer.l debts. o:iuret1 •• m.ust 

- • • IF _., 

.rd.ea.i. have beea t51vell ia Br&b&a~tl ( XI, 8-12). 

(30) It 1. lao.JlGeivable a. t. hew, & .. lbiid.e loe liO&' 

a red-bet ir •• ~leugbshare oew.~ e3aa~. buraiq 

(Ibid, Xl, ;,>.g). 

(31) 'I'b.e Dh&rroa-AdbarlD& erde .. l was 811D~1.Y ill lobe ana,.;e 

of lettery 1. a¥lte .1' the oftreme.i";:ii req""".~ t ") 

be UIldEr(,eI18 rer tbl. 9ur~.8e. It i8 ourieus vb&t 

Eri~1as~atl wb. 1s etherwise .e medera a.a. rat1eaal 

sh.Ul,! •• waerat. the ID&xlwum a,.ber ~f erd. •• la 

9leadiag fer ita biebaat ~:!i~&ay. ( ~e Plti~na~ 

J"l'ram1 t r.day •• ) - ,.. 
3ee Narada I, 251 
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•• t be exaeaelyely bar&8sed; aRd the)' 8b.Ul~ be al~ewed ve 

;&1 the J6b~a b¥ .... s¥ 1""al_at8; .~ciall¥ tile Brw.1lIIl1u 

.hew." R~t be ~l&aa~ UA,jer .~,; •• ~Ul81 •• er labeur.iDe 

ored! ter w111 •• " Dav. te bltt.1II if' ua tlli<.e. reo eur5e te tJle 
(37) 

differ •• t .. the~ .~ r~i.1~ ~.Dta. ~ far a. t~ ~&. et' 

i.~ .. 1t 1. Gemerua. Br1b&.~il oaoet ola. i. aa.vto1 ... 

• • evel exoe.,t1acs ... wQat hitos air.ad.}' been •• id. b.r td. 

predeoe8sera IJ101Ud1as krada. Br1ba ... t1 l1j[e Narad.a 
(38) 

bas get exaot17 ttle .... _.ber,...t ... rae ... t,18 Cr..i'ar 

.n ~p~~l' theUSh the ;rev1s1ans .re a.t atri3~1¥ 1deA~1o ... 1; 

but eve. te & o .. aUM.l re .. dar, 1t w1~1 1j,~I18.r t,ilat tne ae.tents 

.1" beth the ~i.lr1ats .re _ aubatant1itoll.¥ tl1e aame-reC)i'>r<i1JLO 

~be aature &n~ variet¥ eta ~.~ .. 1t.,tne .xt,ea~ ef ~i.b111ty 

at t.he d.e9 .. 1tery t. asz retura the J.ej:lealt a&1 tbe 

ap911oat1e. et erdeaia 1_ 0.S8 gf refUSal et' tiDe ae;ea1t by 

the d. • .,0a1tery. 

• • 1 5 

(33)" Brib&s.,.t1 XI, 1. 

(34) Ibid XI, 4-11. 

(30) Ib1d Xl, 1;.a ... 18. 

(36) The father' a d.b1i w1~1l 1Al.eres" must be &*1d. by t.be 

s •• , et tbe 6r-.lld .. f",tiler' a debt. eAly "be ~r1nai~.&... 

aheUld be .."aid by tbe s,raJlda •• , tile cre .. t-gr-ad.- ••• 

sh.Ul~ aot il&Y &ll,YthlJ1O at &:&.1. 

(37) Brlb&a;.t1 Xl, 5"5~. 

(38) F1fte •• yera •• have be .. liev.ted b)' •• 011 .lur1at. 

(3~)· The rei"ereaoe te !r1SU le.a. aupger1is te tbe 

trad1t1eaal remadel11ag et the arig1--1 Qem~ .. lt1 •• 

by ".u. ( ~. llaal11&t. Hiadu .w.w, P •• 7. '~be 
• 

Mab&b~r~ta XII. 22. 59, 80). 

(40) TbI '."'1'&1;1 •• 1& r.tner 11~ustr .. t1va 1;.bii.. 

exbauatlvej the ~.~10 .p~11ea ~e &a¥ oase .f 

Dhaka University Institutional Repository



s~bll JiIio1 a fille "'0 the ~lag; t.oe JroJer'ti liloJ.S. w1..u. be 

returned to tLe real ewner. '~he reaJenalbi11ty ef t.a.e 

9ret"erlag a false alailD wUl be a",tiellea. t.. JIIIoy & fin. 

eq~l te double the &Ileunt et the va.lue ef the ~r.Jert.y. 

Ia abse.oe at' evidenoe, tbe ~1~ ahall ~.o1de t.b. ~l.~ut. 
{ 41J 

aoaerd1ng to ais own discretion. O~en &n~ bo~tia. ~urcI_se 
(~) (43) 

~rom kno\vn vendors 18 aatur&11, the safest; -D3 .us~101eua 

tranaa.otlen sbeUld be viewed iitl.a fNoudUl.at. Tbe :reurteeJlth 

Oba~t.I' 111 Br1bit.s.-t1 ~e ... :1s wi'tll ~rtnersL1~. Ual.Ike 
(") 

Narada, be d~es no~ d~fl •• ~rt~r.bl~ but 01v •• aeme 

geural lutruotlens bl.aed e. werld.ly eX.4r1eJlOe .. a t. 

wbat killd Qf men. snQ\U1i be t<l.Aer.. boS PIiortura wbe must 
(45) 

deo1~e their ewa dl.~ute. t.~lDg reo.ur~. t. er~e~lal 1f 
46) 

... nd wbe. neoeas4l&.ry. SUb"eot "L. tbe ru.i.e of 1wcllled &oeaay 
(47) 

iater ae .. ad 'toe IN3 er ill..lury irelll fMte .. JW. tile .. 1~ 

eaoh ~rt .. r ~. t. be rew.rde~ er mMJe 11.b~e fer 
1(48) 

o.m~ns-t1.n for s~c1al exce •• enoe er Ae6l1seBO.. l. 

oase .t de&~ht a ~rtBer'8 ~re~ert¥ sbe~J be returaeQ ~e 

.~.-~.-----~------------------------- --------... ---------
(41) This 1a "..,. iaa't&aoe where toe .. 1l1t) ~.r.r..cIs ma .... 

a aew ~aw by hi. judioial lealai.n er .~1ot. ( ~e 

Br1b&s;&ti II, ~4, ~7). 

(4~} In t.be c ... se .t ~urab&se wbiOb 1s ClI~aerwise bc~f'1de 

enl.y exa.cJ~ {"Ue fUJ.i¥ ,U10WJl whereabeUl#a e1." tli. 

v..ud.r. the re .. 1 ewner may reo ... r tile ~r.~rty by 

~'y1ftg ba1f' the ..,Ir1c. to tue ..,uror_ser-eaob. 1 .... 1ac; 

~1f'. ( Ibid, XIII, 7-8.)_ 

(43) S&lea Mt lew ~rlaea. at seoret ~l~oes, 1D une-r"Lbl¥ 

h.urse. by dishenest we ... re 'L. be 'tr·3-.t.ed .£1 

f'r .. udw.ent. ~ Ibid. XIII, W-ll.) 

(44) See ~I"iaQ& III, 1-1; Brir..sc'~tl XIV, 1-5. 

(45) Erla.8~&tl XIV. iN? 
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his rightfUl. he1r .r 1. hia iiIo'bser..ae, it aheUlJ. be ta.~en 

by the M..lng wh. is tubooed from "4fJro ... rl ... tir~ tf~e ... ro ... ert,¥ 
(49) 

et' a ErabID1a. '1'0. Q.~~.l.1;Jd.1ii%)n of tae "rillCi¥les ef 
(5(;) 

;artn~rsh1~ w1~h rea;eo~ te a_orif1aa, l~., OUl~1v&1i1eA 

ef lill.r..ds. 1a.iu}'try ... Ii Wille b.ss baelil 1i1sau.s~eJ. bot brH ..... 8~'tl 
(51) 

1. toe li6t'"er ~rt Qf lde ~1.A ... t.r. ResWD,it.1e.a.! c;1fis 

bas bee. ~e.lt w1'tn b~ Br1~8 ... &~i 1. ~bi loth CC&~'er. 
_ (5~) 

Ullll~e Nar .. d&, aa liJes ll·Jt -3x ....... in 1;~ ..w..niLC. 0.1' tbe lie~le. 

But 11~e N:r~d. ba ~lv1de3 g1~a lnte twe ol_saes, t. wit 

vall~ aad 1av.lld. ~bere -re &oo.r~1~ ~e aia eigbt ~1a4a 
(53) 

of Vti.11d ft gifts .. 2-d e1s,ht. &.iaJ.a ef 1AViUi(J. ~ oif'ts. 
(64) 

lrarad.& eof a.ursa bas 16 k1au ef "t-r.. l.tter. ,iub.eot lie 

th!. cliffe rena. • t-be .;'revlaier...a ell t!li& made b,} bClt h N:r~.i4ol. 

atd ~r1~a~t1 .re _lmost ldenLic.l. The meat slgR1f1o&ftt 

oategllry at 1n. •• lid ;51t't3 t1 t.be 151ft of tile eatt" IIr.~ert,y 
.:r ... a. a_meat-1as .... t.b18 text .t' N&r .. ~ ( Wnlcll is ". 

be feUll.i 18 Bubst.rule in Br1lla.s .. ~l;1 .. lSGJ .s ... t.:j"iI. .~., 

"TUat only w.J. be give. whiab is le.f" ~ft,er t.c. a~ali et 

11 vlaa baa 'be .. (4etriloyeJ. -Car lib.58 wllom tae he .. " .f li08 

f-.ml1y & ia b.ua,j 1;. UlY. inr.. .. ill •• r~ t;,if'l. ." t.t&e .... ner tw.Jl.d. 

which a ... uses n..rdsLl., te t,be f-ml1y 18 re.,rebeaalble aad. 
(55) 

•• t, .eriteri.ua-. 

(47) 

(48) 

(49) 

(50) 

(51) 

XlV, 8-~. 

Brlbit.8~tl XIV, JO. 

See abeve. 

B~lbaa-*tl, 41.''1, L,. 

1: _ ~? _ 78 

Ibid ~l V, 15-16; hutl1ya. J;ook Ill, \I~lIt8r Xl v. 
• 

~he t-e~io. ~i.ouss.~ by Brln.a~lil 1. toe ~at~er 

aw-rt er toe 14tb Oball'ller .. re .e" 1.e be f.und. 1ll 

N:r--c1a who d.e.ls with t.e.J..~ • .,.t, s •• leA6~be ( ojeea 

Nan.d» III, la-I,). 

(52) Thi. 1s mere er less true .f .11 tn~ ~e~1os. 

(53) I. the. QPz-.ad1 •• • V.lid a1t"L.- t.JJe term oif't LliaS 
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17. 

with the relation betweea m.ster _n~ serv.nt and n.n-~ymeBt 

of w-ses ill Oh&Alter XVI. Fer "Leae sl.lb.jeots ,N';r-.. a... .ievQtes 

!OJre brief caonl ~!"e.:Jiae Cool;) .:.acalt5:)tnne~Uoi .n.i WlJOll.L!eJted 

to-,ics were leQ,l,t w1tu b,,Y: N':r .. J... Bri~s~ .... ~1' ~f~er dlvlJ.1~ 
(5') 

,;i,lld ,3iJb-Ji"iiinc; the ~l""soes &f .J.!!.L"v ... l1ts Q,lld. ~lA lr l"'1.&.aIo ~ 1 OlQ..a 
(5B) 

i.,i;:I,J.s ·di~'..l .~...u .&.1 .. 3i;l.i·~i~,a .f t.ua ;o..rti3a in Oi:l.,se sf· 

,. 

y~l&t1 .. or airee.ata or aa .. ,yu. Brlbaa.-t,l 11" Ji'i:r&~ 
(68) 

de •• t •••• ~lal IJba~"r. ilW" agre ___ ao.eUla be 

eb •• rved a ••• ote. ~~. at 't,n. tl ... f ~1.tre •• &a4 for tOe 

..,.rtorMoJIB • • 't aot • • r piety Oil ,:j)&1& .: ~_i.biJe.at u.v 1;_ 
(60) . 
ki~. Ta. rl~bt •• ad lidD111t1 •• of tbe aas.eiatlew8 are 

(.1) . 
tbeir .... aesoias1 •• or o.~tr~~'. of ~uroc&se ~R~ aal. 

hMe ~e~. ~~~t wl~n by uri~a~&t1 ia C~~t.~ XY:l~. l_ 
-ch •• ses t. avoid the detl<..11s inJul.,;,.ei ill a. by Naraaa .... 

• ~ttor of faot, SriO&.~ati ai~~oae. ef ttta •• ~ire t.~10 
( sa) 

by .1.~~j' J,ayiJlti em.;ta-.sia OD. \.~ J.ootriae o~ Oi6veat elD~t.r. 
~ 

14 h18 ~,re .... t.me.t .f bOWl~ry.l cii.Jut •• t • .btl J.et-ercaia.1i wita 
.--

re:fereMe t. vi31bl.e .,.1lQ. lavi.ible .108 &ad tm avideaoe 
(63) 

of aelgbbeura •• ~olall¥ the elierl,y ...... Br1n..a..,"i 
( 64) 

•• WIOialies any new )r1"1~1.a iaa,l.uJ.!lIb &~luvi"ll i,:,!ll. 
- (.D) 

411UY1eft~ easemeat aad etber rig~~. aad ~i&bl11t1 ••• f t.be 

Fit..... ..... •• ~. • • 

!tft 51ft, aOBerdias to tJle .eur. GeAIJ.Jt1~1l2 :.fw.e tertii. 

(54) N;r .. d.& IV, 3. 

(55) Of. 'l'he tneer,v .t JilDUt,avabau. ad.yea.ti~ __ bi.lut. 

rigbti .t tohe e;,aer 1. BeJl&ll. 

( 56) See uto. cf. N~ '! -s 'f1 . 

(57) Br1b1..~t1 XVI, l-la. 
~ 

(58) Ibii XVI, 14w2iJ l::7r.l.u V. VI; MaU VIII, 215; 

Mlta~&r •• P. a6s1 i~.t.ffibA II. 1.1.1 ~aJ ~-3j v1:~u 

v, l53-154; Y;J~v~l~Yi6 II, 193. 

(59) F~r tbe rarm.~ion ef .6ree~4'S ~A~ .... saoo1.~1.ns 
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(66) " 
·aarg.~r.·~theugh str1atly aJe.~iA6 m.~ ef ~ne.e te~1a. 

bave har;Uy 4t.lIYt.hiA6 t. J.o w1t1J. the b.lmJ.,.i.ry-J.1s~U1i3a .~ 

all. Tbua &aa.r~lAg te Br1u.3~ti, te ebvi.~e b.unJar¥~ 

J1.~ute8 alteciether, ~ry aewa~, bo.ea, aa.tf, c~ra"l, 

stene. eta. oeA~1Aed ia veaaela aba~d ce ~~~OeJ e. ¥De 

b.unliary .nd. sbeula be shew. ii.S au". 1, II tne yeutdl8 .. Ad. 

1nf •• ts wh. i~ their ~ur.( woe. th.~ or.w e~~) ab.~J 
( 67) 

JreolailD libe aa.mf '" ~ tn.1r ewa obl1drea. ~t)a1a wuea .. river 

baa o.ae bee. f1xed ~ lobe beuad.~ belowee. twe vL4~~~ea 

er laRa, 8beUld a •• t111ue ~. De awn WLat ever ~ .. l"tl •• tone 
(68) 

r1Yer l:Jlay ahaeoe te t. ...... t allY .a:*ortio\ll."r "time. 

- . -
mutual C enf1cieaoe must be 1~;lre.i by erJeal., ... t..os, 

a.ored 11bat1ou, wr1tt •• ~eoume.t •• r b¥ ~1rea. 

(Brlh&.~t1 XVII. '1 ). 

(&1) Br1b&a~t1 XVII, ~4.~'; Hat.-=~ra. ~~. la.~a7; 

Cel.br •• ke'. Dlg •• t~ Ill, ~,au~31i Vlram1"tr.~j., 

2. 43~. 

(62) NAr-.Ja IX .. 3; ~'Ir.,.m1t.r.Jji.y.s ~. 4r~; CelebreNe' a 

D1ge.~ LII. 3.11. 

(63) N&rada IX. ~ .. 12; .... u VlIl, ~46-51; X;.j .... v .. la.,y. II, 

~51. 

(64) Sr1ba8;&~1 XIX, 16-18; ~.4!; ~Aia aUb~eat. 18 

'tr .... t.ed f.r lit.e fire" t1wa by Br111a&~li1, li.nel.l6il 

Naraci& ealy refera 1. ... 11uv1e •• ( .... N;r&d.M Xl, 6 ) 

(65) A w1.dow, _ W&~er-a.urae. ~ ~g, & .q~r • • t t.ur 

bu11d1ags _Ad & an.nnel fer ~be a.a. 8x1\ f.r ra1. 

w.t.er must •• t. be bleoALeJ ,,~ ( Br1~8¥&li1, XIX, au 

~' .. 20 ) • 

(66) '-b&rg.llar- 1. the ._doer. se.e .t 'Cue terra :-.. U1J18 

t. u1ae ore~a ill .be 1U field 1 ....... " .\or"" ... li. 

~&y o •• ~e.s&t1 •• ( ~r1b.a~t1 XIX. ~9 ). 

(67) Ib1d XIX, 3-7. 

(&8) This ~rina1~le b.s beea reae6alsed evea 1ft the 
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differ.at t .... 1a. af orim .. l ... w 1. Ob&;tera .xx t.e XXIII. 

Be u.se~ toe werJ. aah&aa ( er viel.BOe ) i. 'twe J.iat,lno" 
(iii) _ 

83113e .... wid •• ad Urrtt1h 1. its wld.e •• as., s-~s. Ud~ 

v1rtu..ll¥ cQw.,Ariues .1J.. crii.iA11_ ..... cts SUCil ... 0 Jef\ ...... t,ion .. 

aas-.u.... ~ t hemla 1118, tne:f't lD31ud.1~ r.btJ:er~ ilUld sexl.iro,i Qf'l'-
(70) -

er..ces .. nd in tlle r ... rr@w sel~e it me .. l'£ or~.1 t~ ,A. .. st :felU' 

offences. TLe t.erl!J tL.e:tr; ~G~il~ ~...-s beel1. useJ t. ""'e .... li ioU, 
( 7lJ 

aeoret theft er e~ •• 'then. N:r.~ eX~J..l"'"'lle J.lf£erellt. 

aleme.te at theft a.d sabaM by otlltor.oter1aiA6 tinem ..... 

d.1f:fareat 8..,;80& •• af tt. DIIe S •• US ~_ly 8&JJ&S •• N. auob 

eX~la .. t1e. er J.1at.l.ot1ell 1s t. be faunci 1. Sr1l:w. • .-*t.l~ 

Aaa~rJimg t. the VI~mit.re~y.( P. 4iO) •• ari~ia&l ~at 

(adb1) i.e. laJur1ag •• ether maa'. ~re~ert¥ tureugb -

ferolble .\t.a~ ar v1.l •• ~ 1s calle. t.neft equlv.le.t t.. 

-aa.sa; a or1mi ... l .at d.rtJla by fr .... uQ. 1a o.J...,LeJ ~r .... l .. r¥ 
(72) _ _ 

theft. AIi<)h ef iief_~t.1e. (V&&. ... ,i .. ruaya) .. u &aoi&U].t ( 

• 
daada. piru8ya) a... be .. d1v1J.e<i iav. t.hree a~ea1.a ... .;1 ,. . 
,JWl1oibmeat t.herefer .bM.. be •• d.en.ared •• t,Ureet.~ci.. Tae 

~UR18~~.t fer orimea ~e .. r-~~~ ~ b ••• Jrev1aeQ fer 1. 

teras ef v_r1.t1 •• - •• metima. Jlreo~ a.d aeme~1~a i.verse-

of the OU 'tIe:i. &u .. .ia I; rla..veli .. :i lcsa1f1a ... llt ~ar\; 1. 

determ1a1.g tbe run1abme.t •• t eAl$ ter ~ef_~tioA b~t. .lso 
( 73) 

fer assaUlt. It 1 •• e ,,"{fellOe te llLf'llcn ••• iJi.."lry iii01Udillt) 

eveA 

( 69) 

( 70) 

( 71) 

(72) 

( 73) 

dea'h 1. exer.Jlae a1' toe rlsht ef ~r1v.lie :i.fellOe. 

• - z± -- ,..-

A~uY1.a •• d Dlluv1 •• Re6u~alila. .t' .oa~l. 

- Brlb&aJ&tl XXII, 1. 

Ibid XXIII. 1. 

N:r&M XIV, La. 

II&.U VIII, 336. 

Er1na • .-t1 .xxI, 3. ~Le 1m~.rt.aae .r 1"&ak 1a 

1 .... djuas1J18 the JiM,t.w-e ~ ... s .. Ul~ WUesa aeme 

d1aor1wlaat.i •• ia ~d. betw ••• toe l1fe .aa ~eraa. 

af ene ~. iIor~ci .... t. bar. 
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Cruelty to •• i~ls ala. WMS ~eolarea by Brlo.a~~l .a .a 
( 74> 

eff S. ,i?Wl1sbit.ble with fl... 1. IJb.I.~;iter UII, BriO-a..,",! 

cieals w1th the v~rl.ua kl.~ et be1E.f)WI effeaces er .tfe.aaes 

1.velvlag vlelenoe sUIlb .sl&31ll1a1U, t.oei't., r.bber,y, ~.a 

s ••• a..a. ~rev1il.a :t.r "-lfrereat.. killU ef .tW11snmea ... 

beglanlag w1th .u~1l&t1e. et limbs •• it~1~10. et 

aiio~1t&1 ;Wllsbmeat whi()h .. 16.D." be 1& tbe ao..Je ef LIiroJlc,l~t 

dr'oR1.. bur.iag eto. 'l'he be i.eua .fleao a ()i,' .. .tUl. ~ary oa.s 

bee. tir •• tect ty Brib&a.-tl 1& Ob&;"t,er UIll. 4lil.ll"t,ery twA 

bee. desarlbe~ .a ef tLree ~lff.reat cL •• a ••• ~me11. 

f.ro 1ble, f'rauw.aa" a.aJ. .... \W.l ... Mob.f WQI0b b;.a be •• 

eXJlal.ed a.a 111U.t,r,at •• 1& Qat-I1.. I" baa al •• ~. b • 

•• tta •• 'tic., the "el'll ... ,jUl.tery, 0&. b ••• uaeci 1& .. IlUOQ 

wider s .... t. 1J1Ol.ude eve ... ' . ..,lul-S .r a.lliac at ... wemea. 

Mutl11atle •• f l1ab. later all. 1& ~b. ~UA1sn.eat ter a maa 
( 75) .b. vl.1a"a. •• uawlll1ag w.~. ..d fer • W~ we. ~~~ .. ra 

at .a.ther .a'. h.ua ...... x41" •• hi" oallO u,.,i.&o • .,e by 

teuabl-s hia beil¥ er aua.b etoiler .. ata. A flM,. Y1G.1..~il..t.. -

.~ 1m~e.it1an er t1 ... ~er ~a~~er,y •• er,y ueavy f1aea mua~ 
('16) 

be lail10ted .a ve~ riou m.a. 

• ---------------'---.,--------------------
('4) A.a .1Io~layl.aa t,1reo...,LWltSr¥ er 'tn1rst.y .al .. ~a :fer 

Qrawlas .. Ii o&rry1.ag Wa. te be re~.riied .. s .. ~ ew

~L.~er aAd w.a dlreot.ed 'te .. te~ :fer 1 t or ~'¥ & 

tia •• ( Br1n.8~a~1 XXII, 16). 

(75) Whea .. w .... baa be •• Y1el&t.~ aoal .. t. ber w1l~, 

r.t,. shall be •• 1iit.~eu. te lil6int:::l_nae j;Lj,:d ;Ij,a.J.e 1.." 

.,ertera the .I.r1oe~ er caNu E'e.JlO. ••• { Erl.baacl&ti. 

XXII I, 13. 14> • 

{76> Small er a •• 1 .. 1 fiae. 1.~ .. ed •• ~iab mea g~~cme 

.oealutely me_nino ~ass avan ~r3m ~Le st.ad#.iat 

et medern ~r1nai~~es of cr1mir.eiegy. ( Ibl~. X4111 

101). 
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Sr1.c...sa*'tl 

aa fully 
(5) 

er eve. X-utl1y •• • 
Nor 1s he undUly barall e. wemea iIiobeul; "Loeir r1011~s .. nJ 

)oaltle.. ~he eal, 'tlliag e~a.alsed by ~rl~a~&~l is ~OAt 
(6) 

wemea sheUlQ. oejLe ... t U»J.er striot t!iuara "Lreuob ~ enst,,,,nt 

oocu~.~iQn in Jemest10 autlea _aa by DeV.r-~~ilil~ 

vigil ... llCe by the etber ",embera ~ line i-m11y_ ~ &l.e 
( 7) 

a~v~.'te. e_rly ~rriag. &.~ refers fer the first 1iime 
(8) 

.fter Visnu~ to tue ·s_t1~rltes· ew~batla&ll¥ .saertlne 
•• (i) 

at the same time the rit:;)bt ef .. wlciew lie .... " iJWer1t 

her bU8b&..~·. ~re~ertl. s~oi"lJ.¥ 1a .bseAGe of SOIlS ... nd 
( lO) 

o:t.~.;t91nteQ. da.ug,htera. tie de,aolreaatea tue sj'stem o~ !i1ae~ 

.. ad dees net. .... oeunt--.aae tba WIOert .. la vl&ws ef Ma.JlU 

e. the subjeot. Wb.tever mlg~t be t~ s~.~e of ~.w, 1. 

the first t(~ee Ages, li1ycg. ~na mest et tDe seoenJ.r~ aeas 
( 11) 

• were ~lsoe.tiaued 1a the ~a11 &0.. ~be law o£ laber1t .. noe 

baa bee. ~e_lt witb by Drl~s~tl lL ~~¥t.r XXV. Div1al.n 
( 12) 

of ~r.~ert~ .meassfbretnera 1a te t.~eJ ~l~.& .£~.r the 

_____ ... ,. sAl: .... _ sa T - .... 
(1) Br1hi:t.s;aJati ~hoiI.~ter llV. 

{2} JIl&:r:u, IX. 

(3) :t:Jru:..v ... l~J" II. 

( 4) 

(5) 

(6) Brlb&a • .-.. tl XXIV, .,10; .. au U. ~-4 •• 

(7) Brlba.~t1 XXIV. 3; N&r ... ~ XII, ..!5-47j u-.Uli .. Do. 

XVIII, ~; V .. si~~n- XVII, tiW; V1~~UJ XXIV. 41; 

... u lX, 4, 93. 

(S) .4 wife 1a r.g;.r.leli .a bit.lf the beJ.y er Ler buaband 

s~w.lly ahi.rlao ~be reatllt e:r b1s c)ooci .. .nd. bia.1i 

deeds ~nd ~. suoh she 1s ~ea~.reJ to te eL~l~l.~ 

te her nusbi.J:.d' 8 ~r • .,..er·ii'y .. ;fter ber ..i. ... tn. 

Bribil.s.,i .. tl re.:Llews .r .. .a. 11l "Lilia res~do" ... ~ bet.b 

: ef them d1ffer frem .. au _aU. -oree wi ton l:Jn.VOIIoliioY-. 

( Brl~s~t1 XXlV~ II, XXV, 47, 55. ). 

Dhaka University Institutional Repository



d.e.;t.b et:.- both the ~realt3 "r liuriJlci, t.t..eir li!'e-t.1me WL!ea 

the lAetiler is "f&at ttae ~ge of ohil(l ... be .. riIlti. 'r~e f_ther 
-

i"liJoS got Ci.bsslute .utherity ever ilia sel.f' ...... Q 'iuireloi ~re~erty; 

but s. far .s the aoaeslir.l ,gIre~.rty 1s aeaaerl:i.eJ. I.e 1s 
( 13) 

eBly & jeiat 'tebat with nis seILS. 'l'lle i ..... t.aer o .... n j1s~ose 

cf his selt'-.. c~uireu ~re .... ert.1 1r. ~l~ \"";'3 Le 11 .. eii- ... .b.illo 

uneqLW.l 11strlbut1t;:n ete ... ",eAb 1;..13 eWll s •• s. Aft.er .a" .. rt1t. .. 

10. the r.ther is te ret.1. ~we s~re. fer u1w&elf ~.~ 

d.1vls1en fbf ;re¥~rty .. Jose 1m",,11ea m..u.t.1&,l1c .. t1cz.. .t' 
(14) (It)} 

religious rites. Prei-erentlal ab&rea lli6ve been I'eCQbn.iseQ. 

A san bern ... :f'ter the ~rt1'ti0r.. is eL:ti~led 'to ........... 'tlje 
( 16) 

.... r~perty .oquirei1 DoY ~ne i' .. tner t~"lt!re .. f'ter. ~bere _ a .. rme't 

be iAo..,. i&d.ver6e~esses3i'Jl a.c)<.lo1ut " () ... belr er ... tielat. 
(1~ , _ 

oHbarer. An auras& sen .. nJ. .. 2utri.&...a.- dutr ..... ..leu iiore 

entitled to 1nllerit..,ncei the rest a-. ".l.-lm .lUi m.,lnten.nce. 

Be diaarim1Ates bet.wee. aeo.nJ.rJ uens .n~ ~ •• eu.oes ~ 

Ksetr_ja & ~u..rbL&v •• a Bia.:"",_ ~ .&tn,i .... , iIIt a .. ~1~~ ... nd 
: (IS) 

sudl-..... JiII. son. I~1.er1t .. r.l,ce is "'. r.ll.ew the efferiD6 ~f 
• 

P1ndii.,·, ... "i.das. aakuJ.y& ... Ii .s:nJ.b.l.v.a t.v. beea na .. ,. 
reaegalsad .. a u.trs .. lll tLb ra.&. ... t.lv\! .... r.\lr1t¥ "Jl.)llG 

thernselvea &lse t .. s beeL leterwineJ.. Wives .... L.J .:ll,;.t..e.f.l~.ra 

V 

----~---_-----------, .----~ .•. --~~~--~---------------------
(10) Ibid XXIV, l,a .. 13. 

(11) Ibid XXIV, 13-14. 

(la) • iliiout .... XXVIII. 1; &.uJtli..viUW. II. 3,3; 1MI..nu IX, 104, 

1~2J Y&Ji.v.lkya II. 117. 

( 13) ~h1s is toe v1ew .t tu IUti"s.-r-.. Of. ~¥ .. b~o~ II • 

(14) Br1~6~ltJj,t1 XXV, 6. 

(16) G<AU~lDUI y.xlflII. 6-13. 11i-s't.mt. II, f>-JD. 14; 

&ud.b&Y&JI& II, 3i, Vas1atbA XVI1. 44J MAU lX; •• 
V1aau XVII. 7, y,;~~V.l~ .. II. 1l4. 1~4 • •• 

(16) Br1l:ld.3.J-ioG1 X':V~ ~. 

~ 1. 7) Ibi d :'~:v, ~4. 
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have bee. ~e~~.red entitled t. inherit.ace ( Br1~s~.~1 

XXV, 45-46). IIIlIII.v&ble ¥r .... erty giveR te & weQ.i&a a.as~1tutes 

her limIted iatereat. WueA. wa .. n i~r1ts .~ ~r.¥er~y 

ala muat be li ... ble 'Ge ma1nt.1a the re.J.. .. ~ive. wn.e were so 

ent1~le4 befere her lAber1~-ROe. Sr1b&.~&u1 cr1~ia18ea ~~. 

view .1' Maau 't~t alotues iIolldorD-iowents Suow.d l:.i.o't be 

",,3 ... :ilo,i.t"er of l ... ~t :3.)l;,sil~r.:..b ... e ",r~.,erljl 1I1~Jl~ "to_Ae t.r.e 
(40) 

su.~e of c.J..~tues ~a~ erR&meats. Le ~r.v1~e. a~eo1"1 rUle. 
(~l) 

tor the J1v1a1b111ty ef i1ffereat .~eo1ea 8£ ~r.¥erty. 

,be ... fD'A.. d,les l:&....v15.g li.Q 1sJ,ue ner v.'ite •• rll bretoar .er 

t .. 1iber .or metber, &1.1 hi. "'8'1A~. abiir.~l 1i1viJ.e tne 

~re~erty 1. tiue 8b&rea; a.1i i. tbat 311lae ba.Li' tlle eatire 

weMlth first sbaJ.l be set .. ..,J.rl. f~r toe bea.fit If libe 

-1. a~se Qf & Brahmin's ~r.~ert¥_ 3lir1~U&A& boea ~e 'tibe 

ob.11J.ren .. nd ttle ~U6ht..r, if •• 1; betro~ned, ~a .. s~re 

1. it; if t.he ...... ~U6ht.r is marr1e<1, aAle anaJ.l reo.1 ve 

•• ne.er-ry tr1fle ealy_ 

( 18) 

( 19) 

("4) i 
(~l) 

(u) 

• - . .t • • 
Ib1Q. XXV, 40. 

lbi:i XXV, 15. 

Ibid ~~V. 7!.)-ao. 
Ibid XXV, 81 .. S5. 

-rt.n.dit. XIII. 51-54; Br1o..s..-tl XXV, i7-68; 

heo-rdiag ~be we-n1ao of tue ~.rm ¥Hbis w.we.- 1. 

~be twe abe.e verses, see tbe eX¥1_n.t1 ... ef ~ne 

.. 

J1t 

ethers referre4 to .t p. ~4, vol XXXIII ef ~ored 

&o~k er tne ~s~. 
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.:W. 

Ma~u, as destructive ef ~ruth. honesty MAJ ~e.~~n, o-mb~lA8 

.... d bet"1-s ~v. t.aea reoeUll1lUdeii by Brih .. s.,..,t1 like 

.K.i.Qtilya, Y~Jn..VM.lk.y& .aJ. ~r&J& t. be ~ract.1seQ. uaJer 
• 

-revenue lB:ter .11 •• The treatmenli ef' 'tiills t.a&"lc OJ N"'r-J,. 

and Brlhas~at.l is almost. similar. ~rio.s~.~i 0.. d~lt. 

with the 18 tC.:llcs of J..iIioW in 17 ';tw.~t.era. t.ne .i •• t. ';.b&&,ter - (~.) 
beias ... t'yted by i,lUl. 11ke N41.~JAt. ... 8 miscell .. Jleeua. £00 era.-

1118 te Br1hil.a~ti, &a.Y st1lrlt1 .111t."t.1J1t!i -t!l-lnst. ton.e "AU

Swrltl has toe b., J.18&il9ll'eved. But it. 1s curleus tn..t. 

Er1ba.~&t1 himself ~s aemetlmes Ge~.teQ a. &AQ ~vi.~e~ 

frem the j,Jrevls lena IDiPodoe by _au 8,a?eo i .... .l~ wi trtl, referellO e to. 
(~5) 

tb~ divisibility or ell.thes .ad. era;ame.t,a, tdle IDIIioximum 

interest, A.lLewed e. aera. frult.. weel eta ... kJ ~be rioo~8 
(;G?) 

ef i.herl.; .... ~lOe .. the ;-.rt .,f wi.l.Jwa. 1.& a-se flf a.eai'.liot 

betwee. twe smrltla. tbe M.II1O anelAd cil!clJ.. Jls~l.It. •• Y..~1Ib. 

referellOe te equity .ad woe. 1;be texts ~re 1. "4iI;11a ... b~e, 

the a.ae sh.Ula be .aJuJiaat..~ by t&&iao .~l the relevant 

oiraulDS'taaoea late oe.u.siJ.er.t1el1. 'Mhe. 'the eff~s reDa. 

eut d1fteren~ ~unlshme.t abeUld be laf11o~ed ~aoerd1a& te 
(0).8) 

'the gravity .f l.tbe eft'elilOea. Seme rlUee also bay. 'b ••• 
a 

•• ua13~t.i by Br1n-a.A't1 fer d.term)1ag toe rel~t1ve 
(~9) _ 

v&lld1tr of tr.ns&oti.as. Tbe verses 1~-J4 -J;e~r ~Q u-ve 

__________ ~_A .... ___ , ______ -----.............. - •• ----~--~---<~--

(..!.:) Br1!lii1.3,-__ ti XXVI, 8; N ... r .... l;.I. ~Vll., ';";1 A£"-.Blo-.mba II, 

10, 12, 13, ~5; Y:J~V"'lla.,}-" II, j,gg·4JO. 

(~4) ReC5a.rdlB6 tbe OUilio.,lter of tLJ.e (lOll" ;JI:"8 of" t~s. lowe 

CLa~t.r., See the reaMr~. ef Dr. Jel..J.)' at ~.5e ~14. of 

Vel. XXXIII et tne a.ored bQ0A of tue ~st. Tuere is, 

t...wever. 8 • ..1'1 IoI.ji·...L"l'~JtC' 1n t.:ll3 ""we li~~l..ll~ verseii 

or t'l~ tv,... smr'11.1E. 

(~5) Br1.u.-.G~ t 1 XXV, 7g..F(), ~u.ted lly tu.e Vy.v.L=r.uw;.y7u~CMiIo 

aad 1..,.I.l';o ell X·;:Jr-ViLl1l.Y iL 11, 11 •• 

(26) Eril.iAs .. .J&t 1 XI. 13 ... 16, illS queted " lay I .. r:r.... ell 
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·lre ... ,i,y beer.. enumer-.ted a.111ustut1(Jll of tue lifi'ere.ii 

oustems and us"Qes (reV.l11Jl6 1. liifierellt l.ea .. 11"Lles -.-nll 
W) 

.mong ai~£ereat ~ee~les. Ia this ~u.~ter 11t1b.~1on ~s 

been br~Jly Cl-.ssif'ied .,s tI!ose s't ... rtei.l b, t.:..e 11tii, ... nt.a 

tbemaelve ... meng 'tm subJect. ~nJ t.hese iJl1t.1 .. te<1 b~ "L.tle 
(3l) 

.lit 1 JIg ff.lr the ;reservoil.tlon iiIoJld .,Ir .. ;elty .t· t~.e sO:l1ct.,y_ 

illl;ert.at tbe"ry of arim1 .. 1. jurle,aJruJ.eaoe. ~.b.U8 UJ StIo.,Y8 

tbat when the a .. fet.y ef lDiroJIY OIMy be seo urea. 'Oii jastrO,i111c:, 

... single &ffen.ier. t4e Air~ sao\l.4..i riOt. iles1"C""tl\~ ev..:i.LJ. t..(;1 
(31..) 

11lfl iat. tne neii-viest ,.Jw .. isnment of QtIL.llt. .. l. senIoeMe; ell 

the oe.tr-r,Y aUoJll execution wl~.l be £lreliuci.1ve ef relidl10uS 

:JIerit en tile ."..rt at t.ue ~iD.cil .n.1 ~fie oi'feuJer tLt: .aza. 
reverse ~f whioh w1~~ be re~rebeaslbl •• 

-• - iS2 es - ... y-J.Ilav .. l.Ji,ya II, 3_5f; Mwoau VIII, 15J.-

-(.:. 7) Br1h .... s ... .-.ti x..,tv, 15"46 1 q\l3i.eil by "~Nr .... en 

- ., 
X.Jnav.1A~a II. 136. 

(~8) Eribas~tl .lse men~1ans tbe 14 ~itfer •• ~ ~rts 

fiI! liLe boJ,y wilere ""unisbWellt bas got. to be 

1r~11cted. E~LwjLS are exem~te~ from aQrjQr~l 

JW11sOmellt. ( Eirl.tws~tl XXVII, 4-12). 

(~~) Ib1d XXVII, 1~18. 

(30) Ibid II, ~8·31. 

(31) IbId XXVII. l,a. 5. 

(3~) Ey 1Df11a~iag exem~~.r, ~wlis~n~ V~ iLd1vidu.l 

(33) :£'1:.1s (; .. t ebory iltol U.:i!Js 'BOira&. R1~Y.S· rl~, 

Kars"JIA1, ~~tur-~!~.tlm.t&. Da&s&, ~_stj., •• • •• 
rriatiioa • .a:-Ull8a. .. S~. V iSV&a&it,r. , ;;)..!j .:..z:'iI4' .. nm-t. .. 

• • 
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fr$1I quot ... tions of ~tJ1l!r 3l1lrltl-writdrs .::.nl ~~re ~enero.1..J....li :)1~ 

, .. J 
a Q~nt. ... t·)rs. r11~li5 ls mGr"ll >lr l.ess tr~e )-r ... :".l. 1::,~3 .... ·~t..l .. r~ 

yf Juri-cis ,-,,::t·~r l'C:.:-.... L .... :1.J BrL~.s,ju.t.1 exoe~t t>&r;:s~r .. 

whgse WQr~ .. lane LJd.8 aOiDe :lawn u(i u.s in .. n 1nde .... enu.er!t sb... .. e 

theugh 1t is SU8"".ot.~ ttMr.t tt. euot gricjf .. l }l.t.r:s'.,.r .... 
,,(p~I..-.S~U) 

smrit1 ildoS !!ot tee. Jreser.ed.. Ae/;&in t~ls belolics \.#0 't ..... t .. 
I"') 

oategGry of Smr1t1-wer~s whioh oenta1a very little or 

Jlott-ias .f law pro~r. I.l'b.e exte.r.t t?it.~sjl,r~ .. smrll;1 deitol.s 

exclusively w1th :o;r~ .nd ~r:YS·01tt~. But ~he oemmen~~t~r 
_ _ _ (34) 
u.~v.a~ryy. 1ntr.duae~ ¥e~icrae .nd 1.d1r~otly tne ~.~1as 

yf la.w 1a his ;Jf"o.:meJlt..l.ry while eX~.I...1n1B@; iIt. ""' ... rt1cl.U.. .. r verse 
(~5) 

of 1>-~L.r. Ii'~ia il is. also mtxef,in c o~~ectlcl'. wlt..kl ~el.i~10a_ 

tball w1t.b. la.w ;rl)_Jer. ~ty&y&_ enW'~1 .. te(j. iAo;i.Jl"V wtLeerle' ell 

a:iv .. noe4 v1",;s 1i1[e N:r-..liII. .... rut Br1bir.a~t.1. l'tle Blb.nd.tli.s ~lse 

- -_scribed sever~l verses to ~t.¥.YaD& .leD6 w1tn ~~U. 

yajn&V~lky& aai Brit.3~t.i. V1.·v.ru~ aa~ ~edb&t1~h1 &la~ 

tre.ted h11D as eminent, ill. smrit1 ... ...:.r .... 6 l'j;rada .. nd Bri.rua.s

~Gi.t1. Kitl'::Ydoru..' s tre.tmea.t G1' Str!'dJ.:.Ut. .... l .. d ~i.e eX~~.l1ala •• 

o-r the .Uffereat varleties thereof ~ye lI.tt.1neJ. 3iiil.ss1a041 
(36) 

r"u- i. "be words ef Kane. From tll4 ll.Gf,lj,'u.re 'Ji' his re~iatioll. 

wi tn N&r.a.u. tioJ\d Brlhiss~t i, Lty;yaJl& 0 eUl d •• t neur1an 

mUOh l.ter lih.i.n them. 11ae e-cber swriti-writers t'ioa Je-lt 

with law iater -11." were \l1t:tn..i_, Pr.J;~t1. tAArlai, y .. aw., 

.. • . .. 
- - ~-Parasara M&db&Y~y&. P. 8. aomw:n~1ng on ~.~s·_r •• 

Ob&~tar It ~. i. ( ~oroo-. ~r~~r1t. s~ries. ). 

(35) ~.u:ilya refe~s to var.s~~.s aeye~l timea en v.r1ous 

ilLSdects of ..,Jo11t1cs .. L.d .:,Jub11c .. ct.mil .. istl'.t1oL. f.er;ee 

~""r::s'Ll.r_ m1gt.t be ti..€ 'author cf ~ worl:\. 01 ...... o11t1cs an 
wberef'ro[[i t ~.~ .... hovt.: verse roib,.t ~.~ve beer~ t ... Ae .. u 

':"L J.~,r~!.,;;.3·istr. Vel. I, Pi· 213 at-seq. 

(37) Tt.e .ther tw. w~r ... s of .n..l.oOIlS l ... ",ure were lihe 
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includin¢ am maD¥ im~~rt.nt tG¥1os .f 1.w. ~~e~~1ab •• e 

verse en S' .UCito. .. 3 quoteJ. by Viii' vjj,ru~. the verses quet,ed 

'uj the k1taKsar; ... n..i A~r;r~. refer wbG)J • .J..Y tG V, .. .,.il.L:.ir., 
• 

&ad s;e01ally ~. the or..ieals wDiaL were nike iA a~ber 

aac$rJ.iJt8 t. him. He ala. refers .~, the djffereat AiR;iS 

ef ·ohii.l",s" when the ",iDe 'JidoS t. ~"'J&.e ...alii •• of nla en 
(38) 

1ni~1""'t ive. In def1&1l16 t~edlfi'erent. .Ilinii;3 e1' ,ic:;:umea"t-s 
_ (40) __ 

Pita.a .. l.... ae~l!ls te have fC.i.lewed VY .. 3 •• fN.i .. _~"C1, .. 8 

que~ed by A~rir~a ~eala w1th few 1e3-1 t.~1as suao .. 8 

wi tl'lesses .nJ ord%.,la. '00 erJ.l.B6 lie the \1.1' .. Va rZra .. M.ayUJL tw. , 
. _, _ (41) _ 

the e.r ... sara kdi~'''.'ya &J\d t:1e .3mr1 U "'~&i.n.iri~, .ae .la • 

• lso Fec30aise. the right of • sealess wl~.w te suc:;:eed t. 

Ler husbaAds we.l the 'I;~.e e&l.v iill.lart ... nt 18&101 to.,iJS ~II. be 

reuad. 1- ~r1oi are the neaessity Qf writtea d.oauwe~:r.ts f.r 

the ~u~~,se of aem~let1Ag ~.le. servo-se, ~&r~lti~n..a 
(4~) 

and g1f~ ~~ Immoy~ble ~r.d.rty ~le!~ wl~h toe a.Adl~icns and 

Oharaoteristics of • v~lid sale .r ~urab&se.Vi'v.rU~A, 

. ~ • •• 

~&tur-Vl.at&tl~t& .ad the ~ttrimat_um.t_ wnioh 
• ••• • 

however, oiill 1I.1)t. ae .. l with "'AY .leo-l mat.::.er. All 

tbese three o.l~ectiQn-w.r~s .~~9~r ~. be cf l.te 

utes as llelle .t' them w.s net.iaed bi Vis'vili.ru.,J& 

altd M.ebiti tL.i whe et1lerwise ae;ftL t. bave Nasil"'~6.ed 

the wh.le exta.at l~r.ture r.r ~lsaua31R& .a~ 
illustrating the Jiffel"eat t. • .JI1ca. 

(38) see the misae ... .!. ... necus c.b-.~ter of L.r-aQ.a .,..~ I:ir1tw.a~ .. t.1, 

where t.bt -=> J .¥e of ... .J t.l or..s "Cl 0& ex. "'w"}L by 't,.. ~ ~l:ao 

h1mself has beea i1scus~e~. 

(39) - k~"',~. Kr.y •• ~~I~. Stn1u.~~r~. ~m~l~ur., 
-I -

V1a'udhl~tr& ( P.r~8~r.m.Jb&vy&,Vel. III. ~. l~a. 

See ..u •• Saar 1 t1 lJaaJrib; ). 

(40) Fer ~ua djscuss1e. et tne .~ber 1e0-1 t.~1cS b¥ 

Pit~!D&ba. aee Kalle, VII. I, , .i:l1a'L.ry et" ..In-raaa' &s'Lra 
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A,l*Nrk;.r. _u.i otheril .-~va queteli roere tobd.. WO verse • 

• ttr1bu~~d ~e Y ... ea tne ~1f~lr~At te~ias e1:" D~rw&8'ia~ra 

1aolu~1ag law Jreper. Mest .~ these 1m~.rt •• ~ ~.~10. 

1nolud1ng tll8 ."jw1nfatNt1e;!. ~f la.vr. CQ.,jt1.4I.l Sf)nteLce et.c. 
(44) (4{)) 

i.a.ve been d.1scusseJ by ~ ••• ,re lot._ JOG verses of 

-Aoi .... r .... r~'" ""n.i ::,-Gh~rs.r~~3~ v~r.;;~a 3~~ ... r~~' It.Jlc .. tp. iii. !J.l.eae 

a1:"f1a1 ty 'be~ween the 'wvar .. of v~:s .. on the Ol~e li..llJ und tLe 

worhs of" ICr ..... ~ J Br1o,...s~t 1 .... na 1'::j;~:i""J1i;.. :)~l t..;n ·Jt ;.l~r. T.!'3 

t~J'-l..L t.) .. Jics i'.l01.e 1 :r:.~o i.l V" :s"'" 1e .. 1 wi tin ,,~e ... J.ifferenli 

kinds of ·ut~r.·, deoumen~s, the requ~remen~s of ro¥~l 
~46} 

gr&n~s ~nj the nature of ~dverse ~os~e3dlQn with ~he 
~~7) _ 

W~ en~merution of its dif~~r~nt c~_r~cteristl~s. v~.s_ 

sile.~s of seve. 1il1aa of' sureties wul.J.. 3 ~rTt." ~n.J 

ICty~y .. nc.. s.leo.4. of on.i..l i'1 v::. ... ld :51'1 L.IiI.s ........ t 1 cf ~L .... ", four. 

ais ct_r",cterjstlc .... r':;.vi.9it.r~ 'i1"f :for -L~_C il._Ci it .... L,,;e .... i' "" 
l48) _ _" 

wlJ.ow is t. fix itt'S t~ tDiIoxll11W11 of 4)()O Lrs. M*n.s OUT. 

.F a t. he r • '- • 
of lihe ,:ro;erty of U.er buso..nd. K~i11!r g.r."i 3gn were 61ven 

equal shares 1:n the &!Westra.l ... reJ:'~rt.Y .n..i -c.ua. ~OJi oelllii 
(49) 

cl-im ~rtit1.a even .~1nst tne f.tner. Vy:s~ must !~ve 

flourishe.:i &e.r .. beu"t, tae tda.e :J:':''' iJ:r .. io. ... al .8ri.t...G.s~tl. - ., s&mvart. enumer.tej ~s .. S~i~l-wrlter by ~a~~i~l~y. 

bAs been. a.~i.u.ly quoted ·01 .. h03t jf J0II1:ni;ln"t.:.tor'3. 'l'ne 

,'3tr1Air~ It:S~ .. l to~loa .3'Jx1b~:i ;"0 ~.tfl1 ",,1'"" \ J.) 'Jl"'..;.: 'ttes't1au;m,i' 
(50) 

shaUlj not .. ffeot .icaument",ry ev1·.J,t:nae; (2) mere J.au.ment.ry 
(51) 

tlt~e o.nr~.t be effect1ve 1n ~bsence of .ct~~ ~ossessi •• J 

(3} unless ctber wise sti~~.~ed ne interest w.s tc ue 

• • t- 5 

Vel. I, g •• ~6-47}. 

(41) Vol Ill, p.~. 6~-73. 

(4~) P~r:a.~-mi~~V~&, V.~. III, P. ~. 

(43) ~~l-.. ru. P. 175. 

'" 

{44} Hiatery of Dna.rII&AJ·&stra .. Vel. I. 43 ... ..;36. 

(45) 'luet.a. t ions Itore ::n...ie by "tne ,i1ff'eru.i.1.. () g~Bw .. t.ra 

il6CrJ ord.ir.g t.o tL.c r~ec£ssj ty .. nil rel.ev.noy ef "t~1r 

disQuss1.... He.oe 1~ 1. ft.t alway, ~es8ible T.e dive 
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\ 5.;!) 
.. llilwecl in c(';l'tOloi,a 0 ... .;;.,3$; (4) ... nl i."'-stJ.'y tole ~i.:J.;.:, '1/ .. 3 

$nJ~il\ej te t ... e ..;.ot1an suo J.W,tl.l wltaollt .... 1J.i .tr1v""i"e .1.k..UI s 
(5::) 

cO:!l.,JJ. ... int in c .... ce o:f 'tel .. offewes. 

ilL. it h.as been 'lilot91 in ta~ Smrllii-I,}aniri .. :. Je ... ~30, l.i~e 

N:r.,.J..,j. rafers ·,Ju tiie f":.ur SOl.1TC€S cf V.}I .. vliIIl';r ... and .... t."'oIoC.i. .. es 
( 55) 

cor...sider .... b~3 i..J.,Jor~.a..ilJ~ ti'.,) 1,JJ.J1l~.'l(;3 -And.. jrevllies :for 

I!l.bor-.. te rUle4.~ for oII.i. ... ll'lts, Inri tt.e,.1. st.Qteme:;~ts .. nd. burden 
(56) (07) 

of ;roof.'l'he rela't,1ve im .. er".llOe betw ... t.1't,le .ad. ,Jessess-

i!ln ... 12 e .baa beea eX}l&illed by him Wllih the hel,WI of lilt 

met.~her. Aocerdlao t. him auretles ~re er five Ai~ds .~d 

of a.urae llil'~e8 ~rev181eas :fer the bM.re aw.iaweLilowe at' 
(b8) 

.dUlter~oua we~ea. Oo~grls1ft6 v.rl.ua lw~ert~nt lio~ics of 

lMow .. nj co,;!lousl,Y qJ.ol..oed by tile 111ffenat ceill;.uent. .. t.lilrs t tllC 

Samgraba or tbe 3mrlt1-Sa~r.~ ia ~ very aionifiQ.n~ 
- , (6Q) 

aom~11~tiea, tbe enly er ilia .1ad. ~~ ce»,.lns. very 
_ (6G) 

usefUl Jefinition of t.Le _d werd .:u-.~a.", ~he reQuisll1ea 

e:r a. ~l .. l11t., two ~1:aJ.s "sf J.ec Ur.ieat,a 4IIoAi1 seve ... 1ndB of 

.rae-ls, AQcorIi1no~. this r.817r14, ownersn1~ mu.st. be b..o.sed 
1-

Gn t,he ~revis:i..!!. at tha ~slir.s ... nd. "8 aUtJb H, must, be 
(61) 

c •• tnt.distinguished frow eartjlly er l&Wl.i ...... ewnershl&l. 

S.elec 1.1 share te 'the eliest son, Ni~ oJ,-. ..rU ofi'eril~s of 
( o.::} 

Q ows were "(.Q be _.Jro~1b1 'ted c.CiJ ordil';,c; "to t.l: ... is werk. 'l'!.ei'., 

------,----------~ .... ---.---~-~- .........-..----.-....-....-~.----

an exhaust.ive .ucour~ of tne wcr~s qu.t,ed by t,new. 

(46) AJ&rarka, P. 634. 

(47) lblj, ~.b~5. 

(48) I b11, ~. 762. 

(4~) Ibid, P. 128. 

(0() Jf • .jeot.lon ~4 of tU€ Ir .. dt.n ~v1d.eJloe A~1;i. 

(51) 'l'he 2 ... r;s' ... r~jlwvy:, Ill, 44-40. 

(52) TLe Smr1ti-O&nlrl~~1 P. 157. 

(53) 'l'l".e P",r7i:s'araa);J.iliiLvya. Ill, 44-45.{Jf. ~.",st. 1J~~~ers 
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.. .aS8 ... 

- --m!r~t1on ;More tbo$c ... s~ribej,",o .::it.::.m ...... .-.,., ~aliMf, .. :ad. &rH .... 

Pi t:fDiI,l-w. w .. s fre ~uent.ly -iuot.eoi by t.il! ili"':"!l6r;, ;,imr1101-

- - ~') 
J~r.jri~ .~d A~r.rk~. Be refers to nine orJe.~s li~a 

- - -Britus~A.ti theugb ~iIoJn.v41~~'a. .... ni N ... r .... ~ ref'cI·reoJ. 1,00 only 

five. He ~lS~ defined, cL-ssifieJ .nd dis~inoui3nej tue 

different KinJs ef JO.Jucuents- whioh oou.ld be .f .liff'erel_t 

nature like K~y_;-tr_. stnltl~tr., ~mdni~a~r_ .nd 
, (65) • 

V1suilhl~.,.,tr.... "'::.c d,1fferll' ~1~:n'!.a{,;3 ,yf ~'!rfect leb-l 

.. ,~ess1oll ... ~so t ... ve bee. eftumer.te' by him as f.~.l..OWiH it 

!II,lSt bi.ve • tit.l.e. 1el16 dur .. liioA; it. must nOli UAve been 

interru.tIted ... r ... d 1m.,c .. c.ueJ .... rd it tnust .. .u;,.v-e beer ... sserted. 

1r.. .... reseLce of td) c~,.lcr.i.er~t--- s':6 .... u.: dirb~_j;.:t: 

;.aoGlbid.~smrit;". 'L'he rel.t1ve exoe ...... noe of t.I~e difi'erenti 
(66) h 

Ainls of -locuments very slgIl1fic_nt .... .;rlvooJ,·L.e Joclltnem:. 

wld~r o~ets own banl~Ti~1~ 1s inferior t~ • ~~D11~Aty 

--------~------~-----.. -------~=------.-----------------------------

( 5 4) .:;;~ e Ii r.1. eel ... ;I t "'!' I Il. 

(55) .t.,Jtil.r:rAtIi. ')!\ i= oI il....t.v .... lA.liA. lIt ~lJ. 

(~6} ~i~:k9~r: on f:Jn.v_l~ya II, 6, 7. 

(57) The title has been o~mJ_r~d with tLe root of ~he 

tree and ~~ssess1oa WiLh its br~nches. 

.... . - .i 
.Pi trl d"'rkot5,-tam dre.:. VYll.ID I!k.:.. tr1 'i~ r ..... I,;. t ... !~IC.'" l' .. t • . . ~ . 
Efot.,ti tt< rn d~y .. ·.s' c:.bder~ t ... ~v1tw&~.IiQuaecy.t.e·. 

2&r;s'aram:dbaYya, Ill. P. 478. 

(61) imrit1-Jandr1k&, R. a57; u.ut.~. X, 3~. 

(62) Par;8·&ram;~baVY., II, P. ,Q2. 

(63) F.r .tr~er;t ,£*rtioUl.ars ljea bae. l1:iS\iel':: .. :f 

Dharta81.stl~, Vel. I, ~ t>P. ~10 f!-~ ~eq. 

-(65' Pa1"3s t a&.ra .iiilfoVya. Ve.J. Ill. it • .1";0 .. 

...... 
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t.@ .... c .. t"l.!.i.i.l _ ;~'sio~l _J(jssessi~n rW..l,illt:.:) V\rer t.lr~e 
(67) _ 

senerat1ellS. Pit .. mall& a.l •• re.f •• re:f'eri t$ the cM.r.rouy 
( 68)-

~i" the lliffere .. t ocurts 11~e N;;:raa.a aAIi Br1m.s..l_loi. be 

~13' r~fera t. tbe tW6Aty t •• ti'!ea .f l~w ~. AS ~~e. 
if' 

oegA1zI'.JlOe by the K1as. IJil the C8'.Jrti reem !l.l:a. linere 
(69) 

shel.llci be 8lgnt o.nsti1 .. u3na. Fr.(&) Cohe a.beye J.e:'j_,\it.1ens, 

elasslf1"'stl~J'l a.d eRumerati"HS arl-a .si.lbd.ivisi~l!s .f tone 

a.iffereat leo .. l o.JlOe~ta aAd ..,IriJllci .... l.es, it 1s qlliloe 

Olear t~t Pit~l_carlJl. 1:1'~ L.,l"g~,:i t. a t1!11e abeut tne 5tb".r 
~ 

the 6th II.UZJ oe.tury A.D. if •• to later. ill ·t.L-' 

~~rac~!r1s~ios ~f tna ~ ... J~rlst1a wr1tlaos ef t~~ 

-triumv1rate- referred t~ ab_va were t. be were or ~e3a 

feund 1ft P1t.maaa ala.. Xa..a bas bee. quet.ed freqcefttly 

by ttf' ., .liI'»eRt" ters ll~e ~ Vi.' varupc,. Vi.lA:Aes· var& • 

.... 
refer t.. the uatut..l 4harWl'os' &str ... t.."..iaa. Xne excHualve 

refereRoea t. ~he t.~108 ~. VY&V&l.ra aro re~~raiag·~ne 
( '(0) 

age .£ the ~irl. fer marriage, 1afllotlQB .f o_~lt~~ 
(71) (-74) 

Juaist.lL03at. adala18t.rtt.t.leR .f Justlae by ~he ·",lag.. .ail 
(73) . 

the i.nerltaRBe .r 3tr1ib&aa ~re;ert.y. l&~ w_~ ~~fl.i~ely 

1a faveur .f ohili marr1.oea 

- "', ri -~ ·A!~"'7I1.r~1 bhabet~.u • Mvav.ra1 reh1.!'t, 

D.S'avaral bt.~et ka.,. at. crrd~n~~m r.~.sv&£i. ~ 
• • • 

Pri;t. dv.da.·a~ varle ~ayif Y~ ~~.y~oabati. 
. f 

M&.~"8i r.j.~.syi~ 9ita ~l~.tl .'.a1~ai •• 
... _____________________ -_--______ ' ___ • __ r ___ • _________________________ ~ 

·3'1a:a.st.k;d{J; ... ~da. t.d~t"u Art .... t ."' ..... m - J. . .~ · 
T&t&~rai~UrUfo bh.g&~ ~ram;~t&r&~lyave· 

- - - .. -Grama "!1:~f .,ure yayat ¥UI'e J.r1t~iiJ"\l raJ •• i (68) 

n;;a; dri.~~Ulii,t.va. I=-,H.l tas» ."UIWor1::l1:lIiItov .. n-.. , . . 
-~ - - - -Gr.WbHtu .. ,.:.ur .... • reala.rt,t.ae_aiwaa ilUftlll, 

•• • 
vy.vap~r.80.rltr.f& .Jrte~yy. ~1ba~ .. ti~ • 

• 
(69) Cf. NAn .... , lat.red'.1ct1 ••• verae 10. A •• :ialr1tl-
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Hir"fta 18 t be .Illy autber wht' fhS &i vell t be 
( ?~~) 

d~Il~iti~~ .~ Vy~v~h;r~, ef a.urse the i1ffereat feet .t 
J 

Vy.v~bara have 00 •• meatieaet} by .ther Jur1.t~ aucn. iIIoa 
_ (75) _ ... 

Narad. &~l Yajaavalkya. He al •• a~~Ghed s;eoi-l 1m~.rt.AO. 

t. '.0 WDeJ'lt!.ry eVideao. I 

·S\.Jdlrgh.";1 ~leaa liAbit&~ a1dn1JFJa~;t. 
" bblt;~e ~b&S t e 

J1fferf.~) elemeat¥ .f 'pla1_t. , wr1tte. at,ateme." ••. b~J.e. 

ef .,. 9r.ef alld. the summoRip.g ~f the witn~ss€s ... fld t.te ~ 

lieidAJ.AJltlJ. 

1ni1c~tesJ it js ~ co~lect1~n ~r ~ £.~lxtx ce~~11.~1.a. 

Aga.1l! it must •• t be tore.tel .. s .. mere 8 ... 113.:1 zaUxaUlI:t:7ilill 

s~n~E' 1t 16 not .. com~il ... t.10l\ .1.0 w.ll; it is ... Jrj.St.:I.J;lct 

Il)ri~inAl VI~~r.. 011 t~ 3:ur1ti [1 •• :t~~i.j. "")..:II"!~:1,.J~ f~""M~~ 
li..l.i-:"I"! n~v7 lI·h.,s .... :n.d. the.ries wb.ia~ might .. 't·.cr3~ iJI.faJ~ ... r 

0; • 

to be mool.l mQre .. lv .. ncel .. r .. J .. lJA1J':' ,,~ .. l tJol ... Il e'l~rlioJ;le V18W& - ~. 
e:r Narada And. Brih&a~t1. 'L'he llientiliy .f ~he~~'tber ~r 

~;t 
the real exteat ef the werk IJ.,laet 'btt .3IJert~llie..A. wit.ll 

• 
,&'!"I!cial ••• orne very i.at tt:w.t 'the' werJL W .. S ce~ously 

r-!u~t.ed by almost lII.ll tile 11D;ert .. ul't cewmeliLt.-.riea iu;,l1c"''''-::3 
.t '-

t n .... t; i 1j oec .. t.il" ... t Ol.i.€ tiroe very ¥e;Ul .. r ... Li' s 1 b:r{~t1C.~t. 

It ~_~ Le tre.'ted •• & a.llectio. ~r ~Qm~1l_t~on~1. ;pe 

aeBee t~t it oevers the eAtire r~A6e of 3mr1-1 ~eJ1~~ 

discussed by ths v_'leus iereg.1ag &u~n.r. ~f tJte ~4Pr~-
s' ;str~3. BaAoe llecessar11.y 'the .uther ml,l;JtJ ..u..ve .r..LOi4'l~d 

--"' ..... 
. ~ot-,.'" 

.t ... l ... tl! Jeriel of' tf~e Il':...ii..,J.! X ••• QX ll1a:t.¥y. 'l'i4ere~~~ 

1DOI.l\Y views ',)f tais .. ut£l.0r Ylh1ct.. ouri.uall .... or~ w1'Lil L.a..Sd 
';' :zf 
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t 

• 

ef Drw.res'vara Ebe.,.-- wile reigned. in 'the lj,ta Ci!ntwri 

£lao J. aa.:1 tte aaal.t:)r.r.l&h.ii:ra.. 1 t 1s O'~11ev~j tn.,t. toe l.t ter 

WillS clesely fellewe~ by the ferwaI'. liellO. tn. Sa.Wgra.n. 

must bave bee. oelDiaJiled befers tile ll'tu ~elltur" ... D. 

Ref'er~r..J ~ lUi b~ !Doi.de to s orne of the .lee uli""r view;J 

.f t!:le .. uther ef' the 3.m..er.z... 'fhua he .j.ev.r.ea five • 
• 

- - -documellta .8 r.J .. ~1y ..... nd J-iIIIo ...... ~_Ja. be refers t.r;) sev':;:;::. 

erdeala 11ke Nar ... :L.i. ta"""'on Br1a.dfo"'1 .. nd 21t:w....n... 's~ ... k:.;/ 
-o:f 11il'1.e "r bAla. A3:4.1n he jef'Lles j;",yCoi. " ... ~ ·~.le :1fl'_ ... ·Ll. ." ....... t 

• 
1a haA1-d ~ewa thr.~b f.t~ar .a~ ~~tuer·~--~"21tr~4v;f=-

gatam ~r&vy&m Z;tridv;r;o.taJ(& yat, ~th1t.~ j~y. 
• • _t :r ( 78) • 

a' abdell& tad.b1 b1J&8~llWt •• .Yte·. ~ I'lL. t .;.e ... " ....... ! t1-.'5 

'.... J 

"owners~1jt.rosefrQw 1;..be J.ic'C.d.tes of .j·~s1.r ..... nJ w.",s not 

;an doff"" ir of the worl l( lili.u~ika.) antuts for'.l"...rJ ~~w "tWO 

reas ens in s'JJ?J1or't of (lis tileory, viz, if o¥14..4ersni~ we"e: 

l""'Uh.iks., 1ihen i-e.. Wil')UJ.J n~t be ,tossible ,to rcr,...Ke su.c.~"'~ 

d.sSertieI1S as hls we.il.l 'tia l~a beer~ wrOl1ofw.ly se4zed by . 
.; , . 

.. nother <i.nJ the -tex1".s (vile I..l""Ul.&.rua +. 39) lC!.~ir~ .iofln "[',le 

med.ns of u..c 1 uisi1:tion of heca.l"th for t.ilIle sever.il.l '/4l.riiO..l.S woUlJ. '"l . • 

'r~ .-'. be meCt.ni~less. Dhires'v .... rQ. he.J.J.t. ... li"-sa.we view~l.·.aese vie'~vs 

were el.a.bora.L.ely criticiseJ. by "the lW.li"t:KSa.r;. ACCQ1'Ui,~ to 
• 

the Sarue;;raiJi;'l.liar.. ,t.l~rt it i on c red.~ es owr.~ers LJ.i ~ in t ~e son .. 
a.s re6~rls J?G.terIlb.l YfeCilol-l.oh( in wmic n tie u..a.3 .l,lo rio1k by . ~i.. 

' .. 
• 

birth). Dl-u..res' v ... ro.en"tert .... ineJ the Siii.ilie o.,linion WLi.ic L1 L.l...o.S 

<'. 
~---------------.--------

" ... 
( 78) i? 478. 

• 
• 
i 
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- -was ve newently C on'GI'overteJ. by tile 1'Ili t<.:.A.sarca. .noLihlo l:oLU:i.t 
• 

GJ[L.ersLJ.i~. Aoe ording l:o 0 the $a.woraJ.J.UI, (l)wners.ui~ J"oes nOli 

one's swee"t will, s iri.ce 

the ~r02er JiSdosal or 
,iI; 

• 

• 

i~ is tlle ~':sk: tuali ~rescripes 
( 79} 

~Jt~lica1:lion of C;l.llGilir-,¢s. 

sna.re tottle eLiest. son; but. De iiseourci.,6eJ. an..l o;II'oJ.!iiJi1.e'J 

Niyogi;l.. He d.1S€l ::>roJounJ.s oJonotner ~ec Ul ig.r v ievv' 1...I.k..t:. if 

of sever""l fUll br9thers one n."s a son, d.ll liL1e bre1.aers 

several vives of iii. IDi:o:.n bas &. son .j,ll \#lle co-wives u.JGi.,Y, be 
(80) ~ 

rSoGwrjeJ u.S PUCr",vdot!. lie a.lso .,..roviJes ui'te or.ier~ o;i' 

succesoaion of' i;;I. sonless I.W.n l:ohus: w1.:I.OW, t.l.Le t:u-nt-i~; 

di:lI. uc;nter, DJother, ~Q,terr1i.:;i.l t:>rg,n.i.wa1.. uer. i't.s. tuer. 1'Ull 

brothers, ,!.l.;.I.lf-brotllers, 1:o[le Une of' tue fg,1.,.ner, 1:.ue, "-.e 
of 'the ¢r,~nJfd.1:.Ler, 1ifte "ne of '1..(.1.6 c;;rec;l.1i-crclonU-.Lo;.l.1iuer, 

otiler saJ,dn.J<.l.s, si:loh.ulyas, t,ne ..,Jroce ....... tor. [.,(.\,e .l:"U.l:"il, u. fell o 'vi . , 

, 
committed with fora.e ,or vio.Len~e 'tIere ir.c}.LuJe.w. wil..uin 

sahasa. 

24. ()Gher 5wri t i 'NOrh.S : Reference muy be i.Ilo3..J.e in 

J?ci.3S i1b "1: .. 0 the .:iwri 1:oi-wri 1:.ers auen doS Ar.a.oiro..s, ~~yst rin6a .. 

the a.uthor of tGe Cij,t:.urvi~' ~ti~ta. Pr.:...J:l..l .... l.i. ~x.xz 

.5Q.Ulja.rla on 't~~e Qrle hi.i.n.j d.n.i Karsl1u.Jini, rld.Ks~, f>uJ.."".irv'y~. 
• • • 

Prac(.tas, .uo.uc;aks i, Vis I v""m1tra. and ttle ""UL.flOr- of' Lone 
• 

3cI.'t1t Triws' anmata on l.ne Ol.Der. In tii.le former or"u~ of 'G.l..J.ese 
• • • 
3rnri 'ti wor~s ti'iere ,""re GHly do very few .. hse U5:3ioW Iii 

_ _ '-il 

been J.evote.J. 1..0 tile USUd.l Di:ld.rwas'astra l!.\a.tl..oers ot.Her 'c.~.I.c:l.n. 

vyava..tlli:ra. Acid-in in 1:I11e seeon,J, crou.,l of' ~llIrit.i wor~s referreJ 

to a.bove, there is ...... rJ.ly ",-ny .lec~l LO.lic J.iscusseJ. in c:.lony 

04'Of l.ot~emJ the enr. ire WOh:~,S beino ace u~1eJ. by 1~<Dn .. .let!lul 
c:'-· 

.t-
-co~ics a.ll-ogether. AIloin~s refers '(,.0 tye ~EH.LS~it.u"Lion of' -. 
------... ~----------------------------------------------------------------
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the Pdorisd.d Qnd ,JI'ohibits line ,;;)i;i,t.i-rir.i for do .bral.J..Wal:la 
• 

sUJreme buile ~nj ~ent.ions Qre ~je of Brha~-Ar~irQs d.n~ 

jll!a.lbY<:iom-A~ir.,;o.s by t.he lIiIi t.;.Iisa.r~ ca.nj ot.Ller.tOr~s. J:oere 
• 

15 no other 1e::,;0.1 to..,liC eve~ ,ii03cussed by Arloirdos. 

'l.'he only reference "1..0 ~ l.e6co.l uO..t1c by Risya.s' rir~Q 
• • 

is that when one c O..,lu-rc aner ree over:;) wi t.u his own e:i 1"ort.s 

one-fourth Si1u.re of it. o.AonJ. -r.ne real. ls 1.10 be -iis"vributeJ. 
(82) _ _ 

QwoD6 the rest; PUrv~~st~w tu yo bauwi~~~s'cel'a~~re1i 1 
•• ... r ~......... )"""" 

kram; t f ya t i:i:ms' i;i..1 u ldo b.bl:.nt. ~ve ..id. t. t vlIms' QUit. UL uriyd.~ ... mll • 
• ~ T"'" •• • 

AecorJ.ir,.g to 1"he 0i:1.t.urvirus· i;;I."LiWd.t.i;I., the t.ea.cuirlQs of 
• 

ArcUi,t f G";rv:.lLa don.! BuJ.dhd. mis~J. l.,he .;;eo.,J1e l;a,l'l.i r~ence it 

eaJ.Jilisises tha.t W(Ji;I,t.ever is not t.o be four.ul in t.oo ve..iaS, 

or the Purc'i.nas, the Hd:mc;.ya~. or t.n.e lIIW.i~b~rca.tc. or t.ne 
• 

S'astras of Manu an~ ot.hers is as 6001 QS non-exist.ent.; 

" A rl")B.cearv'i k.a va Ky~ni £(~~}t;;;'j1..,la 1" tJ.i t.:nr u., V i.cJrd.li:;j,w"bru..~", Va-

Kyani tcl.n1 sarv~ni v<=I.r Jayet.. • .. , 

"i'he only leba1 to,Jios t.r~t nave been founJ" quoted 

from PraJa.,Jati ~re re6~r~ir~ or~eQls. wi~nesses, wri1,,~en 

stu.t.3lDent a.nd. t.ile 3uoces3ion of Q souless wi..l.oW "to L~er 
{84} 

husb~nJs' wealt.h. 

AccorJin6 l.Q 3a.'!lvi:l.r"ta., Llo'Never, or;;a.l. t.es1.imor..y U<:A.S 

Got to be Jisc~r~ waen it con1"rQ~ic1"s ~ Jbcumen1"ary 
( 85)"l~~J 

evijence. Aet.ual~ J-ossession ~lSQ !li;;1,S been ~referra~ r..o 
(8S) 

mere J?a~er t.lt.le. '.Lila other let:.~l t.o~ics .iiscus:;)e..J. by LJ.i~ 

""re interest, Jtc;..,lOSl11, s uretysni.J "",ru 1. .. .I.e erlUWerc.1o t.i on of 
(07) 

ten wrofl6s v·mere t_he hint;, snoulJ. 1..<;a.Ae COol1iSo:IollCe suo Uk;:I.'LU 

wi t.hout .... ny C oWj:lld.lnt from d.nyboJ.Y .i'nese offences incl. U,le 

d.!!Iong other thln~s C ham,t>ert.y ~nJ. maint.an..u:J e. 
----------------------- --------(SU} \Jf. b/.. ... nu lX, 182-183_ 

(81) .. Vis'v~ru.,JCI, on Y-;:Jllavil.lb.d.Yd. I 

9; Add.r:rka, PP. ~J-~3. 
(83) IblJ, I, ? 5 Par~s'Qr~W;j

lli vya , Vol. I, C ~ rt I, P 10. 
(85) A~~rCl,rKa, PP. 691-9d. 

(87) Ibid Ill, 44-45. 

(8~) 

(84) 

(86) 

---
.rue ;:)mri 1,.icQonjri~ 1, 

~. 04. 

'J: IJ.e ..jwri 1. iC<.I.ndriAt..l. 
P • .:91; EQ.rdo~' ;;..ra.i.lJi;;i,~r.i.b.V 
Vol. Ill, ~. 536. 
P~rud'ar~wQ~~vY~JIIIJ 

P. 146. 
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G H A P.liJ R .Y!!1. 

'1' rt.:. ID!..N.DrlA~ AN,p 'l~ ;J O&t~~ ~ABl..;.j.i 

'£ ~ .o:iA.tw..l.wR irO@. 

l.'he Nibc..n..i~s i:l.nJ. tr!e co(wlMnt.g,ries 

hindu ~~w so mUCh so t.Cw~ in Wany c~ses ore~ter im~ort~nce 

was attachej to the I,]oillruent .... t.ors ... nJ. 1:.£18 lii~l.i.J.LJ.w..I:I.ars t!Jg.n 

to the srt(SlQ. orlc1~1 "Lex't.-writ.ers lotleUiSe..l.ves. It. is re"lly 

very interestino to h,nO'1'1' "",s 1,,0 uOW tLJ.is lwy~e of lit.er ... 1,.ure 

consUlted. in .ieciJillo cg,aes even g,t. 't.as: viwe of' t.Ll.e ';)JlIrit1s 

t.hemselves. '£ile .:imriti text..,were '\..nere. bul. tLJ.eir int.er,vret.e-

h.nown eqw...ll.Y to doll tine ,cJeo.,;le. '£here wg,s only Ca. cer1,.g,in 

cluss of .t!eo~le who were sU.!Jose.l 1.0 LW.ve w.:..S1..erjeJ.i.oLJ.e 

t.,exts a.n..!. were in do ...-o8it.ion "GO ~ive o..".inion on 160.0.1 
,; 'i.. 

IlkJ.tters on aceount of their le ... rniIl6, ... nJ. eminence. 'l'n.e 

confLience in their oll1n10n5 ..... n.l s. .... 5 Sllen l.ne ozlirdoi.s 

were teo.h.en <01.5 more or less biric.i.inu u .... on doLi.. J.:t.Le hino 

himself .;I.lso wa.s enJoineJ. 1..0 consUlt. eX.::!'3rt o,.;inion in 

concerne-i t~t. even an or..iiu"",ry Ulan wao WdS cd.,cI~b.i.e 01' 

giving the correct o.:>inion on a .I...Ioin'v in l.ne Q...i..;u""ieg,Lion 
( 1) 

of tI. C<.i.se was tiQ oive his o.jinion ev~n Wl..1.sx..eJ.; ci' .. Q4Se 

------------------------
(1) It was encwnbant on everybo.ly 1,,00 see LLbt. .just.iJe 

is ribntly a.J.ministereJ., ... 8 Wd.l;;;;.lwirds lIra.l:.iOll of 

Justoice woull aoffeet. t.ue waO.Le Ainoj,'.)m • .iJl.lrir.LQ 'L!:t.e 

MUslim rLUe ""n1 l.LJ.e Bril..isJ::. rw.e ia.1BO l.ne ~ys("ew of 

consUlt.ine eX.,Jerl.s Jtrevd.1led. 
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Cdon be ,JresumeJ..L.i:l.:.I.t. t[..I.e h.illo Q,n-l. nia JuJoes o:a..lSO OOUl..J. 

not turn Jown the o~inion. if C orree1:..ly oi ven Q,S ot.L~erv'ise 

"L he system eo Ul J nov t. !JXi ve Q 1. Q..I..l. A s i.:.ul..l.~r sy ~ "Lew of 

e onsu.l"r.in6 t.ne o~inion of eXt/er"!., Jurists ",revail..e..i in 

ane ient Rorue as well. But there WaS Q. funJ.<AUl~nt.al .J.iS1:.inc-

tion bet~/een the tvvo sys1Jems i.;I.S tl:ley ,trev.i.iled in ~nciel~J.t 

Rome and in Q.nc ient InJ.i<iilo. In Rome "Loe x eminent:. J uris·i,.s 

coUlj give their ojinions ~ersorJ.u.L.l.y in court. ... ru even 

oit.f1..er tHeir Jec.l.th 1.11eir o."inions eoll.l.J. be eiteli donJ.. referreJ. 

to. Samet/irues l.t~e o",inions were aubwit lIe.lby j"ue Ro~n 

the Ro~n JUrist.s ~t. "Lue same "Lime ~.J. t.o ~i2 olve re~sons 

<:4n.i i.;I.r~uwen1Js in s u.;>~ort of ttieir o~inions. but. in In.,J,itt. 

Jiscusaion. It. wo.s for tnis recloson L.a: •. "L ""Lone l..iwe in 

Rowe sowe c:.I.rbit.rdory rUlea r.i..l.J.l.O be lc:dJ. ..Lown by lJue JAW 

might not be cLny Sin on the ,jQ"rt of t.f~e 11.ing_ In ·lnJ.id no 

arbitrdry rules liAe 1-ue Id.W of Cit.y,tions cou.......i. be n.eJ.esciea.ry. 

their innerent re ... s or.LS dn.l 1nt.rins io UJ·..:-li:i t.. i'uis 0",,11 be 

well nei6J:J. illust.r .... t.eJ.· by referehce 1.0 "(,Ile .J.eve..i..o ..... wer.l:l .• of 

t.he inje JenJent se ienC'3 of '\ilie lIII.IW:ws: sys'Lem WLli;'}h ~'i""s v.e 
~ .. 

basis of toe J.iseussions of all':'.ne COLllWen\JQ,'\iOr.:i "'11 ..... ·vue 

Ni ~n;iru11.d.r~s _ ·J.'rle sC ierl.c e of lIdlC£id.!f'S:. ..I.evelo~ej Qt. Go 

very edorly S1..:I.be of' t.1.le rlin..l.u civilis""-"'ion, COUlJ. very ~Jell 

the Jurists, verseJ. in Lne science of l""w, so in ""noient. 

Inii<;L d.lso t.he cow;.uenL.'-:.1.ors an.! Nib ... rh.I.LldA.;ri;;l,S m~re exclusively 

froill l.he Bru.wins. W!lO ,vere velseJ. in Lohe seri'.t'''' u.rd.l lore 

eowJrisine the Dhurilldsut.r~s ~n~ ~e ~~r~st""s'Lrd.s. As 
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civil or ~osi'i:.ive l~w foriIJeJ do very SUJu..!.l. ..Ior;".ior~ of 1...ue 

ent;ire ~wri"Gi l!.kJ,teri ..... .l in oenera.l so ..... 160 lC;.i.\lV WaS 1.10 be 

Jistinctly frow relioion .;o.n..l socioJ.0oY. ALl -Lll!e COUl.lllen1.,;,'-l.ors 

were not eqUdollY im:..eres"teJ in t{~e I.<reu.Li.L!enl. of J.I:J.W even 

The C oUJillent. ..... ries iaor.:..J. toue I~iba.n.lb, .... s serveJ. .... very 

useful .,Jur~ose in ..;reservino "-l.o..l civirlo-C30UY.lL.S o:f(.ne 

Jiffernt text.s GoB '''hey eXisted in lirJ.eir res ..... ecn,.ive l.iw~s. 

As ~ matl.er of f~ct, ~ny texts wo~.J. I~ve been ~bsolu"Gely 

lost t. us .bi:I.,j they noli been referre..l. 1.0 cr quoted by 'the 

dl""-r-rent Cctrllillentators. ·;,rbe Smrlti IJ.C:l.nJ.rlJ:~.8>·, S;;l,ys .K.;a.ne, 

It quotes mos"G .:/rofusely IlUJ.1JerOUS .;i!llri t.iA.:r..",s donJ. d.ffor.J.s 

Vd.l uecl.ble odS is t&.rLc e in ree c:mstruct.lrJQ s owe of' t r.e ';;wri ~io 

i:::IonJ. chec~in6 iiIl.33 iiAonJ. I!xtlX. eJ.iLions 'Laereoi'. Bor eXts.-Ul..,Jle, il, 

quo'tes ~bJ)u't six l1unJre.:i verses frou'J h.:t.Y:,li ... l,W, on Vyl:st.v ... ~r;,.. 
( <:!) 

ci.nJ. til about the s""we nUilJber f'row Brii'.lo.4s.,:' ..... t.i n • As t.LLe 

conli'Lions of t.ne -",ime of tae COU,LLent.",,1..0rs ra.tuer i..uioI.ll vue 

-t, ime of tne 1:.e3t- ~vrit.ers. In t.nis senae,IJ.ne C OWillelJ.1:.a,ries 

Itill be very x.'.!u:~l1X 1!€1,!:"i'uJ. iI~ t;..ivil:"':'" ...... n L ... ::;<.l, ,c~,-, ... r ..... ij:.o..t... vne 

act\.1&.l aaminist~ iOft of t !.le ~lLl,lu .-..c':"1 ,j, .'.rillt; l" il.e 'L iwe 

- ' -ators in. oenera.l o;a.nj Asu.naya. in .tIa.rt.icUl~r; "!le (As<.:.!.IlR.ya) 
~ 

shares wit.h other eQ.rly c 0mwent.:.lo tor3 af Id.W- b(!)o~s t.he 

peCuliarity of indul61n6 every now ~nj 'then in illust.r~ti.~ 

taken from 'the everyJ.""y life of hdls .,>erioJ. wHicn hel.!e.1 '10 

--...-..-.---------.------~,._/. ------
(2) history of Di.nrrn<,.s':str; J Vol. I, P. 344. 
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follows, II Cii.,Ja.1..YGi.W, (offs...,r1nb) t.r ...... 1. is I frow Y~now ""uere 

is exelD.,ttion frow fa...l...J..ino im,o ite .. !...!', (<lIo.<!d.t.i;IIn.o...) Ori.oU!'0UoLl 
( 6) 

whom one f .... lis no G (.:i...a. ti;!.. 1. i) in to 1ie .... J. II i,e.:'" in ::£ .. 8 ~d. s .... J S 

tn...t 1:.h6 ~·/orJ. ..... utr ... , rue"",ns 'm11;uun_ r or ..}ii.iLlren 01" bOLLl 
( 7) 

lone sexes .. ":L'houch Na.nlC;l. Pti.T1J.1l,A. reo oilJi.Uen-is "{,Lle Q..lO.;.J i.oion of .. 
d~'.l~nt.er3 "Co be'As meritorious .... .;i t.lb"L of sons. G.(J.e g,c1."""l 

dr .... c"t io e of "" J.o.! t i~ ...I.u. Ubnl.e 1'8 e 6d.S e d. '" 0 e x. is 1. d.J.1i i l.. is 
( 8) 

no longer recoonised by 1:.ne court.s of l ... w exee.,," in cer"L.::I.in 

c~ses of .irost..i 1.utes don..! .;iQ.nc irlo6ir1.S on t.lle brOUll..L of 

eustom ,i!J.i3h d.lso il!ust fu ..... fii ita necessary CQIJ...J.il;.ions of 

cerGcloin"Ly, ~n1.i~ui1.y, rKS re ..... son.c..bility et.c. 'for 110S va..liJ. 

rec06nition. ".lhe question ~ .... in wnetllel 8ucn ......... ro;..J1:.ice is 

Goo"" inst. tile ~ublic .lol icy is no l.. "~ui Le free f"rom ...leubt.. 

iii. SubS61uently born le!!>iviw..oLle SOll, loile Bena.res, ""'Ile bOUJo .... y 
• 

.. n..i T.he !kk..lr .... s dULnOril..es bQose "loLieir conc.i.usior..s OIl l.!~ 

Va.s'ist..na. whd.ch runs -c-nus :" 
•• - ~\ 

~r .... I.oicr\LJ.1·loe Q,ur ... l" ... ~u"c.rQ, . ..... ..... 

'"fbe .Elen..:,,,,,l o;iI.utnorl ty. nO~tever fO..L.Lovi ino "'ue 

J)..J.t"Ld.Ka~c","n..irhi.~ re..i.ies on "LL:,;.e te~-C- of h. .... D,Y:y""'rli;l, vHli.:}u 
V 

st.anJs t.!1US Z 

II Ut~c>.rme tturu.se ..,;ut.re t..rIl.iyalL!S'~~ 
~ 

!br""n smri t<:ioll" . . 

lebatio.ble term ..,in.i ... rW1S ~S fo..L.Lo~s. !tAlU.Jllll.1(.:I:.xIUC:s..x~;t .. . 
IIA!l.d.nt .... r ... n Sdl..,..i;~-fQ .YQ~fQ.S.t'" t.o.tiJ'iIio .J.1.iaDAW 

bh.:.vet" • 

'l'he cb.:a.rc...cter of i.one Nibc ... r .. ..ir.i<>los on "une ot.uer L.w.llwl 

____________ --__________ • ___ ~F ____ --____________ " __________ • _____________ ___ 

(6) IbiJ.. VII, 4, t.rQ.nsl~t.el b,¥ ,j.uul.lerl. .... nJ.. 

{7} lbi>.i VII, 7. 
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1 pl1 .. t.he x review .~ &11 the relav.at text •• a' tbe 

explaaatt 

•• Uli attempt te harm •• lae the ~iverae viewa aad i.d1e~tei 

the ••• t I.gioal aad accegtable eae. Thus 1a a se ... tbe 

•• lDIDeatar1e. are e.mp&rative~y .ubjeot1ve. u wberea. tbe 

N1b&aiba. are relatively .bJeet1ve. But thea. ab&ra.terl.tl0. 

are .et riglily -r.lleweti 1. ea •• e:r ,be '1ffere." 

•• mme.tar1 •• a.a the N1ba.d.laa t,ba,1; we ce •• aere.a 1. 'De 
(9) 

b1a"e!7 .f "be Biac1u Law. 

4a 1t .a alreaq bee. ebaerTeci 1;1:1e 

rUie. e-r iaterpreta'le.. ~l&yei .. Tery im~erta.t r.~e regari
r 

1~ be whele be" et t.. Salri' 1 l1t era t lire 1. &e .. ral aai 
! 

text. e. Y.JaTab&ra 1. ~rt1aUl.r. ,. a _'tier et' ~&., 1t 1. 

b,. _au et' thl. 1utrUllea' e:r 1atergretatl •• tba'i tbe H;1.iu 

Law .eUJ.i _use te re-.l. ela.t1. tbreugJa e'" •• t)a'S l' 

.1p1; ea.ll..J rake it.elt' .'Juatabl. t. tae ._asa;.i, .1ret ta

ue. tre. t1 •• 'Se 1;1_. The r\ll.e. et 1.'.r.,retatie. 1a 

Bi ... " Law were t •• great extea" ge.Ullar 1a •• awar1 ••• 

witb tke law. .t' .... tru.ti •• er laterpretat1 •• 1a .taer 

.7.t .... Ia tlla :t'1nt .,1." •. tliere wa. a i1:t:r.r .... la1Jle 

ralatl •• alla1:t'1 .... e betwe.a the text. .t tae a.ztit 

S'rut1 a.a S~ltl' • S'a.t.riya1aae s.r1teriya1ihe 
.. II-

... f , .... L 

atllal.abhe". prau19,.ate, S'r\ltl Sllr1t1 1I1reiJ:le 'baa Sf rut1reY. , - -lari,..al-. It _au tbat 1. eaaa .-r & •• atl1et .. twe •• _ .. 

t •• text •• :t' the S·rwt1. er bet •••• t •• text • • t' tae f r1t1a, 
.l 

e~heUli a ••• e iiff.nat ••• e. wlaere the,. are re8ile.tlYel.J 

te appl,.; lIat _._ t!:Jere 1. & e • .n.1.t .at •• ea • t.xt .of t· 

S'rut1 ••• a text .t t. Sllr1tl. tile S'rut1 alall ~reY&11. 

I •••••• • t t.e er •• re •• .tl1.t1a& Sarltl text. 1 • .,art1eat.r 

the t.xt tb&t 1. aU9ilertei .,. rea •••••• WI&a ••• 11 ~raya11-" 
? _ r"'~ _ _ 

·Sar1t1'.~j1r.&he 1l7&7&aitu t. bal.&'Y •• ,,),a'Yaharat •• •• I. ta.e 
~' . 

••••• i p1a •• there Hac a. &"1xtwre .t l.a. a •• reli,,1 •• 

1a t_ Sar1tl l1teratve there ... _rG7 ~ l,U'aJ.111tl.. 

IUiie ter ila.r1a1aat1a& Detwe ••• bat .... tr1.t17 1.&&1 ••• 
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ill .atare. I. the third ",1 ••• the re.p.ulJtl11ty ef t .. 

1.ter9ret.ra at Hiada la. wa •• ~l t .... re ~c.-~..(.~I 1. 

yiew .t the i •• t tbat 1.t.r,Pretatle. a~ •• e wa. t. -.k.e t .. 

Hi.du Law a.tual17 app11 •• 1Il •• ad 9r.tlta"'1, •• rkallle ...... 

aader .lI&qed •• Tlr ... ata .xt.adiq .Ter aeyeral .eatl1rl.a. 

Be... it i •••••• der that the r~e. et 1ater9retati.a 

H.ame qu1te .1 ..... lWote •• d .... gl.u..ua eye. at • ye17 

ear17 .tale .t taa Hi.du .1yUlaat1 •••• d .w.tve. &1.1 t .. 

•• .-eatatera .ad .1 ..... dbakara 1.varla"'~ &d.~ted thea • 

...... • t i.terpretatle. ~.r tlae1r ... 9ur9" ••••• gah 

•• that the.e 1aterpretat1e ... r OJ .... -.sa'_ .... tiM • 

... au •• re ditta.tiLt .ad a_true tba. tJle .r1,,1.1 text • 

•• _ated up ••• 

~. I. Ai. .. .... ... -Pun •• 1...... Ja1ala1 _a 11ye& el. ••• rat. rUles .t • 
1.terpntatl .... Tbeae rUl •• • t laterl)retatl ... &pi bay. 

M •••• ..,.ted up ••••• t a.eesetUlly Ity Sayaraawiai. 

llidbayii:.i17!11a .ad BJattag&da. OrlI1u.117 Jala1.1'· a rille. ~ r7- •• 

... t t.r the laterpretatl •• et the S'rut1 text •• ~1'; - t 

1 ••• urae .t t1.e the7 were utl11aed ter 1.tergr.tl~ t .. 

Sarlt1 text. a. well. Serae .t t1le .eat leural. rUlea .t 

1.terpretatl •• re&&rd1a& tne •• .t11.ta et tw. text. et t •• 

strut!, er t •• text. e~ the Sar1tl .r t .. text. et Struti 

•• d Sar1tl have Juat .... e. za& reter.ed t. a .... ye. 

IaJua.tle .. haYe ... ee •• lassif1ed "'7 Ja1a1a1 a. eitbar 

p •• 1t1ye er .. &at1Te. The p •• 1tlTe laJu.atl ... baTe asata 

Hea t1lrtber ..... d1Ylded a. Bld1l1, li 17&" , Paria&JLk.lI¥a aad 

~ . 
(8) ObaudAar7 Paw.. Si-aa V K.er Udayal SiAia, 12 M.l.A. 

537. 

(9) • ••••••••• By •• whe. 1. the earlier 9&rt .t tat. 

peried, writers gr.~e.s.d t ••• m9.se .all •• .me.tar1e • 

•• 9&rt1.UJ.ar •• rka. the7 adegted the stJ'l.e: .t 

dl ••• t. t17tll& t. 1.tr.d._ .rder .ut .t a .... ti • 

•• a .t Sllr1t1 di.t&. aad exglala1q away • .lpa.reat 

••• tradi.t1 ......... Ia fa.t there 1 ••• ~ baad 
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'.';Y&da -.rea. tile .. pt1Y. IaJ'- tI •• _ ... __ 

.... d.lylded a. Prat1aedba er Blaed1l& &ad ParJ'udiaa. - . . 
Bldal iap1i •• a t.xt wAia ••• Je1 ..... t. d. a .art.i. ae~ 

-rer the dalq .~ wAi ••• e .erdlJ' rea.e. ea ....... Iust.d. 

-Taus ta. text t.t i.Je1 .... t. per~.l"Il Saradil 1 ••• 

last ••••• -r .1dhl. Bidh1a .. , ~ .t ~.ur d1~f.r •• t kiada 

8_11 &a. (a) utt~tli .1dbl .hi •••• J.1as & .... dut.Y ••• & • 

• ae. a Bra .. 1. Is requir.d t. gerf.ra ... rifi.ea; (.) 

Vl.1,..sa.ldAi wAi •• dealare. t .. .a •• • t t .... re ••• iea t • 

• ~ •• a parti.alar zi*az r1t .. 1 1. a.g11aa.l.; (.)&dAl~r • 

• 1dh1 .&1.11. .xpla1aa t .. e .... lty at & ... t. d. & •• rtal • 

•• t aad (d) Pra,..p. .1dlU w&1 •• d •• lar.s t .. ~r .. edare .f 

•• er ••• ..,. 

Rly&aa lap11es • rula wAi.b dlraeta t.. d.l ... f • 

part1aalar •• t •••• rd1aa t. .... prasari •• d rUle. aad 

••• d1tl." raprdlq ti •• ,pl ••• aad .... ar. tile aet 1tael1' 

•• 1ac a ... as 1 •• r •• pted ., .atura1 des1re, ., •••• 

- --Bkratrld .. l'ly. d&1. the .r.taar ••• Uld taAa tead &1 ..... 7 

tbe siater. Here tbe\ll.lI. tile •• t at .atlq 1 .... tural 

1.gll1a. still d.lq s •••• »&zD ~artl.al&r 1' •• &1 •• 1. 

su".sed t. pradu.e s ••• 1 ... 1s1.1. aerlt. 

Pa rlsaMhya _au •• 1.g1Ied .n.b.1_1t1 ••• ea •• ~ .. 

f1 •••• ~ ~lTa •• 1 .. 1 .... 1 ... laws .ay •••• t •• •• t .. 

1.,plle.tia. 11.1111 tbat tlae fle •• • t .tllar a.i_l •• uUld 

.at lie eat ••• 

, ...... ada .aas the reeltatl •• at au ... t'aet 

pr •• ld.d it bas •• t tbe ."ra.terlstles .f Bld&1, Hly ... 

er Parls&Ubyi. b AauV&d,.& "7 .. e1taar .aeessary ar 

• 

bard .ad tast l1 •• et dar.reat1 •• Ntwe .. a t!b 

.ad & Hi •• d.-. Hi.t.r,. .t DJII&ru..' astra, Ve~. I, 

P. 247. 

(29) Se. the relat1a. _t .... ipasta." l)ba~.Wtr& &ad 

Jai.ial-. P.arY&al.atta&j xa.e, Diatery at DlIar-.a,astra 
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uaeeellsarJ'. t- t.rMr al ••• _e111& reaarded aa a tru 

'auvada. The text • fter t.lle deMt.ll .f tbe father aad ta • 

•• tber. let the _r.t"rs d1vide the eateraal wealt. fer 

duri-c their 11teti .. t--7 are pewerIe.s·. 18 a. 1l1ustrat1e • 

• -t a. AJUlVada. It .all •• t ~. reprded &8 a ~1dJa1, f.r 1t 

1a de.e eut .t .atural 1.~Uls.; 1t .aRD.t .lse ae reaarded 

as & Ifl,a_ &s •• sa 1s l .. urred 1 •• et diYld1a& tDe 

Patrl •• lIY; •• , ea. 1t .e treated a. & Par1s.u.bya •• 1t 

d.es •• t i.di.at •• ., 1.~11.d prelia1tl ••• Be ... lily t.lle 

pre.eas et ell.1 .. tle. It tellews tAat it .uat 1II. a ... e8&r7 

'am" er tl1e re.ltatle • • t a. adaltted f' •• t 8,b.ewl.q tbat 

seu lIe .... e e .. era eall after tu.1r fataer' 8 data a.d .et 

.. efere • 

•• &&tlY. pre.e~ts ~y _. eltaer Pratlsedba er 51.ed8a • • 
.a4 Paryudi •• , tbe ter..r _.1 .. & .rehlaltl •• gre~r a& 1t 

1s .a 1aJ--tl •• pre1l11111t1q tbe ..lei ... ef a ••• t a:iIx& .&1 •• 

• 1,.t .tberw1s. 1M d ••• tre. u.tural 1 .. 1i-.t1 •• ea. -, ... 

••• Uld .et taJr.e f1sh •• SUllQa7·; .ad the latter MiIo.a!q • 

a. ex.apt1_.l .lauee 1. a ~1dl11. e". -tbe aarada sbe1.1ld •• t 

~e pert.raed at &1ll1t-. Tlle pree.pt tb&t -t. father sheu.ld 

•• t sell tile ... estral. preperty wlth • .rt t ... eas •• t. tt't .. 

.... wa_ _derst •• d '-7 JlrAUtaya __ .a •• eaEa91e .f 

Pratisedba as the a.t .f se111ac a1&bt 8~r1al tr •• t .. 
• 

tatber' a _tural i_ii_ti ••• SUD. a sal. 1s yalld t .... 

alaf'Ul •• t_ Iread ef -:r •• t ... nlt.t·. , Pa17')dia .. i ••• 

ex •• pt1 •• restr1.t1 .. tbe s •• ~e .f tbe ~ida1. Ba .. e all 

a.ta My •• d the restr1eted ••• ~ ar. 1ayalld t11.I1&.11. •• t 
~ 

siaf'Ul. 

Ia ....... t1 •• w1ta t .. 

1.terpretat1 ••• f the text .t V&81t~b& greh1_1 t ia& t .. 

• dek»t1 ••• f aa .~~ .aly s ••• Mr. V.N. J(aa~1k 8&¥_ tllat. 

a ••• rd1a& t ... Caane •• f Jala1al. a text t.ll.wed 1ty a 

rea.e. 1s •• t & 1I1d1l1 lIut aa Artbayada. Bldi 1Ir ..... SU1k 
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_. 1araad Jaal.1s· 8 text - Batua_llid.a~·. Tile • err .. t 

read1 .. 1s • Betuvat- aa4 •• t BetWl&t-. W.t uIIh*-t 

Jall11.1 _au 18 t.t whe. a text 18 :t.ll •• ed -'7 8 tA1q 

whiek 1s sp.ke • • t 1. t. __ er .t areas •• , t ... ggar •• t 

reaa •• 18 •• t te " reprded as the •• tUILl reaa ..... a 

are Artbavada .r re •• .-e.d.atery .laus •• 'fa feree ef the 

I&J ... t1 •• Is -.,. •• lIP .. 1.~nd tbare-Ity 1Iu.t .. s.rt .t 

addltl • .a1 e.phas1s 18 &1 •••• As a .atter et ta.t tbe 1Ildb1 

ae"er Ilea •• s aa ArtbaVada "ut the &,jllinat re&s •• Ite ..... 
t/I-

se. T .. at.~111ustr&t1 •• ef & rule Dav1-a a .e&s •• .ay ... 

take. tr •• the Vedla t.xt---ae sbeUld ~rt.r. t .. saarifl •• 

wltk tbe .1.~ ••• 1-a lIaaket 1Ie.ause r1.. 18 gredu..d lIy 

USill& that artl.1.-.·.-,se urge ... Juet1 t .... hl aanaa Krlya:t.-. . , 

It II1lllt lie &quad tbat if reaa •• lie 5iye. et£eet te aaer1fi •• 

m&ht 11. perf'eI"Md .quaIl,. wltJa aay .t .. r lutruae.t~ e~ 

,regarl .. teed SUGll as ••• ,k,iq 8~ •• t •• Te thi. Jal 1A1 

re.,lles tbi.t the all •• e elause Is •• t a rea... lIut Is li ... 

takea as a .. -ax ..... dati •• ef the art1eIe wit. tu 

e1lJe.t et effer1 .... addltl • .al iadale ... t fer t.llew1a& 

the express pre •• pt. Tbe a.t resUlt 1s tbat •• Iause 1 ... 

lI1~ .~.h leeks like a reas •• ~8 .e slaalfl.a ... waatse

enr. Ilr. ....Ulk's err •••• us ••• te.ti •• theu&a ae •• ~t.d 

"7 the Allaba_d Hi,. e.urt 1. Belli Perebaa Bardal Bll1l 

(14 All. 13 F.B.) was tla&lly raJ •• t.d 1a •• geal 11.1 tb. 

Pri.y 0.0011 where the1r LerclahiilS •• aerYed. 

-Jala1al lays de .. the rUle tb&t all texts .u ...... rt.d 

'17 reas •• are t. 1Ie take. as re .... adat1 •• eal.y. 'lat. 11" 

•• WId, •• Uld ...... lus1 •• as t. Va,s1stba'. text. But It, •• 
18 rather startl.1" aad a .ery latl_te aeqta1Ata ... wita 

tbl Sllr1tls •• Uld lie requ1red a.!'.re adllltt1q its trLl'ta. 

It bas .et lIee. IIreu&ht ferward 1. allY .a.se grier t. th1a 

ease 1'r •• Allaba.ad. It -'Y. hewever, fairly .. ara,ued tbat 

e •• whe, ha.,111& the .,.wer te Ilve a. aliselute •• lDlII&ad. ltut 

rest1q •• rease. 1s address1q 81aselt rat .. r t. the •• ra! 
(30) 

se •• et his .bearers t.b&. t. duty et 1agl181t ... dle .. e-
• 

(30) Badba Ueb&.V lkrQa1 Billl, 21 All. 4.60 p.e. 
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(31) 
The .M.rvatleu ef May.. al •• are •• 17 1UtruotiY. i. 

this ...... tl .... -It i8 d1tf1.w.t t •••• bew a. a,a--re.t 

erder wbleh it 18 iapees1'1. t. dlse~y, ea ••• de~rl.ed 

.f lts ebata.t.r. aeoause it 1s f.ll.wed ~~ & reas •• , 

waieh 1t 1s 1.pessl.1. te dlsput •••••••••• A.J8r.n~ly tae 

reas •• was late.ded t. strea&tbea the lnJuaet1 •• , wmre t_ 
s&se was stati .. a rule wbieb bas .et •••• la1d • dew. 

.Y h1s pred.oessers· • 

.. ' 
streaath •• laa a p.sltl •• su#perted .y ether Ir.uads. 

Atides'. alene was neeer re~rded &S auffleleat fer a 
(32) 

ee.tenti ••• Deu~. aDal.iY ala. was .et ~.rm18s1.1e. 

5. Dlaerlalaatie •• et •• en leial aad re11aleua ~reG~~ts e~ th. 
~- _.' 

There was uadeu.tedly an admixture net eDly .f 

rell&leus and lelal matters In the Dbarm&s'astr&8 and 

eemmentar1es, but ~lse et aacerdetal. d.mestlc _nd etllic~l 

d1scu8s1ens ~D&led up te,ether. This state .f tbiB&S 

was •• ti •• d fr •• time t. tl.e ., the Judieial tri.unals ef 

tb!l British Jeriecl v",hl.b •• Uld diseuss the relevant ~eint6 

in all. un_leed and unpreJudie.d iaablen. ThUS i. l3al.waat 
(33) 

Slqb" R&».1 Klsk.r1. their lerdahlps .uerTed. -Al.l tllese 

.ld text be.k:s ",nd ceMaeataries are &,Jt t. ml~k.i-eli~1eus 

and •• ral •• ns1derati ..... t •• 1na g.a1t1 •• laws wita 

rUl •• i.tend.d fer pesiti.e l&WS. Ia tbe pnfa •• et' bia 
... 

valuable w.rk en Hindu .u&W Sir W.llaeJl&&htea sa,ys , -It 
1 

..... 
by n •• eaDS fell.ws taat 'eaause a. aat has .eea wreb1~1t.d 

it aheUld. tldrefere. It. oens1dered as Ulepl. The 
_________ .. _-........ -....... -._._ ~_. _____________ r· ___ ... _~ __ -. -~- ....................... -

(31) Hi.dU Law aad ~aie. ~tk Bd1tle., P. a6. 
, 

(32) Qaapdhar \) B1ra Lal 20 o. W... 4ga at i>a"e 5()1. 

(33) 26 Ind. APP. 54(P.C.} 
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dieti .. ti •• lMtw ••• the .,luUlUil Juris .ad t .. v1M~u 

l3'> pad.ris i8 •• t always dlsoer.l~l.-. '&&1. 1. a •• taer ease 
~ 

the Privy a.una II aJIU~t:tu:aZ'mi~ •• bserved. -B. 
~ 

.yst •• • 1 1 •• .-te8 the pr.v~ •• f le,al .~ll&&tlen 

C.·extenslve wlta ttat .f re~l&leus .r •• ral .bll~tl.n. 

A man may in his c.nduct .r 18 his d18i1esltl.n .of his 

pr.perty disrecard the »lala.at dlotates .f the dut7----

And yet ~. may ~. wltb1. ata leial rl1hts. fhe Hindu 

sales d.ubtl.ess saw this dlstlnct1.n as cl.e~rly _s we 

de and the precepts they ll€.ve e;iven for tz1e Guidt-.l.nce .:r 
life must .... nstrued with re£erence t. it. If a tranaa

ett •• 18 d.elared t. ~e nUll and .,.id 1. law. whether •• 

relicl.us Ir.und .r ••• taer it 1s 8.; and if its mUllity 

18 & necessary implioatien frem a oendemnati.n .f It tae 
law .ust ~. s. deelared. But tbe Mr. fact that a traDSa

otl •• 1s e.ndeamed 1 ••• eks like the Smr1tla dees net 

necessarily preve it t. be veia. It Tbises tr~ ~uesti.n 

what kind .f cendecnnatien is meant II 
.... 

(35) Aw 
In a Ter" Illuminating article ~&ere Er.fess.r 

Derrett dis.usaes .ertain yalua~l.e er1t.rl& fer dlst1a&U1." 

1A1 rell11.us and .eral oe~ni .-r the DbBrrws,astre.s. 

Be _egins bis dis •• ura. ~7 erltls1ac the erth.dex vi 

tbat law and rell,I •• _elDi ~".PKt& IDSe~rately cenneoted 

in the Hindu S'istras Hither tlle klq •• r &A •• dera 

lealS1ature has allY ••• pet .... te ol:all&e .r a_ad t. 
I, 

Hladu ww and .enoludes by saying tba-t 1nterj,1retatl •• , 

restrl.tl.n te circumstances rarely .. ourlliji er flat 

a),repti.J1. all these _theda bay. ~ee. used tre. t1. 

1 ..... rl.1 t. a.e.m.date the written texts t. t~ ~~ctic&l 

Deeds .f the tImes. In addlt1.n. the ~elltl.al aut •• rlty 

_s 1. f'aet 8Upplellell.ted &ltd •• l1tradl.ted the Dbar-.s'&stra 
___ • ____________ ... ___ ... ' _~_~~.~. ____ --......-..,-~ .. UIiI' ... - _____________ _ 

(34) 

(35) 

26. Ind. APP. 113(P.C.} 

A •• ntrl_utle. te the pr.eeedlaas 1. gre9&ratI •• Z8 

~ 
fer _:tIlt.C.~.r.JlO. (1904) .f the laternatlenal 

Academy .of Cem,J&rative J..aw 1n Sect1 •• I.D.a (.i:.a-w. 
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where it seemed ae •• saary 1. the guRll. l.terest. • • • • • 

Ia tUS8 c1roaastanees the ory ef -re~1,1 •• 1. daqer-
... "'I 

as an .bstaole t. tbe referm .r re-latergretat1.n .t 

Hindu Law is entirel¥ ~ •• Tel and .enstltutes a c •• plete 

tan.vatl •• •• 

Tle sa •• learned Pr.fesser eau.erate8 •• rt.1. 

iutanees where the inJunot iens were UlleDf'.rcea~le .,. 

their very nature. The first ef these kinds were the 

pre •• pts 11k. -Be au~dued, 11Te, and ~e .ere1fUl·. Ia 
~ ~ 

these Preoepta tbere is ne fixed ~eri.d witlin whioh tae 

ce.mand 1s t. be fUlfilled a.nd partloUlarly the perf.rmaMe 

ef the 9re.ept i8 i.tended fer 1Dereasla& tbe .~lr1tU&1 . 
I _tt: _*it ef the ind1tl1ual cencerned wh. ~l&bt sarell" 

eb.ese t. be left t. ~ttend te his ... uas •• n and uaseea81e 
• v;......-

taterest. It 18 uad.~t.dly~·tbat ualess t .. iajua.t1 •• 
... 

i8 .t a nature wh1eh dees ne~ immedi~telY ceneide w1tb 

II&tural i .. linati.n it laoks bind1q (lepl and ra11aleus) 

:teroe. On tbe etblr blLad It 1s adai tted ~.Y all wrltera 

tbat the .,.a.ahAn( ~US1ness) ..]&rt ef tile Dharos'istra 

lar&ely oedlfles praotice and 1s •• t .. eat.rt.a~l ... 
1/ 

.erely 'eoause it .eI .. Ides w1th wbat e.ery ~edy dee •• 

,. 

Acal. t_ rUle. ellJe1nlnf1l1SS te d. selle dutl' o.Ul.d. 

Ilet 1Je eqUally enf'.roe&ble as tbe ••• Ul.d .et ~e any t,r1&1 

.-r the ... Klqs ter their ••• -elNJerY&B8e et tae rules.-. 

addressed te the k,1llJls" cbiJny u,klen theIr aseUMd ea&erness 
~ " 

t. ac quire a.nd reluotaae t. lese sg1r1tual .arit. ~.ta 

ae.ret .t'tenees aDd the .:rfeMeS that 811ht bay. elll7 ~ 

t p.s81~ly' er t prebably' oemmltted als. ceUld net ~. 

l-cally punished • 

.. - ,. - .. -
, 

(Jeurn&l Seot1en) P. 52 etseq. 
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There were a&&iJl oerta1. iaJUDltl.ns that •• Ul.d ~e 
(36) 

.ntereea_le enl7 _y tbe Ca8tetri~U8&1 wlth1a oertai. 

8peelfled l.oallt1es at cert~in s~cif1ed ~erled. aa. 
e~ the •• st imvertant .bservatlens et Pretess.r Derrett 

1s that- ~eth theery .ad praot1e. de9&rted fre. the 
, 

erthed.z '1'1 •• and lawyers 0 enstantl,y reviewed the in the 

l1aht e~ praotlo&l needsl The expedlellts ttat ... ure 
~ 

utilised ~er eireuveDllaa t-. writt •• texts .ere iater-

pretatlen ·Whioh aI.ene aeuld de marvels" ~ and reeeurse te 
, (3'1) (zs) _ '3~) 

tbaS tbeerles e£ MEali va ryya " ·L4k& ... idvlata- -A9&ddb&~· •• 
...." "'" .... "'" ... ..,. 

and se en ••• a1a witheut aecessary amendment tbe lists er 

~ •• 1&ht, &ae&sures and ceins taund ill t .. Sllritfs .aUld 

Ite rea117 ...... rrassl .. In tbe sullsequeat a,ea. It i8 fer 

tills n&sen tbat with" very praotical. Ins1iht, 1'f1-1bines'

Tara 8U&gested the adJust.at er the scale er t"-Sari"1-

, ~ ~ 

says Prefesser Derrett. ·e.ee ~reyad aad techBiBally •• t 

• aDaeoaptaltl ... eyer-ride~ tees text et tae Daar.as'&stra 

n. -.tter hew inc ens1stent wi t.b. the pell.y et tD.e l&""Gter. 

But the II e»t.edex· aere enter & • ...... &t' te tk!e. a8 t. tJle 

Jii_llISa~a et tile ~ lat. 01&881.a1. parled n. rUle o.ntrary 

t. the tener .f the Dha~8'a8tr& eeUld be valid e1ther 

In .e •• 1e... .r i. Law. I:t the M1.a1l8&&.a Xu.arl1a .ere .. 
asked wbether the Seutbarn custem ef' lI*rryilli .• ne' oS 

sister's daUCbtenz sb..Uld Ie telented sl ... whele Baste. 

luludias Y1rtueus Mil lear •• d 1. tile Veda praorla.d it 

lie •• ald at .DCa answer tat • oustem se nairantly 
--____ ~r~-.p--_________________________ -. _____ ~ __ ~ __________ r __ __ 

(36) -. wide dlsoeetl •• was alve •• t. it and 1. pre-Brit Is. 
, 
t1 .. 8 1ta Jur1adIeti.n was as Wide, as 1m~ertant and 

as effective &s that e:r the civil IiIond crimi!l&l ceur~. 

ViJ_nea'Tara. (1U.taks&r& •• YaJiiaT&lkya Ill. 3(0) 
• 

*12) takes 2&in t. illustrate the ~ewer8 and duties at 

as well as tt~ oenst1tutlen er oaste-trillUDala. Ca. 

1l1ustratt.n .ay ~e et a. InJu.ctle. unquest1ena'11 

_ladtq In censoienoe whicl1 m1"llt have been eni'erced 1 • 

•• rtala i .. allties at aert~in ~eri.ds lIut which W&8 
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-••• tral'7 te tile Sf astra .eUl.d •• t - ",Nett.ed ~y t.ae 

, 

that the cnst.m was bad- • 
..., 

He has .. l~ t •• reqhly d1seuss.4 and cepleusly Ul

ustrated tranaactlens vielat1ne an ~ 1.junetle. _1nd1Bi 

in oenscience but valid 1. law; .~11~t1en ~ind1Di in law 

but net _ind1-c in a.nsel .... and eblllat1.ns .1ndla& i. 

l.w ~ut •••• s.d te .~lliatl.D8 ~lndln& 1. o.nso1e.oe. 

Th.ugh the disoeurse referred te •• e.e 1s .er,v 

learned. very well.araued and .ery aptly aDd a.ply 

illustrated, st11l there are certai. 9.1.t8 whleh oann.t 

_. wh.lly anneptable. Thus at .ne ~lace in diaousslD5 1',88 

1ao.mpetenae .~ the 6rm1ellt Hindu K11l& 1',e 1.,1elat •• 

Prefess.r Derrett say., -The same e.jeetlea .eUld apply t. 
, 

Ao1',8 et a .edern Parliament which institutien the auth.r 

weUld presumably subjeot te reatr10tlens net UCll&. t"8. 

1a •• &ue in certai. pred.~D&ntly Isla~e .euntrl.s at tbe 

present t1 .. •• Whatever miiht be the c&~citiee er the 
~ 

1aeapacsltles et tbe ano lent Hindu X1q, ilis .,.81t,le • 

• eUl.d JleTer lie reprded a8 aD&l.eseus t. t.. .edern 

Par11a.ent er Lel1s1ature wh10k 18 purely demec~tic and 

re1,1'resentati'" et the ~.epl •• Ala1n t.be se II~ •• &lled 

ellJeotiens te the Par11a .. ntary o.lIpetaDlY .ere 1"&la.1i 

.nly ~7 **- a .artlOUlar aeotlen et tbe erthedex ~e~Ulatien 

and they never. reflected the e~ini.n .f tbe entire 

}'!.,kJUla t len. 

_____ •• _-_____ • rt""_ ........... _.-. • 

oertalaly .et unl.ersally ent.reed, yaJiAT&lkya(Ist. 

159) deola.res that ene sheUld net bathe 1A water 

_.ienaing te an.tber with.ut first ~k1~ .ut fi •• 

_118 ef .ud. The •• Ject .t tlaia .IITleusly 1s tL.-t 

whe. _thlq 1.Jl a tank .tber than steneliIlAed tank. 

ene sheUld ~ te .eater _laMe the 5e11 :Cali11! . 

lnt. it dur1D& ... ·8 dCsoellt iAt. 1t •• 1', te a ... ak et 

kX en.- 8 en lIeely. Where 4?erm1." 

ssi.n t. bathe bas ~eeJl &1ve. lIy t.be .wner. the need 
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'5&1» at auetber plaoe, be say. • All tbe InJUDGtl ••• 

oent&iaed i. the-s.ritia· are • prl_t&O~~ CindiIli sima 
""10 -'iIj....... ... 

it was universally ~elley.d that the Mathers net enl¥ 

su..ari •• d the Veda. ~ut re~redueed 1. ~raetloal fer 

parts .t the Veda lest s1noe tbe earliest tiMS. Ttw 

.~~ supp.s1tten .t a lest V.die &utherit7 &s tbe 8&sls 

fer a. Smritl rUle i8 •• t s. a~sard as it s •• ms •• noe .ne 

bas .eoepted the fact tbat at se. gerled in the l11stery 

e~ anoient India a brea.k in cent111uity et tradlt1en .coured. 

Tbis Itreak bad the effect et abaklq tl:te pu1ll.1e e.A:tideJlCe 

i. its ewn g ... r te innevate and make er1~ina~ research 

inte jurisprudeaoe. a •• na .tbar sOiences, and tnl. laok 

et oentldenae Is evidenced ~7 tbe aeoepted the.ry tbat all 

tne.led&e. 9&st. ,resellt and tuture 1s er was te be f'eund 

in the Veda. i'bis fir. acher&ae gerba.ps saved Indian oUlture 

tre. extiDOtien Ilut bas tended te stifle erli1nallt,-. 

----------------------------------------------.--~---~~~,~-----

(37) 

fer this oensoientieus aot dls&~~ears. The rUle is 

net iDeapallle ef lIe1q enferoed ~ut praotioe i. suslL 

oentexta .ust bave varied tre. tl.a tt t1 .. •• 
,.... .. 

~ Appeintment er Niyeba was te ~e velded in tbe 

Ea.li Ase. 

(38} Giv1Di unequal ahares te sena fer senlerlty er 

saorifioe et •• w. t. Mitra and .a Varun& and a1811ar 
• 

preoepts came te be intefn.biz. te tbe ,l)Uli. and henoe 

these 2ractice bad t. lie dlsearded. 

(~i) ipaddha~ iadioatea oertain exoeptiemal 0110\ stan.ea 

ef natural er nat1ena1 calamities when the • rUles 

•• ttld lie relaxed. 
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In tlle f1rst place, tare 1s bardl." au,y re11abl.e 

e ... idenee te 1ndicate that there 88 a -"reak- 1. the 
... .. 

traditl.n ef" t.be centents .f the anCient scr1,t;1tural 

literature .f the Hindus 89,.1&117 at aa earl.y gerled~ 

.hen the the.ry et the -lest Veda- .... enU881ated. III till 

aeeend plaoe, ne such the.ry was necessary f're. the 

striotly histerical p.int ef v1 ••• Ne ced, ef law p&rt1oUl

ar17 at the earlieat ata&es .f' tte humaa a.a1et, ana 
clv111sat1en oeUld har~ be exhaustive er sel£~suff1e1ent. 

In the tbird place. it was i'ri_rll,y te ell~b&s18e and 

UDder11ne the exe.llenee ef the 8erl~tural inJunct1 ... 

.. waioll .ere t. &u1de the destl1l1es ef' tLe .aJee.f1e in 

their re11&leus and seoUlar s~heres. In the feurta ~laee, 

It i8 a18. net tully eerreot t. sa, tbat tbe erl11D&11ty . ~ . 

et the Hindu le&&1 pb11.se9~r8~aetU&11Y stitned te _~ 

appreola'le deare •• The different Db&rmasutras and tbl 

Dbar..s'astraa ae.tl.ned te ... a •• peae' lt7 t.lle autbers 

eztend1Q1 ey.r several centuries. The oentrubutien .f t" 

auther et ArtbaS';stra(Kaut11J'a) and the d1fferent • 
ce_ntaters and Rl1t&.dm.k&ras ~8 &ls ... , ne MaDS 

a.&1111 .. 1 •• Lastly the transitien ~rem the Strut1 t. tbe 

Smr1t1 dees net imJly ~ 'reak 1n tbe trad1t1 •• ; It ... 

ltat a necessary,natural and 1.&10al staie in tbe ••• lutl •• 

• t the soriptural l1terature .f the Hindus wn1eh _8 

censpicu.us ~er its vari~us c~raoter1st10 feature •• 
~ 

The aua ... r et a .... ntat.rs &I1d IU .... lld-.&ira. e. t,be 
( 1O) 

Sarlt1. 1s 18&1 ••• Xane enWleNtes mere tban 4500 werM.s aad 

.. re tban 2000 autbers.r the diUerent k1nds et Dml'8&s' 

&8traa.weru. Tuse n .... ers .f aeurse 1nolude tbe er1il&&1 
___________________ --4--__ -.....-. ____________ • ______ _ 

(10) I.ld, Appendix A and '.,endix B. Pf. 503-"0. Of. 

Catale&ue .1' sanskrit MSS 1& the Bedle1aB L1_rary at 

O%f'erd ~7 Dr. Auf'rec.at {1864}. Tile oatalegue et 
, 

pr1.ted .erks 1n the Br1tish KusQAm Llbrar, ~reUlbt 

up t. 1~28. 
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DharasUtras 
_ _ (1» 

and tbe Dba~s·astra8. The 111tauara,.. 

ala. refers t. m.re than 90 Sar1t1 writers by name and siX 

writers .~ •• lUDentarles and 1i1N.ndbas. Tw. ,jj)ecUl.lar Da._ 
ef these Sarltl writers are Cbai&la and V~iihr&. A5a1n 

the same naM bas 'It ••• used .1ta seme e!)1t.beli8 prestla'ltl)' 

te ind1oat. d1fferent aut hers, es. V8s·iatba. Br1ddb& 
( .. 

Vas'istta ancmr1b&d Vas' 1stha and 88 en. In case .f 
• I ) • • .. 

An&lr&S, the .pithets used are Brlbat and M&db¥8-.. 
\la) _ . 

Bashunandana 1)1 his Dayatattya refers t. a_eut ?O werks 
(13) 

and autbers whereas Kitra.1stra 1n his Vfra.1tre4&ya 

na.a a_eut -to w.l"'\ta and authers ef Sllrltlb .... H ... 1l.&1l¥ 

o ... ntar1es were themsel.e. o.~l1ted u~en. "pUla a.ell . 

the o ... ntatera and the. Jil11andbakAraa then .ere 8 

kiaas and .1nlsters as autb.rs 86 we~ as ~tr.ns. Xbare 

was al.e ••• c ... ntary •• tbe K1t&~al'& nailed. Bali_battl 

.h10h~scrll1.d t. a lady Ba.ed j).~aIdeYl. In 'tbe ~resent 

Chapter enly the 1.p.rtant •• rks .t oelllnentary au 

li1l1andba and their aather •• hien)' dea11na with Vyav&bira 

will 'lte disoussed ene _y ... te ind1cate tbl 8~eoial 

•• ntr1~utlens aade ~y eaoh ef the. 1A tbe d.v.le~.eat .t 

the Hindu Law. 

6. ~r~la a Fr.. ae •• ral nfereno ea and 0 reas-(14 _ 
referenoe. 1 t ...... ars tt&t Asahaya was tile earlieat 

o .... ntat.r relard1n& wb •• se .. rell •• 1e inferE&t1ens 
_ (16) 

are a.a11a.l •• Vis' yarUjf& (gta "entr,Y A.D.) • MIlt1ena 

Asab&ya 111 _me wbUe aemment1l1& .11 Y;Jii&V&l.kya(~ll. 

163-4). and quetes ene ex.plantl.n .t Aaahiya e. (J&ut-
(16). oentury A.D. 

(XXII. l~). The Baralata .f A~uddb& ala. {12tql .... ~ 

• 

( 11) 
... 

(12) 

( 13) 
-( 1"> 

See Kane t a H1st.ry .f Dbartl&s·&stras. vu.. I. i1.~8. 
"18 • 

I_ld. P./dh 

I_ld. P. 6al. 

They bave lIeen ieund te •• .ery belpful ln deter

.1D1D6 the relatl •• cbren.~ei1 et the ditferent 

c .... nta:b.ra and IUMndball&ra8 .. hiCD call .e 

ascertained w1thin narr •• 11.1 ts WIli·ke that .f lille 
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refers t. the exglaDat1ens .t Asahaya .n;:::'-' anap.n ... 

oas. reJects the vie •• f Asabaya rei&rd1D& the cessatien 

ef Sapln~& relati.nshlp in the tillewine weadsa -G&u·-

pl~~""nlvrlttl~ S&j{taM paneaM va (Qauta. Dhar_slItra; 

XJX. 12). hz,awri'jx Atraaab&ya Yyi.ldl,,&' yad& putrI~it":" - ba 

praplti_bi~~raye Jlvantl tad& Pr&.Pltli_hi~rddhva!l 
-tk' /" -_ 

tr1_~ah pindadinam ••••••••••••••• id&~u Vyak~ana. Da. 
· !.f7}"" . - " . - . 

a' e.bana tl-. '.oerdina t.e tile Mltak~ar& (12t.b aentury A.D.) 
'_ . 

• n Y&jDavalk..Ya ( II, 12'> tlle e~i.1en et Asahi),. ami 

Kedb&tlth1 (IOta oentury A.D.) en the rl,ht ef an UDIUorr1ed 

sister te ene-tlurtb share trem her _ret hers S is ~referred 

te that .t Bbaruo1 (10th oentury A.D.) ........ ·A-t • .sahiya 

lIedli:tlth1 pra"hrlt1na. Vyikbyana.va' oatura;raa na 
, [ 16) T " (l~) 

B.baruceh·. The Sarasvativ1usa and the Vlvadaratnlul'& • 

als. reter te the Asab&ya .. _.b&sya en Manu. 'J:be Salr1tl 
(201 ~ ~. _ _,-... 

Cand.r1ka refers t. ene ftMrada" 'ba~ya~ w1tbeut namin& hi •• 

This unnalled ol .. ntater aust _e !salliy •• Fr •• tile alleve 

it 1s olear that Asab&ya wret. ce.lDllentarles en G&uta-.. 

)(anu as well as Binda and he must bave t1eurlshed 111 the 

8tJa er 9th aentur7 A .D. Fr •• Asab&ya's referenae tl t.b.e 

case et S'rldhara V MabTdhara nl rella1l1e oenala.sl.n can 
_ iJ'l.c:I 

11. drawn re&ardiDi, the time .t Asabaya held the saM view 

&8 the llitaksara regardlns tbe detinltlen It thea term 
_ (2U' (~) 

daya and the impart 1.11 1 ty e:f lands &lven t •• Bra.b.!llln 

baviOl sens lIy a Ksatrlya wife. Be was In :fav.Dr ef 51vln& 
• 

- _ sA • _ 

, - • aA 
.uthers et the Dbarmas'Utras and the D.biI.r.seastras. 

(15) Vide, Supra. 
, 

(16) P. 35. 
r 

(17) Ibid, P. 9'1. 

(18) Kys.re Edltl.n W. ~48. 371. 384-. D20. 

(19) P. D83--···.trasab&yen.ktam g~m sat1 lIbD&tr1Je 

strlni. 8a~tn!9utra ksetraJadayah pratlnldlaye 
• •• 

na kartavyA ltl- • 
.... 

(20) P. 36. 
~ 

r 

(21) .,saba7av1Jnan yeti pra;1tbrltln'&. tu yat 8vaa1sa, - -a 
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seme sbares te the step.'ilrethers &1..n1l w1tb. the fUll 
o (23) 

bretbers 10. case .f successi.n t. the ~ Ulka .f •• ell&ll .... 

He a18. enwaerated the erder .f s\l)oess1.n .f tile blirs 

.f & cbUdless Brahmln &8 the teacher. teacbert 8 s.n, 

teacher's wld.w. the fUP11. papil's s.n, pupil's wIde. and 
24} 

l.utl), the teU .. student. 

-Vis'varapa I - ~ The earllest oemmentater en YaJnaval. .. 

kya was Vis'va»apa wh.ae c ellmentary was Imewn as t.be Bal&itt~ 

He bas "een referred t ... ,. the IlIti~&ra as & verI' 

yela-in.us expesiter. Mr. S1tara. ~u~lshed fr •• Madras 

a translatl.n .t Vis' vaiirpa' 8 aellEOentary en Inheritanoe 

and lIr. Setl~ alse gUII11sbed the aeotten en Vyav.t8ra 

_s really ~U1te aeagre in oempar1sen wlth tbe cI.agters 
_.... - , 

en aoara ani Pray.so1tta. He :neurlshed 1n the 9th oentury 

A.D. Theuab "eth Vis'varupa and V1Jnanes'vara bave "eth 

e emmented "pen YaJDaValkya, stUl there !as Hen a 

oenslderable differenoe in their v1ews wbioh have thUS 

lteen p.1nted .ut 'Ill' Kane 1n a masterly way, ·'lh .... h 

VIs'varupa helds the sa_ view as the 1I1tak~ra that 

ewnershlp d.es net ~.r the first t1.a arise en partltlen 

"ut that ~dD. partlt1en takes glao8 et w.bat 1s &lreaq 

(Je1ntly) ewned. yet en nu.ereus pe1nts the twe d1a&&re •• 

& :tew .f them 11&,. lie set eut berea 

1. Vis'varupa all.we (en YiJnavalk,ya II, 118) tha tather 
r .. zw.** unrestricted freed •• ef d1stri.uti.n .f 9re~ert7 

allleDC his sellS durID1, his 1Ifetille wbile the IUtakaara . 
• 

db&dev& n1.1ttadanya8J& sva. 'llbav&tl tad ~yast& 

•• enecpte It1·(Sarasvati VIGsa. Para 19). 
, r 

(22) la1d". 371. 

(23) -At&s'ca kan7is'Ulka v1,aye s.da~sedaraV1~bise 
.... --- - --esedara na.-p1 k1no1ddeya .1tyasabaya vy&kqyana .. s .. 

ataya ... 1"14 P. 384. It 1s 1ntereat1n& te •• ete tbe 

.un en "'tbe •• rds AsabaY&; the tirst undeulltedJ.y 

re:ters te tbe c.lIID8ntat.r and the seoend w.rd means 

-untenaale. er ·\UlSuppertane-. The interpretatien 
.... 

-
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expressly sa1s that this ge.er ef unequal d1strubut1en 1. 

restricted t. selt-aoqUired preper'ty. 

2. Vis'varupa (On Y&Jiiavalkya II. 119) al1e.8 a sbare 

et preperty te tbe wide.s ef ,Predeoeased sens and grand

sens ef a man wben 'part1t1.n takes place durlDi his 

lifet1M. The ll1t&ksara restriots the .erd • patnya- t. the . .. .... 
fathert 8 em wives wben be aUeeta part1t1en dur1q his 

11t.t1 ••• 

3. Vis'varupa oenneota the .erda ·witheut detr1Mnt te 
, .., .... 

tbl paternal estate- -in YaJnavalkya II. 122) with the 
... .. ,. 

.erda -.batever _ elae 1s aoqUired .l' hll1Selt· and net 

......... r .-,...,. _ ..., 

(Sifts en _rriac-) wbile the Ittb:. lIitatsar& oennects the 
• 

haltverse -.batever else 1s &0 qui reA Ill' the III&n hi lIS elf' 
~ 

witheut detr1aent te the paternal estate- as & qU&l1f'y1q 
.., -

clause te the next half' verse and te anether verse -kr&.' 
&bbyagata. eto- In the .1ta~r& the twe verses -a»1tr1draTyi 

~ - ~ ~ 
wh1le in Vis'varuga the1 are separateo. Ill' three versed ~nd 

Vis'v&rupa takes the verse -Jtra.at- eto. las rererriJl& te 
.. .... 

t.be reepeniD6 ef' a partIt1en ter a sen .. ern atter the 

part1t1en. 
_ b 

-I. Vis'varu.ga al1e.8 JIlUI%~.xdd·~·xt.uxa •• 

Jf11ep enly t. tbl stidraa 1n &eneral and te Kaatr1ya 
• 

kinas in case et dallier et .xtlnotlen et lIne (Vi .. 

o efllMlltary en Yi' JDaValkya. I. *i 9 and II. 131). ..bU. the 
.. 

K1t.tsar.. ter_ids Hly... in .eneral ani belda to. ~exta . 
apeak Ina et It 808 ap~110a~e te a ilrl whe 18 enly 

~.trethed and net married. 
___ F .. ~ ... -- . - .. 

... .... 
a8 8Ui&ested ~7 tbe Bala~.batt1 oannet __ acoe~t.4. 

(24) -Sarasvatl V11asa. Para 58. 
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I V1s' varupa •• pears t e sa alle. ene stare eut ef tell 

-te the s.n e-r a S' udra wlf. ~y a Brabal10 w1th.at restriotlen 

.'1 any k1n4, wh1le the Klta.IuJar& restrlGts the eb&n 'te 
• 

estates etbar tban land aoquired ~y ,itt. 

,. Via'varupa interprets tbe .xgress1en ·balt.abare· 
- J ~"""" (ill YaJnavalkya II, 138) w1th ref.reM. te tbe Ulea;1t1Mt. 

sen et a S'udra a8 .. &n1D1 ·se.e pertien ne~ neoeasar1l, 

exaotly halt-. wbile the Il1tauara Intergnt8 it literall" • 
• 

,. Vis'varup. all •• 8 a 

i~ abe is .reanant at his 

_ w14... t e 8\Do •• d w1 th.ut 

Wide. te s\mo •• d t. hIIr hUSM.114 

death while tbe Kltiksara &11.w8 • 
an, restrlotlea .xo.~t ~ 

tba.t e-r abastIt,.. 

8. Via'varuga restri.ts the werd. -iUh1tarah- in • .. tnt • 
~.' - .... "\ - "\ "\ 

'ah1tarabb&i1lla- (YaJDaYalkya II, 138) .utrijt& .Bly and. a. 
} 

a. ••• n.t ~ aile. all dauahtera wbate.er te seucoe.a. whil.. 

- -the Kita~ara •••• net alle. a~ .uoh qualitlQatlen. 

i. V18·varU9& reaa. ·anyedary.S7_ S&~1st1· f.r ., ... 
-anyedarya-'u .to·. ani ... ·a.dara· ter -"'fist;. 1A '" . , . .... _ ""... """ """ ""'lIlt 

YaJnaYalky- II, 143 and bis interpretatlen et tbe yerse 

- -is entirely different tr •• tbat .f the Kltaskara • 
• 

10. Via'varap&. reads .&dhlVeanlka~aiva. ter -adhivedanib 

id7a-'a- et the K1tiksara and beIda that .ndhud&tta. 
:r • 

S· alk~ and anyadbeyaka strlihaDa et & () hU dleS8 .... 0 

lees en her death t. her fUll "rether; wbtle the ll1t&ksar& 
• 

•• nneota these three with tbe preoed1na verse and tak •• 

to. half verS8 -.ti,_y •• -aa 1ay10& d..1m a ~eneral rUle 
~ - ... • ~ suaoess1en te stridbana et all kinds and 1Dt.r~ret. 

- --.ndbavat- &8 __ niDi hus_nd and t.be rest. 

11. Vis- varupa takes the verse -&dbiVhiaDastrly&l eto. 

- - ~ ( en YaJnava1kya II, 152) as .~»110a~le t. a wife auperoe'e4 
r 

witheat &nJ ,reunda et suveroess1en all.wed '" tbe text; 
(21) • 

whIle the Kitaksara ... a net intred1.lle -Ill' 8wh QlJa11fl ... t1 .. . ~ 

_ _ rt - - - --.. -~ -
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, .28'. 

Fre. tbe a_eve pe1nts ef oentraat ietwe •• V1.·yarU~ 
.I. 

and V1Jnanes·yara. 1t w111 olearly felle. tbat 1n .eat --e~ the oases the 1nterpretat1ens ef t.be text et YaJnabllya 

-7 the termer .ere aucb .er4t 1.111e1'&1 t.ban thea. ef t18 

latter-·.· nay eyen tbese ef Jl.~av&baDa. X*i& V1Jn&D.&· 

vara 1_pesea. -1lY 1.pertant reatrlatlens te tbe etberwls. 

1.1'eral views ef YaJDaValkya &8 1 t .baa .en ,peinted. e\A 

11, Jayaawa1 1n h1s Ta,ere Law Leotures .. On Manu aIl4 - .., YaJIJavalJqa. Beprdln& the unequal dlstrullut1en a.e~ 

the aeDS 11, the fatbIJr. iparqu ant S·U1.ap&n1 •• gear te 
• 

with Via'v.rapa wbereas JlaUtayabaD& ant MAcl.bava telle • . - - - -the view et V1Jnanes·vara. Jiautavabana ••• oifieally la,. 

'ewn oertain oircUlEtanoea under wbien an UDequal dlviaien 

allht " pel'llltted and helds that where tbese 4e net 

ex1st. the d1v181eo 18 veld. V1.·varu~·8 rete&D1tlen et 

the rl&hta 1n "ebalt et w1dews et grea.oeasei .ens ana 

Irandsens II1lbt .. e aellpared w1th tbe prevls1ena et tbe 

Hindu WelDen's r1&bt t. Prepert)' Aot (Act XVIII et 1937 

as 8.nded Q' Act XI ef 1938). S1l11larl), V1Jn&nes'vara 
r 

baa aiven an undUl.)' narr •• interpretatlen et tbe uJressleD 

·,1trldrayyaviredbenal The interpretatien BUlI •• tea ~, 
........ -- _ ..... 

Apararka and J1IDutavabana are quite l11Mral theUl,h 'tbe 

~ -. - -Vlraa1tredaY8 and tbe llayUkba telle. the Ilitaksara en tb1 • 
• 

J- m 
,eint. V1Jnanea'Tara cent'eunds -1,.e&& with ~etr.t.bal i 

~at 1n s •• cases agaln his lnter9retatlena area .ere 

l1l1eral than these et Vis·varu9&. Tb18 can ... ll~ustrate' 

w1th reterenoe te tbe denetat1en et strld.bana. the lIMIanlna 

et tbe werd 4ublti and rilbt et 8OO0e881.n ay & .eman a8 

net1eed in the ~e1nts .f oentrast indioated lay'. 8 and 10 

er the quetation abeve. 

8. IJirJ1Cl a Bt5ruo1 was Il8nt1ened b7 the )ut;uara • 
and 8S sueb .. be must be su;;esed te have fleur1shed 

.- ,., -- .-. 
betera 1050 '.D.- en YaJIl8.valkyil. II. ].2.&. tbe 1l1t&KSara 

) . 
prefers the views et AsalSya and "d~t1th1 te tbat er 

Bbaruoi ""ard1nl the ·teurth abu.re ll t. be ~i vel1 te unmarr-
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(2i) 
~ ted siaters ire. these ef the ~retbers. But &ooerd1aa 

te the Para~a.ramadha.vya ani the Sarasvatrvllisa Bhirwi 

was et epin1en that • the unmarried sisters .ere enlx 

entitled te 9rev1a1en fer their .arriaie and were net 

entitled t. a f\,urth siJ&.re, .B~rUCisfou aaturtrubt;'~ti¥adena. 

ViV~baSQ~kir&matrepaye6idra;yam vivaksit~m, ute d&y&~qaa-
ml - - - - ' (27)· 

ktV&.,.sa~kr1t&kaD¥ana~ nast~tl _II¥ate·. On ~x a&n¥ 

peints et la., BharU01 differed ~rem V1jnanes'vara. The 

terms daya and Vibbasa bave been differently inter~reted 

It)" them. Ap1n Bhiruc 1 rea .mmended '11'e&& fer a ehlldl.eaa 
01-

wide. wbereas VIJnanes'var.a greh1b1ted it fer all classes 

et wid.we w1th.ut any discrimination wh&tseever. Bb&rual, 

11ke V1S'varupa did net refer te the d1stlnotlens between 

·saprativandba- and -a2ra.tivandbadaya." i acaerd1D& te 
.. - ..... _..... ... 
Bbil.ruai and Vis'varupa when a ce,paroenar cenetal,d all¥ 

Jeint »_ greBerty, be &8 net auUt,y et the:f't; lIut acaercilJl& 
~_ (28) 

t. Vi Jnanes' van. he was ltalitle fer theft ..... 

9. S* rlkara & S'rlkara was referred t. ~.Y the 
_ (25)>1 

Kltaksara 1n aenoeetlen with his view that a wi~.w ceUld 
• 

succeed. &s an heir t. her husband .Illy when the ~rei>ert.Y 

was 8-.11. But this v1... .t S' rtk.ara 11&8 net acc • .,ta~. 
_ (30) _ _ _ '31) 

t. the Sm'1tlsara .t Har1natba and. the )uta.,ksara. ,. 
• 

S9 rlka.r&· 8 views alree .ere with the Yiews ef Via'varu,pa 

- -and be bas net __ en sentt.ned by Kedbat1tb1 and Vls·varQp&. 

Irl all prelNLltU1ty he beleneed te tbe nlneth oentU17 A.D. 

se r'Ikara K_J1zUatxla1I 1I&S h.wever mere ce~ieusIY queted II,. 

(2'> 
,. 

(27) 

(28) 

(29) 
r 

(30) 
,. 

(31) 

.. - - - J 

St. Ante Chapter VII. -/ -Parasaramadbavya Vel. III. P.5l0. 

Fer mere exam~les and details ae. the J e\ll"Jl&l ef t.be 

Be.bay Branch et the Re,.a1 Aslatl0 Sec1et,. fer li20. 

n. 211-13. 

On YaJn&valkya II, 135 ~ -Etenilpadb&D&Y1sayatvaw 
• - ... 

~rlkarad1bh1rukt&m n1rast-. vedltavyaa. 

India .~f10. Catale&ue Ne. 301, Felle 128 a. 

..... -.. -
On YajDavalk)"a II, l'Q; See alae SarasvatlYU&8& 

$ 
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J!.UtaV&baD&, the Sarltleandruii and tile Sarasvb.tlvilasa. - - -Tbe RaJan1tl Ratnakara et Cande.·var& .. ascrl-'s eDe '. Yery pecUliar view te Sf rikara a.ena ethera accerd.ill& t. 

whioh the ) •• r and the helpless are entItled te a. sbare ~ 
(~) - - -

tbe reyal • wealth. JI.utavabana very severely critioised -ae. et the vieW8 ..rS- rlkara ret58-rdi~ the suocess1en et 

reun1ted ~rethars. the sa,lns .r learnlD6. grescrIwt1en 
(3~ _ 

and adverse p.ases8ien. Aiain aooerdln& t. the Saritisara 

S9 rik&ra. prebably as a wri tor frem 1(1 thl1a adveeated the 
(3') 

tbeery er splrltcal ~n.f1t aa tba &U1d1n& 9rlnol~le in 

asoertatnlns the su~rier claims et sucoess1en. 

10. lIed"'t1tbi 1s the 

... ., 
shew the leneral sense er llanu's iiota., te eludidat. all 

real17 diffioUlt passaiea and te settle all deulttful 

peints ~7 a fUll dlacusslen et the var1eus ~esslble 

inter,Jretatiens and et the elllOiens advanced by et1lers •••••• 

• ereever he frequently enhances the value et his exvianat. 

1.ns by UlustratlD& llanu' 8 rUles by Instances ta.",en f'rem 

everyday life. Be was aepieusl7 queted by severbl auth.ra 
~- -Inoludinc V1Jnanes' vara, XUlIUk&bb&~~a. Lella~&. a8 an 

emInently autb.rltative writer fl.urishi~ 1n the ita 
(36) _ 

centur,y. Kedhatithl beIda aeme "cUlI&r views en the law 

ef adertlen and etfers an alte&etber new eX91antlen .f tte 
38) 

werd • JlBt1' .... -- .. tn tbe f'ameus verse ·Il&ste mrite etc.•• ... , 
~ut his vIews bave net been aocepted. Himself a very 

_ .... _. 
, I - ..... ~J 

(lfya ere Ed.) 
, 

(32) R&janlt1 RatIJi:k&r&, PP. 4O'i!41.{~d. lay JayasWal). 

(33) v,avab&ratattva. P. 4'_ 
, 

(34) India effioe Cataleaue Be. 301. F.11e 147 a. 
r -

(35) IntreJ.uctiGn • .»cred Seek et the .i'.ast V.l. XXV, P. 119 -Fer the d1sousslen ef the date ef .edba~ltb1 ae. 

BUhlers Intreduot1.n t. the Sacred Beek ef tha-~st. 

Vel. XXV, FP. 121-126 and Kane" a Rister.)' ef Dbarmaa t 
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em1nent auther e~ many tameus .erk en yar1eus ~raDCbea ef 

knewled&.. Dbares' vaN BheJadeva was the .est fameus In;i1a 

an killS as a i6tren of le&rn1n& ana. the lea.rned ma.n. Be 

1. fleur1shed 1n the later balf ef the tenth oentury A.D. 

and relined threuaheut the f1rst hal.f ef the eleventh 

century A.D. 38 fer as law is ceneern.d, Bhejadeva t~ld 

seme 

Thus 

..,-
QeoUliar views d1~f.r.nt freE these e1" V1jDanes'vara. 

(39) 
acoerd1nt; te this k1ng-patre+uth.r. a w1dew oe\1ld 

sucoeed as an heir 2revided her husband was seJ6rate and 

sbe was .11llna te submit te Niyeaa. Ala1n BheJadeva ~l&ced 

the paternal. arand.etber 1mmediately after t:m mether a.s 

an hetr even befere tbe tather. Again ace.rdins te hi. 

ewn.raMi> was based en the S'&8tras &S o.ntraated with tile 
(~) - -

tbe.r1 .f LaUk1&a, ewnersh1p adv.a~ted by the Mlt~~sara • 
• 

It _s ale held by Dmireslvara that tile .... rd dub.1tarah 1Jl 
_ _ (41)_ • 

YaJna.ftlkya aant putr1ka in the teohnioal seIlS. ef tile terll 
(42) 

in the erder .r successien. 

____ ----------.-~-,-------~~---~-c----------------------____________ _ 

(3') 

astra, Ve~. I. P. 275; Jeoma1 ef tbe a •• bay Branch 

ef Reyal Asiatio Seoiety, 19~5 PP. ~l?~2l. 

llediW:titbi allewed a Brabmin te t&.~e a Ksatrlya •• , 
• 

in adeptien (en Manu IX 16S). 
,. 

(38) The .erd t pat l' bis ~een used in the etYIle1161cal sense 

, 
(42) 

a.nd a wema.n in CE:.ses et oa1a.1t1.8 ref'erreil te mi~ht 

che.se anether man as bar 9retect.r tbr.Qib serv1ce. 
~ - - N The Mltaksara en Yajn&valkya II, 1'5 • • 

Vlramitredaya. PP. 526~5~. 

Sarltl Candr1kS Vel. II PP. 295~i'. 

Fer further details reprd1na to. et.a:.r views f£ 

Bh.Jadeva alreeina with ani dlffer1D& frem those 

ef VljnaneS'vbra vide Kanels artIcle en Bh.~&deva in 

in J.B.B.R.A.S fer 1925. PoP. 223-2'. 
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BOCI III 

MUSLIM PERIOD ( 1100 A.D. te 1772 A.D.) 

OHAPTmt IX. 

IH& NlEANDHAS AliD .& C~nuu..E3i 'ffu.. :.dtT.&;.R 

WOW" 

'I'be dlscusslen reiard1n6 the 

cemmentaries and N1-.ndb&s bas 'een distri.uted ever 

twe Ohapters. Chapter VlII oe.Rrlses the &eneral dlaouss1en 

regarding the peoUliar features ef this ty~e ef litel'tl.ture 

with special retereno. te se. et the earllest werka; tl:» 

present Chapter baa .een deveted te the later wera8---en 

the subjeot. The p,r1nclple et this alasaltioa'ien bas .... n 

ft prlf111.rl1y _sed en ebreneleU' in tile aenae tbat tt. 

•• data earlier werks were oevered ., the Hindu geried and 
fi, 

the later .erks bave ~.en plaoed in Musli. perled. M.at 

et the .erks et ~ later &reup were oempesed durlD6 the 

mus11~ peri.d. Th.~h in seme oases it • oaUld net be 

qUit. pesslble te asoertain the exaot tiW2S wbeD tbe autber. 

~ et 8e. partloUlar .erks a.uriahed, yet seme sert ef 

bread div1sien ceUld be pess1.le. The ... ma1n diffioUlt1 •• 

en this questlen was tl:&t ne hard and fast line oeUld _. 

sU&geated fer tLe esta.blishment et tJa et MUSli. rUle in 

India er beginnina et ita exact influence en the dl~f.rent 

types a1: Hindu Literature in a_neral and cemment&r1es and ... 
the N1bandhas in vartieUl&i.r. Unu.ubtedl7 there was c ens 1 dar-

able peried e1: aza..x trans1tIen .. t .... the Hindu ~eri.' 

and tlle MUS11. peri.d. Tbe lepl literature and the le~aJ. 

.tu Institutlens .t the Hindus alae were mere er less 

influenced 1:Iy tb1s rat~r UIlOertain ~r1ed et tranalt1en. 

But wItb the oenselld&tlen eof the MUSIl. rule In Ind1a, till 

Hindus Ceuld re~11se tbair ewn pea1tlen in rel&tl.n te the 

princIples and lnstitutleD8 ef tl:lelr ewn law and. 8.olet 7. 

When thUS tbe Musliaa ca.e te establish t.bellSel ves in Indi&. 

the Hindus alse mere and •• re felt tbe necessl~7 et 

re-aesertID& anei re •• mp.baa181D& their ewn rUles and 

re,Ul&ti.ns.1I I ~urol .. ted by t.belr •• re er less acrl~tural 
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literature in tbe shape ef the Dba.ru.sutraa and the -Dbaras' astras. The ce .. ntaters and t.lJ! N1bandba~ras 

had thus a s~eo1al respens1b111ty and ebvieusly the r.le 

played lIy them ceUl.d auooeed in S&viD& ",heir •• n law 

ani cUlture t. a very oenaiderable extent wben tbey .. 

hagpened te celie in oentact with tbe stranaera with 

alte&etber difterent re11&len and cuateme and .annera. 
(1) 

In this cennectien tne ebservatiens ef Ian. are .er.r 

sQlsestivea -But liv10& as mest et the later writers did 

1n the Il1dst et ","ressl.n and v1.1ently unsym.p&thetic 
~ oUltures and rUlers and pessessiI1& ne ,pewer:f"U1 oa:t~ 

Gevernmen't tbat sympathised wlth their ldea~, tbey .ere 

driven .ere and mere ~. revelve within their ewn narrew 

gr.eves and c eUld net see far in erder te rei,UJa te 

s.olety in a tree and ~.yant s91r1t. In .~1t. af these 

• detecta. the .era dene ~y the writers en DbarE&s'&atr~ 

sbeUld exc it. eur admlrat1en and ent1tl.es thea te the 

relard et all these tbat are interested in the stud7 et 

tbe vioissitudes .f Hindu 8e01.t7 fer t~uaanda et ye&ra·. 

The .Z obrenelel1cal dItf10Ulties .z~.r1eDCed 1n 

the tranaitien Itetween the Hindu ~erled ~nd the lius:lim 

paried are te ~e equal11 seen in the similar ~erled 1n 

~etween the )lusli. rUle and the Br1 t1sh rUJ.e in India. 

Theugh as a matter et faot, the IlUiba:l e.g.rera rUle .. 

India at least in theery u~te 1858, st1l1 many lapertant 

Judlo1al systems and referms be&&n te be 1ntredtaed In te 

Ind1a freE the very flrst qtarter ef the 1 "Ith century 

when IndIa _s d1stlned t. w1 tness the teundat1en et the 

Ce.IDpaDy· s factery in Surat and the faCilities aranted te 

S1r The .. e Rea- ItI the lIU&bal Bmperar Jaban&ir 1n 1,11 

aooerdin& te whicb the English vee~le were allewed ~e •• 

,eyerned .7 t.beir ewn lawa inter see The 1ntreductlen ef 

.,. 
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the British elements increased .ere and mere duriDi tbe 

8u~sequent perieds. ThUs theu&h tbe MUibal rUle in India 

t'inally aalle t. an end enl.y in 1858, _ny Im&)ertant 

Judicial referms were ushered in India leD& ~e!ere tbat 

date. Thus the diffioUlt,. is felt a8 te waioh date alletid 

be taAeD as the beundary line bet ••• n the MUSli. and the 

British rUle in India fer the ~ur~ese ef Ind1an ~~&l 

B1stery 1n ieneral and the Hindu .Lapl H:1sterl 1n part1oUlar. 

Takln; int. aensideratien the im~ert&nt deTel.~meDta that 

te.k plaoe in Ind1a fre. tbe at&nd~e1nt e:r l.~ H!st.ry 

sinoe the &ssumpt1en .:r Diwan1 ef Bensal, B1b&r and Orissa 

by the Cempany 1n 1'15, ene may ~e Justified in ~e1Di 

ino~ te p.1nt te the years 1'772, 1773 and 17'1' aa the 

impertant land arks 8. far &s the British admfn1atrat1en 

e:r Justioe in India 1s oenoerned. 

There are .f oeurse certain ~elnts e:r difterence 

between the first trall8iti.nal peried. between the .hindu. 

rUle and the MoOslili rUle and til:. _ seoend tranait.leD&l 

peried bet.een the MUSli. rUle and the British rUle. 

ReCi:i.rdinc tbe :first peried se_tiMs reliable datoe.. and 

Infermatlens oenoernlna certain .erks are net ayal1a~~e; _ut 

this is net true et the secend peried • 
• 

Referenoe 111&1' lie .. de in passlD.i, t. seme et ~he 

peCUliar views en law held by Dev&avamin. Jitendr1ya, Bala~. 

Balarupa. and Je&leka ---.. &11 ef whem neurlsbed in ~_ 

lat.r half ef the 11th oentury er the first balt e:f the 

12th century '.D. Devasvamin explains the werd Yaut-.k& 
(43) 

d1fferently trem the Niib&n~u. A sen bern te ene et seTeral 

tUll ~retbers er ce-wives, was te be treated as a sen fer 

all the brethers and the wives and as sUCh n. adeut1en ceUl. 
(44) 

bem _de. Be alae agreed w1 th Bhejadeva regardin& tbe meanl.t1& 

----~-----.-.---------------------------------------.------------

, 

"4) 

-Sarlti Candrlka II, P. 285. 

Ibid II, P. 28~; ~ SarasvatI Vilasa. e. 305; 

Dattaka.'I_~ P. 42. 
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,'I} 
e~ the .erd dUhltara~ Aooerdi06 te Jltenjrlya a man 

taking anetherts ielli '-t. ~ellevins it in i •• d faith te 
(.ft6) 

be iren er h1s ewn oannet be ~u1lty ef tbeft. The ~eoUll&r 

v1ew ef the Ji:yabbiga regaril1n& the slIloeaslen ef a wlde. 
t .7) 

under all oircumstanoes was already ex~eunded by J tendr1y •• 

Aocerding te him -gains et le&rninaf 
"'" ..., ""'" -...." 

-audvihlka- are net subject te ~rtitl.n. Balaka 
- ... 
the view that a daUihter' 8 sen ceUld oeme 1n as aD heir 

enl..v after the failure ef the heirs :Crem the w1dew ef tne 
"8) 

brether., Ga1ns et learn1ng were net sub~ect t. 
_ "9) 

acoeriling te Salaka als.. He agrees w1th S'rl~ra 

ethers reiardlng tbe ~ •• a... pre8orl~t1en and adve e (W) _ 
.,e8868s1en. Aco erdins t. Balaru9&. unma.rrled cla~b: ra 

Kr were preferred te married daQlhters fir 

the wealth et a senless man. In ezplalnlna the text ef 

lkrita tbat a 

ent1tled enJ.y 

referenoe is 

quarrels.rae wl:fe(Karns'i) aheUld It. - - .. te 1I&1ntenanae. Balaruga says that t 
(61) 

te the w1d.ew e:f Ito reWllted oa,*rGener. 

1s deubttUl.. He ment1ens Bandbus and ol.asslf'le$ the as 

It~_bandbU8. P1trlbandhu8 and Ilitr1andbua aeoen1 t. 
. (12) 

erder et perferenee. Acoerdl~ t. J.glek& ~O year 

...... adverse pessess1en eeUld a1ve tltl. 1n res~. t e~ 
" 

1 .. evable preperty. In thls resgect he airees with m 
_ (53) 

views et S'rlkara, Eala.ka and ethera ... Acaerdins t. b1. 

~ ,. - - . -. -,.,.., • * 

('Ii) S.rltl oandrik& II, 296. 
~ -(.,) - 350{Ed. ef 1829). Dayabbaga, P. 
, 

'" 
('7) IbId. P. 25& • 

. 
(.8) Ibl,l. P. 282 • 

.. 
('9) Iltld. P. 190. 

, 

(50) Vyav&b&ratattv&. P. 223. 
~ 

(II) - -V1vadac1ntamanl. P. 152. 
-

( 5iel) I~1d. P • 1'5. 
. - - -(53) Vyavaharamatrlka, P. 3)2. 
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in a oase where & man acoused .r susyected .t the 

dewn the "ballanse that even if ene eut ef the se 

it.ms ef preperty Gbarlet were breught heme te hi 

alle,ed te bave ~ •• n stelen ~y him, be weUld be " 
(54) 

t. restere all the i tellS Bbar,.d with.r 

tbrew 

2. The 111 t&ka&ra 1s the lie t and ~-Vi Jpnes' ,Jar! a • 
.... -IJIII beat knewn eemmentar,y 1Iy V1jnanes'vara en ¥aJD&val&ya. 

It eeau~1es &¥ unIque ~.s1t1en in the histery ef Indian 

Lepl literature. Subjeot te the auther1ty ef the 

Diyab~sa in atters ef inheritance. ,PartitIon eto. in 

- -Bensal. the 1l1taksara applies t. the whele ef India 
• 

partioUlarly frem the time ef tbe British administratien. 

Fer this w1de prevalence and alm.at universal aooe~tanoe - ... the very nature ef the Yajnavalkya Smr1t1 whioh bas .. en 

oemmented upen .uat lie lar&ely rea~ensible. It was net a 

mere .ooldent er chanae. The Intrinsio merit ef the -... YaJnavalky& Smrlt1 attraoted oemmentaters whe in tbeir 

turn made the oentent ef the Smritl in 9uestien eas11y 
l55} 

understan~le and aooe~table te tbe ~ee91 •• In this 

res¥eot a very Instruotive anttthesis 18 te be feund • 

•• tween the twe meat im~ertant Sar1tIs er Manu and 

-~ --~ YaJnavalkya. The Kanu SIIr1t1 was ne deuu.t reaarded as tllt 

sreatest Smr1ti partloUlarly DY the f.reignersj the 
(5') 

Sar1t1 wr1~era themselves al •• ext.lled the Manu Smr1t1. 

ThIs DS, hewever, .ere than c em~naated in taveur ef 

YajDaValkya ay the oelD.llentatex-. such a8 Via'varupa, 
oJ_ ~ 

VI Jnanes' vara and ethers. The .beve, hewever, sbeUld net 

be trcJ;'d as II1nl.ls1116 the i.pertanoe ef the oelltD8n'tater 

"'-VIJnanes'var& b1aselt. The several oemmentaries en bis 

oemmentary bear elequent test1meD¥ te its eminence and 

,enerallty. -Tbe Il1taksar& was oelD&>.sed In the last qUilil.rter • 

(5") Vyava1i&ratattva, P. 217. -Nil. ca. Yadyeaam -.dbye 

ekamagi _ya iritdta.. v1btW:va,asi tada sarv&.~ - ,.,..-. datavy •• 1tit1 pratlJna •••••••• 

(55) See Ant. Cbapt.er JVJ 1*. 
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.295. 

ef the lItb oentury A.D. er the first quarter ef the lath 

oentury A.D. and it was net enly a oemment&ry exglanatery 

er the verses ef Yajnavalkya .. ut it 18 in the nature ef a 

dl&est ef SmrIt1-materi&1. It brings tegetber numereua 

Smriti passages, explains away centradIe'iens ameDC the. 

by tellewinc the rUles e£ 1ntergretatlen laid dewn 1n the 

PUrvamI .. .si syste., Drin&S abeut erder by aaeiiDing te 
• 

varieus dlata their preper seepe and prev1nce and effects 
(58) 

a synthesis ef apparently disoenneoted Smritl-inJunctlQns. 

Reference _y briefly be aade te t .. est 1mpertant 

deotr1nes enunciated er adveoated. by tbe IUtaksari. In the • 
first Place, it _e&na by tile term t p1ndat "edy and by t.be •• 
tel'll'sap1ndat it _aDS bl.ed-re~at1eDS er rel.at1.IlS ... 
oenneoted threugh preplnqUitYi 1n the asoend gl.ace ~ 

o ensall&tlln1 ty 1s t be guid.1D& prine i91. in detera1n1na t be 

.rder ef sweasaten; in the third place, it ma.kes the 
A ~ ~a.L1.-tf,.. ... ~, 

1.pertant distinctlen between • aapratll1&ndba day .. ! and in 

the feurth plaee, sena grandsens and &reat gra.ndsens were 

made Jelnt ."ners 1n the anoestral preperty by the vIrtue 

ef the1r .1~th. with the exolusien ef ma~ oesnates fre. 

Inheritanoe a1tesetber. 'plnst all tiles. Imgertant 

deotr1nes ef the )(iti~ra. the deotrines et the ri'yabb&ga 
'59) v- (60) . 

• 111t&t.. In this respeot VIJnanes' Yara~ .n Iall7 

lao.siens restricted tbe explanatlens eftered 8Y V1s·varU8a. 

-
(56) <a> Y&JDaVal.kya hiaself' names Manu as the first ef tbe 

Sllrltl wrIters in his well knewn enumeratlen e-r the 

anthers ef the Smrltls. 

(~ BrIbasgatl says In his last cbapter----·Manvartta 
,. -.- - ~ 

vlparlta ya sa smrItlrna prastasyate.-
... -(0) Angiras as queted by the Sarltl Candrlka says, J[ 

, - - - "" ,at purvaa Kanuna prektaa tharmas'astramanuttan&a D& 

hi tat sa mat ikrall,Ya vacanaa hiG"tmanah-. . .. - .., 
(t.) Paris' ara alse says, -Kanuna oaiva.kana aa"as' - ". .-. - "" astrani J&nata.. (Chapter IX) • 

• - ' (57) Kane, Ristery ef Dmr-.s· astra, V.l.. I, PP. 258-90 
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4. illiUtavil:ana 1I&S en-a ef the meat 

ia.eus Indian Jurists, ae.paran. in respeat et am.1neme 

"'-and pepUlarlty w1th VIJnanes'var& .he preoeded hi. at 
(62) 

least by twe hundred years. His pesitlen was an1que In 

Bensal as his autherit 7 was und1sputed there gartloUlarly 

in peints et inberitanoe. part1t1en strfdb&n& and reunlen 

eta. whereIn even the )(Itak~ara was te yield te bis 

tiyabhap whieh was suppesed t. bave Men wrltte~y way 

ef reve1t aga1nst many art1fla1al and a.matimes even 

absurd prInoiples et inberltance based en the t.beery ~ 

preplnqUit)". Censoleus ef the 111l1tatlens and ahertaera1D&S 

et VIJD&nest yar&4 deotrlnes, JlmUtavabana pre~.uned the 

theer,y at spIrit,.l aeneflt ter the aevernance et tbe 

rUles .f awoessl.n. The immediate benef'l'\ e1' this new 

d.otr1ne was the 1nolusien in the list et beira e/many , 
J 

oesnates wh •• eUl.d etherwlse be exoluded en tbe D&s18 ef 

the mainly .,natI0 theery et VIJDines'vara. Further 

su»pert was lent te th1s theery by the eens1derat1.n et 

natural leve and affeotl.n. In faot this feature at enoe 

appealed te the peeple at larie wbe UlI&ruds1~y and readily 

&oeer~ded their reo einltien and aooe9tanae t. tbe tbeery 

(58) 

(59) 
,. 

(60) 
r 

(II) 

(12) 

Ibid. PP. 287~88. 

- - -Fer Jlautavabana.see suwra. 
Fer details and cemments see 'nt.(V1a'.ar~) 

r 

-liitUlaaya aUtalDUdhYa _trigetrall tatbaIvaoa, • 
aamana prav&ra~Qaiva Kxtj.. dVIJas'candrayanam • • - - .- -caret Rlye,etpadlta .. tUlasutagrabanartba • .atUlasya 

8~a.lt1etat ADyathaltanmatr1setram tatba1va 

oaltyanenalva gatartbaID syat. Atra .atr1ietregari. 

Daya nlsedbah putrl~putravisayah yatah panliraban-• • ••• • 
ita llllintrah P1trl,etrap&b&raka 1tl. 1'at.b& ga:caami 

• 
-.trlb&ndhubb.ya Ityeva_d1vaityami'. paraapara1'1ru. 

db&nl valtyanl S'radba prakarame Uktan1. S'1staes' 
• •• 

oanusthitat.,;"t •• %AD. India effie. U 1lSS, Pe11e 91 • 
•• , -- ~ Fer the dlsousslen abeut the time et J1.ut&ya~ 

See Kane, H1stery et tbe Db&ras''istra. Vel. I, P~. 
321-327. 
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-- - .. adveoated 117 Jimutanbana. The .ther fundamental cemeJ?'t1ena 

e~ V1Jnanes' yara were equally assailed and the resUlt was 

revelut1enary in Bengal. ii.utaviha~ oeUld sucoeed 

.enderf'Ully enll lIleoause be strmk. at the meat e9~er'tWl. 

_MD.t b1' appeali~ t. tbe ase1Jt ., • ."Ular sen't1ment et bav1na 

preperty fer the reall, near and dear enes. Tbe t.e 

J!.Utavabanats .erka de.linK exclus1vely with la. ~a 

Vyavabiramitr1k& and the :x;iya'Db&p. The termer deals w1th 

tbe leneral law ,~f »Z8 gr.oedura er adjective la. inolud1na 
" 

tep10s en t~ titles ef la., the apgelntmant et JUdies • 

.... *. oeDSt1tutlen e-r the different oeurts and the 

d1fferent stases ef l1tigat1en aleng with tbe var1.us 

means et preet eto. It 18 rx. ver,y s1&nlfioant te nete that 

theugb the auther refers te t .. e kinds et pree:f---.. hw...n and 
'i2&) 

dlvtne.···stl11 be dees net deal with the erdeala. Tbe 

Hasen .1&bt be that en aeoeunt ef be prevaleDBe et the 

a.oUlar element in La. and the adJDlnlstrs.tien thereef. 

appeals te the" supernatural died the1r -..z natural dea'tb. 

By far the mest 1mperttant juris't10 .erk et ii .. itaDbaDa 

1s his :r;;yabbaia .hioh sets ferth tbe •• 8't s'trii11na lepl 
""_ ('3) *_-*' theerles m:111tat1D&.ap1nst these et V1J,nanes' vara,. 

Aceerding te the fundamental tbeer18s ef iIaiutav&baDa. 

aens oannet bave &n¥ interest in tbe 9reBerty by birth er 

durlns the l1tet1me ef the1r f'atbers. ner o&n they effeot 

par't1tlen durlD6 the lifetime et their fathers unless tbeJ' 

- -
(,2&) Even at the 9Nsent t1me many kinds ef a80allecl 

erd.eala are ~_i:': aotually agp1.1ed in cases er theft 

aDd etber effenoes. 'l'hUs aatioal&n (oU.!? mevement). 
_ _ r 

w1nne.lnc-basket.1naantat1en(kUl&9&da) are semet1mes • ,. 
reserted te by tbe village peeples with .ccasion.l 

soocess. 

(63} Fer cemments, See Chapter VlIJ. It6 
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.... ......... ~ 

desire i a Wiaevf w.JllJ inherit l:l6r husband' a ~r.!lert:l IIVilll 

theUSh the husbi;2,nd t!l1~ht be joint ',Ii tLl dis b:cotL..er L.l.ui 

lastly the ,JrinoiDla ~ 1.nilarit&noe was t~ be ~$verne;l. 

by the :i'lOtr1r.e ef s';'Ilritua,l et:N.'1ea.o¥ iJwtoe.d .~ t'}ret)j"nluit~' 
64, 

P.r l"}ju t.llE'!!':"'Y. ]Yl :"'"f"!f'A~i:~ t. t.J\r! ~'i~1''''3 l')~~ r.::"':"t.TrQ"l;;'1.PF;'~~.~ 

$t.. 1':-0 IIciorticUla.rs are knoW!: t1.bout "C,n,is i..tuthor. 

5. 

)(1taks&r8 was the earlier of tl.ese tW!Ii .:lIost 1ill~arti:;l,nt 
• 

ao~nt~ries of hindu ~ •• It was o@w;osed about clese ef 

the 11th oentury er the beglnniD6 .f t.be lath oentury_ 

As regards ancestral pre¥erty tte Klt&tsara reoooniseA the 
• 

~ 

right by tbe wery birth; thus ~ sen wL8 reaarded as & 

ceewner ef bis father trem his very birth. Aooerains te 

this scheel again a • father bas get ~~y a restric~ed 

Jower of al1enat1en and a sen oan ola1m ~rtitien evan 

against 

between 

the father. The IUt&ksara _kea a d1st1not1on 
• .c!'-.1~ _ t:- _ 

-ApratIb&ndba daya- and ·S&4?ratl~njb£. daya·, the 
j • 

J 

fermer applying te IDa ancestral 9re,perty and the latter 

apply-ins te sell"-ac qu1red gre j:4rty. Reprd1q - S&J:1r& t1b&ndba

di'ya. the ,pesi1iiQn Qf a Mlta:ksara fbther 1. exaotlY 'the -same :. as tmt ef a ~y&bhi&& 1"ather. Tba interest .1" a 

member ef the Jelnt tamily ~reperty ~8ses ~y tbe iectr1ne 

~f' surv1vorshi~ te the .laI etber .aMrae As regards 

a11enati3n, members e1" a Kltakaara family cannet dls¥ese 
• 

e1" theIr shares while undlYlded.~mtt1x~ ••• ' The ~r1nci~le 

.~ Inber1tanoe in this scheel 1s cons-D6U1nlty er 

prep1nquity er bleed-relat1ensb1,p_ aut oe&D&tes are 

pestpened te aSll&tes. The deotr1ne e1" faotbm va.let i1a.s 

been recegnised in this sOheel eQly partially. 

In the :oiyabbip sch •• l en tbe ether band, r1&bt 

te preperty aoorues _1' death et the last ewner. 3enae a 

son cann()t ~ve MY ahare In tbe anoestral or sel:f"Uocqulrecl 

-
(6.) The .erd - uddet.- bas la.en used 1n the sense Qf 

Cha.,tIter in the fameua .erk -.danratnapra.[i.ta. •• 
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prepertl' until tbe deatb et the fatber. There i8 ne 

4ist1netien here1n between Sa,Prat1Mndba d&y. anci the 

Aprat1bandba day •• In all cases the diya 1s sa,Pratlb&nd.bae 

inaependent .f the quest1en wbetber the ~rep.rt7 1. 

ancestral er aelf aoquired •• tather, tberefere, bas 

let an abaelute pewer ef allenat1.n and a sen o~n net 

claim part1tlen er evan ~inte~nce as a matter ef r1&bt. 

The interest ef every member .eUld 9&SS en bis de.ttl t. 

his ewn beirs 11ke wide. er daUihter acoerdlIl6 te the 

rules of inher1t&nce. Even en undivided wemter of ~ 

Je1nt family oan '1 sell er give away his sllare. TO. 

pr1Dolgle et inherItance is ias.d en tbe tb.er, et P1nda •• 
er spirit_l eff10&07_ SeIDe oesna.tes a.re ¥referred t. 

IIJ&.Dy agna te.. Tbe d.o trine af fac tum val &t 1s fUlly 

reoe,n1sed in tbe Diyabh&ga aoheel. 

ODe ef the .est Imgertant ge1nts ef d1~f'ereDOe 

between the K1taksarn and the r;;yabt:ap acbeel 1s in 
• 

respect er tbe aeOlletat1en et the term str'Idbana. The 

Mlt&keara derives the raeani~ ef tbe term Str1dba.D.iI. trem 
• 

the fellewins text et Y&JDaValkya ; 

- - r --P1tr1matr1patlDratridatta~dblainyu~i&taD 

idh1Vedan1k&dyaDfa strldbil.na~ ,*rik.lrt1ta .... 
I 

... / 

Vi Jnanes' vara saya -That wbich ws g1ven 13y the 

f'a.t he r, b7 the .. tber. 1Iy tbe husband er 8Y a br.~ber and 

that whiob was presented by the ~ter~l l.llJCles and the 

rest at tba time ef weddin& befere the nuptial f1re; and 

a gift en seoend _rriase er &Db IratU1.ty en &Oceunt 

et supersess 1en and. a.s indica. t.ed by the werd -id,ya-.t and 

tba rest). pre~ert7 e.t&10e4 by (1) inher1tance, (a) 

purchase, (3) part1tlen, (4) a.laure, e&_ adverse 

pess.asien, (5) f1nding--·~11 this is 3tr1doan& aooerd1na 

It oan be olearly seen tb&t tm. f1rst _d*'~. 

pertien et the allev. defin1t1en is ta~en frem tbe 
_ _ .J 

def1n1t1en et Stridh&na as given alleve by YaJDaval&ya. 
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t 
The seoend(Part. hewever 1s an expana1en ef the .erel 

~ ... - - ~--aely.- 111' V1Jnanes'va.ra. This werd .cOlle. in YajDliiovalkya' 

d.t1n1tlen -se as te 1mlude In Str1dban& f1ve d.lstlmt 
• kinds e-r ~re~erty .hloh were net reoe&nlsed a8 strI~b&o& 

by the early sages. Xe1tber llanu ner the etber Mias ever 

recesn1sed these kinds et ,preperty as str1dbaD&. Manu 

recegnised enly six kinds ef StrldbaD&; ~ut tb1a ViJDine.' 

Tara explalns ... , S&y1~ that all that was meant "'y Manu' a 
If 

text 1s that t~umber oannet be leas than s1][ net that 

1 t oann.t be mere than s 1x. Arl'j t'urther be eXil'r8ss1y say. 

that the term strldhaDa oen£erma in 1ts iW,flert wi",L. its 

ety.elesy and 1s n.t teohnioal. The resUlt 1s tb&t aoo.rd1a& 

te the .1taksan prepart,. ef any descrl",t1!n ~elell&1ll& t • 
• 

a weman 1s Str1dhs.na. It _1' be a ,,1ft fr.m relat1.na er 

a 81tt t'rell _ strans.era. It _y be ~rel;)ert,y aoquired ~y 

inheritance er ~re~erty .... talned en part1t1en. It ma,y ~e 

her aam1Dis er it may _e prepert7 acquired ... 1' ber fr •• 

any ether seuree. ( 111 taksara, Chapter II. Sect1enl,.. • • 
Paras 2 .. 4). 

_W,_ _ 

Amena .ther Smrit1 texts Jl.utava.bana relles en tile 

:t.llewlll& twe texts ef xAtyiyana :ter the def1n1 tien &nd the 

dispea1t1en ef Stridhana preperty; , 
.Prapta~ at 11P&ls~u yadVitta~ Prlt,yi eaiva ya~ny&t&~ 

- y (-
BbartUh sva~a. lIb&vet.atra s' .8a~u .trldb&DaIl Mat .... 
•• • e i • 

A9utra s' ayamm bha.rtuh Paly&ril! iur&u st1ti .. -
"'bWiiita_ra~t kti'nta diya~ UrddbW&+-9nu,y~ •• - --C.mmentlll& en the f1rst of' the abov. texts, the DaY&DbaC& -8&1. that the tam str1dbaDa bas a tecbn1aal _ani~. vizi 

1'" Mana tbe abaelute estit.te ef a .eman. Wb1le oemmeni1ll& 

en the sea end text it says that ever tba ~re~.r"',y 1Ilber1t ... 

117 a wid •• t're. her busban4 tbe w1fe bas &et enly .. li.1ted 

tnterest. This latter interest 1s called .emant • estate. 
__ .-. -#Ittt/If 

Ji-.utava.a.na alters the text e£ Y&Jn&v&lkya lIy aUhst1tuc1Ilg 

the eX.i?la-tive 'eva' fer 'adyat se as t e oentine tbe tera 

Strldbana te the kInds ef ilre'perty .gec1fically enumel"Mteli 

lIy yaJnavalkya. Naturally be dees net &aoe~t the deflnltlen 
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, , as &lven in the .IIitakaari and detines str1dbana to .. , 
• 

-Tt&t alene is Strldhana which she (a welD&n) 

.bas pe.er te &1 ve. aell er use .JDI Inde98ndently e:r lwr 

husband's oentrel-. 

Jl~~&v&bana. bewever dees net say what kinds et 

prepert 7 can be dlspesed e:r by & weman wltheut ~r 

hus band' 8 0 ensent lItut i_edia tely a:rter deflnilij5 StrTd~D& 

he oites the texts e~ htyayana and krada-. 

Thus affirmatively s~eak1D& a~l a1t~s :trem relat1ena 

censtitute StrldbaDa exoept & aift ef 1mm.va~le 9re~ert1 

_de by the mum hUSband; and &l:fts f're. atran&ers al.ae 

oenstltute strld.baDIL il" III&de IN:tere the nU.kIt1&l. fire er 

at the lItriJal preoeaS1en; asaln De&dtively s~~1n& the 

tellewin& pregertles oannet be reprded as Strldtw.pa, 

(1) Preperty 1nherited by a wemanl 

(2) Prep.rty ebtained by her en 'artit1en; 

(3) Gifts :tr •• stranaers exoept these made Defere 

auptlal fire er at the br1Qi1.1 ~recessleai 

(4) Preperty acquired by her threuah meohanical 

arts. (li:yab1i:p Chapter IV, Seotlen I) 

-Rew 11.1 tbeus,h it 1s 0 entended lit l' ViJD&nes'v.ra t.b&t 

preperty inherited lIty & .eman fre. a m&~e is te 8. zwaar.iZ 

regarded as her Stridban& yet ne.bere deea h8 .. nt1en t.b&t 

suoh ~reperty liIecemes .ber abaelute estat.e. On the oentr&I7 

in view et the texts e:t xityayana and. YaJDavalkya as .ell 

a8 the general deotr1ne et the III ~i.Bar& aeo.rd1!l& t. whioh 
• 

even males are net entitled te &D¥ abaelute ewn.rsh1~ in 

oertain types ef .vre,perty. it is eDly Nasenaale t. tlelli 

that & :temale whe bas 1Dberlted a 9re~erty ire. a m&l. helds 

it subject te oerta1n restr1ctlen and 11aitatiena altheQih - - -sucb preperty may be styled stridhaoa lit,. the Mitaksara. 
f (I) • 

On these ame1lj; ether greunds the ~r.vy Ceuna1l .lItserves that 
~ ~.(,.... ~~ lr ~ z,;;,. ~ ~~ ..;.. Ji;... ~ ~~',J-
~, c.~~~.;.~ '. ~~li . ~GA--i6/.i;..~""'~~;"~"~*"oAw 
....,44:'~r· ~ ~~ "~~""(<-~I). .... ~ >~ -'''-''''''''~I.;· 

(1) Thakur Deybee V Rai Baluk Bam ( ll.U 1l.~.A. 13i); 

Bh\J6wan Dean nebe,. V K,yna Bu.. (11 M.l.A. 48'> 

Deb1 Kanpl V Ilabadee (M All. 23. p.a.) 
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6. A@r!rq I pararka was the auther ef the 

- -,J -A para rka-YaJnava.l kya- DharlD&s' astra .. Nlb&ndha.. all: a 0 eromentary 

er rather a digest-~~.aa the very name lmglles. Ha wa. a 

S11ab&ra k1na and &>ref'usely quetad f're. the Grib;ya-sutras 

and the DhaI'lDasUtraa. In his • treatment ef law seme ef "the 

views are simila.r te these et iiaiut&vabana" and seIDe --ethers are similar te Vljnanea'yar&' •• Frem .~lira~hlo&l 

an1 ether data, it appea.rs that he f'leur1s.b.ed in the 14tb (,G) _ _ _ 
oentury A.D. Like Jl.utavabana he ala. adv.a&~es the 

-.tzz" 'spiritual benefit as the ~UidiDj ~rinci~le t. 
(.i) 

determine the su~erler olaims ef suooesslen. ·Tatra 

pra tyasannah pUrvam dlMna bb&ih Yaaih& Manub ADantarah 
• • •• 

sai/indadMra'''atasya taosya dbanam bhaved"-ti ••••••••• Sam~rad&JlA 
... -'-1\ • '1' {. 

.. - - ~ - - -' - 11M' ... - '-0_' ( kara.klbhutanam. Pi tradlna.m trayanam oed&k&d1data y&S' CiM1;at 
• . • • • i 

santati jenye91 tesamev.dak&di~t; sa tasya ~r&~yisannab 
• • -- -sapindah. Tadatra tu sed&ra.bhratatis' ayena ~ratyaS&DD&h . . . . . - - --samanasalDgradanedakadldatrl",vat. Za*JlZ&JlKIdz&."~ 

• 
~.ilrtaEax.%~.b ... ___ II."'b: Tati}autrasf~u tate~l 

vyavahitah ¥ltri~it&maba~1nda0ye~bhlnnaSa~~r&~n&ktv;t. • .... __ .,. ·oJ 
, 1'-

Tatgra~utras~v~tyantavyavahlta~ ~1~~t~Y~~1 sa~~r&dan. 

&bhedit·. 

J)evanandabbatta ; 
no-

l)ev:nandabbatta. beleIl&lng te 
•• 

Seuthern India wrete a very extensive oewmentar,y styled 

o - t Smrlt1 Candrlk& quetiDi 9r.fusely frem numnerless au hers .., 

orlticising their views and efferiD6 his 

werk has been rightly regarded as a very 

en law subject t. the i>revls1enat: e'f the 

... •• -

awn dicta. This 
(i8) 

h1ih autberlty 
_ _ (69) 

Jlltaksara. • 
• 

(65) Kane. H1ster,y ef Dbar~s·astr •• Vel. 1, PP. 330-34. 

(,,) PP. 74,.745. 

(67) As already netloed, th1S ~r~edure served a very . 
M 

usefUl. purpese aAd ~reservlIl& and lecatln& many 

eld. texts. 

(66) I.M.R. 3 Mad. 290 (P.e.) 3Qa; I;L.B ••• Mad. 753(P.C.) 

(19) I.L.~ 3 Mad. 261-2&9; I.~.R. 35 Mad. 160 

.... 
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r . 
Be deals with "the adJeot1ve law, the aens"t1tut1en .f tile 

ceurts, the d1fferent stases .t and a8960t8 ef 11t1.atlen 

and the different titles ef law 1noluJ1na &&as debt, 

depesit, partnership, sucaessien eto. Theuah dUly 

res~.otf'Ul te_rds the general theery et the M.it';ks&ra • 
• 

that & sen acquires by birtb ewnersh1~ in the anoestral 

pr.~erty, st1l1 he orit1a1ses many views et the Kitaksara 
• 

It a18. d.es net ceunt~noe the view .t toe latter that 

the tather ail.uld net be all.wed t. ma.ke uneq~l dlstrubu .. 

tien et the anoestral ~r.gerty .r t.ba.t the metber sheUl-1 

be ~referred t. the f'dother 1n 'tihe Otiose ef suaoess1en t. 

the pr.~erty ef a deoeased sen. The • Smrit1-C&n~1Ki 
, 71) 

enJo1ns that beth the 9&rents sheUld Bueo •• d te&ether ana 

it advecates spiritual benefit as the iUid1nc 9rID01~1 • .r 
(72) 

sucaesalen. In his intreduot1en, the"auther m&&es a very 
saylnj 

sian1tIoant assert1&~~x.i that be will always base his 

d1saussien en autberitative texts and ne .. r en f1ctien& 

·Sarvalekah1tart~ya krtyate Smrit1aandrIk& 

Svabh1prayena bt maya na k1nC1~ha l1~hyat.· • 
• 

He neurished prebably 1n the 12th oentury A.D. 

8. Can,.'les· yara , Candes'vara wrete a Tery extensive 
• • •• 

digest namely Smr1ti-Batnakar& which oens1sts e~ seven 

sect1.ns twe .f whioh were styled the vyavab;ra.r&tna~ra 

and V1 vada- ra tnakaral the ~ermer deal ins w1 th the general 

law ef ~recedure, the different staies et 11ti~tlen, the 

dIfferent means er ~r.et and Judgment and the latter 

dealing w1th the 18 dIfferent ta~1cs of lbW en civil and 

criminal Juris~rudence. Oandes'vari ins~1red the ether 

• 
(?O) SmrIt1 Camdrik& II, PP. 267-68. 

(71) Ib1d II, P.297. 

(72) Ibid ZIX II, P. 291 • 

• 
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authers whe based their werks miIlly en the Saarit1ratna.lut.ra.. 

The V1vada.ointaaa.n1 et Viaa.spat1 M1sra is .ne such werJt. 

The Vivadaratnak&ra e1' Candes'va.ra a.nd the Vi v~da.c intam&ni 
• -.~ Vaoaspati Uisra constitute the twe mest Im~ertant 

&utberit1es in T1rhut subJect te the general ~revislens ef 

the lutaksara. Iluoh abeut tbe persena.l histery ef 
• 

Candes'vara 1s knewn frem his werkaj be was a m1nIster . (~ (~ 
and the Ohief Judge under & Il1thlla King. He~. f'leurlslled 

1n the 14th oentury A.D. 

uadba.vao;rYfa was the mest 

eminent Jurist ef Seuthern India a.nd his werk Paras'vara. 
_ (75) 

uadha.vya. was resa.r~ed as a hiah autherlt.y en i1t& Hindu la.w 

in the Seuth. Muoh (lan be knewn about the ~ersena.l hiatery 

ef M&dm.vaoaryya whe was Ii bretner ef the grea. t siyaniciryya • 

.He was an erudite sohelar, So fa.r sichted statesmsn and Tolle 

bUlwa.rk ef the VIJa.yna6a.r .k.in,sdolD in its ferllliot1". ~.rled. 
( 77) 

In the eld ase he beoame a. sannyasin. -The eriginal Smritl 

et Paras' ara oentains ne verses en vyavab&ra, but 

K&dh&vacaryya lBngs en the slender ,&:lei ef a. alnol.e verse 

ef Parastara calling u,pen the k.ing te rUle his subJects 

witb r1ghteeusness, 1n his tre~tise en Vyav~bara that 
( 78) 

aevers a little ever a reurth part ef the whele oemmentary·. -The werk 1s net a oemment~ry en Par~s'ara enly. but it 

1s virtually a digest en oivil and mere ef re11&leus law. 

Be f'leurished 1n the 14th eentury A.D. 

ViJves'varabhatta 1s ene 
•• 

ef the leading autherities en Hindu Law aoeerdins t. the 
(79) 

Benaras Soheel. He wrete several laeeks under the ___ 

(73) 

( 74) 

.. 
Mitr.'s Net1aes, Vel. VI, PP. 67, 135. - - -In an lntr.ductery verse ef the BaJnit1r~tnak&r& it 

is • said that the be.k was wrItten ~y Oandes'vara • 
at the cemaand ef the k1ng Bbaves'a er B.b&ves·V&N. 
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~tren&se .'L the killS Madana.ti:la. One ef theae .erg ia 

llad,an ParlJata whbJh deals with Vyavahira in ene ef its 

nIne chapters. Anetber .erk: is Subeabin1 wbioll is a 

Oeramentary en the )(it&ksara. The Vyava.~r .. pertien ef 
• 

this eemmentary was ~ublisbed 1n Bombay )1' S.S.Set~ur 

and J .R.Gba.rpure. Aooerdin& te the U'ana.u1lJ: 1l1treduotery 

verses te the Kad&na. Parljata Vis' v •• ' vaN is the seneet 
_ _(80) 

Pad1bbatta and A.bio~. One af the grantees in the Bltraiunta 
•• • 

grant made by the king Sanaama dated 1356 A.D. 1s ala. 

Pad,ibbatta. Bitraiunta. 1s 1n the Nell..re dlstrlot. Heme 
•• • 

it appears that Vla'ves'vara was erliinally a native et 

tte Dravida o.untry and tbat later en be ml~r5ted t • • 
Nerthern India in search ef ~trenaie after be bas cem~esed 

bis first werk SUb.dhini already referred te. He fleurlsbed 

in tbe 14th Oentury A.D. 

11. '- -SUla~ 1s an eminent Mouth.rit.)" •• 

-Dbarmas' astra. Hla nattauwiveka, as the wery name lrD~1.1.s 

______ , _________________________________ a~_----------------------· 
(?i) 

( 77) 

( 78) 

-s- ri_ t ~urva ~s" 0 1111&daks l.D&S&laudr"idn1s" V&r&ka ..... 
• • 

raJ&sut&8&~maraja-mab&mantrl-maY&nwutra-~dbavaSa~ 

edaraiiy&~oar,yYakr1ta M&~vlya vr1tt!·.(Tbe 

Celephen ef the M&dbavlya dbar'Wr1tt1). 

Epl&r&,Phla Carnatica. Vel. VI. K.e;pa &>. 

Kane. Histery e1: D.tMr-.stastra. Vel. ~, P. 3?1; 

See &1a. late. Ohapter VIII en Paris' ara. 

(79) I.L.R. Ii- C&lcutta 36'. 

(eo) ¥»t&m&-* ~g1ira2h1a Jud10~J Vel. Ill, P. 28 • . 
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disousses the lawen ade;tlen 1n all its aspeots. The law 
(81) 

e-r inheritanoe bas Hen ann. dealt wi'th Ill' h1. in the 
_ _ _ (Sa) 

Dayabhaga aeotten .t his Di~k&l1ka. On matters .t' 

Inheritance, s'iiJ.api~ helds seme geaUllar views. Thus 

the texts aoo.raing t. which parents are 9referred t. the 

bretbers .t the deoeased in suooesslen refers aooerd1ns 

t. him te the ~r.per'ty aoquired frem tbe fatber er to. 

&randfo.ther. The term' aflntlstb1taY has Deen ex;~alned •• 
1n the same way, &.s it bi.s been dene by A~Nr.u.t 

iImUtavaban& anel t.be Smrltl Candr1k&. He &.l..8e .,.referred. 

& :fUll bretber tb0~h nett reunited te a .b;;i.lf' bretber 

tbeuah reunited-----asamsriste91 aedara eva &ribnly&t D& tu 
(83t • • 

8&asrlstasapatIl& bhr&ti-. Tneugh there 1s s.me unoertainltl 

regardlnc b1m, still it may be sa1d that 1n all ~r.babil1ty 
(Sol) 

be bel.nsed te the per1ed between l375 and l.60 A.~. 

12. 11sa rUlpi8'p • JUsarumls'1'8 bas .een oredited 

witb tbe autbership ef the .er.k: stiyled 'V1vudb. OandrCi.' 

dealing with the substantive as well as the adJective 

aspects er law. He wrete under the ~tr.naie ef ~r1neess 
(85) 

Laohml Devi in the middle ef the 15th oentury A.l). :.I.'te 

werk ~xax was treated as autberitat1ve 1n K1tbil~tbe 
(a6) 

British Indian oeurts. 4ocerc.UIl& te this werk. strTd~:oa 

y~s t~ be understeed 1n the technioal and restrioted 

sense instead et its universal a~~llo&tlen te lnc~ude aD¥ 

9re~rty held by a w.wan--- ... ·str1dl:lg.Il811 J?&rlbhaalu.mevil Il& 

(8~ • 
sarvam. In this lnter~retati.n. Mlsarum1s l ra olearly 

• 
d1ffers irem the auther e:f tihe .1taksa~ • • 

-
(81) On x.&Jnavalkya II, 114-1.i. 

(82) Ohese's Hindu Law (ild. 1917) Vel t II. 8P. 510-51 •• 

(83) See alse V1ram1tred&ya, PP. 'S2-'83. 

(8.) Kane, Hist.ry ef Dbarmas·istra. Vel. I, PP. 3~5.9'. 

(85) Intreductory verse 2 1n Mitrals Netloes. Vel. lX, 

(8i) 

(87) 

P. 12 He, 290l. 

2. Meere's Indian Appeals, 132, 147. 152. 
-.p~/~ ~ 

Fell. 33 e:f the :f' .,. .... ~el:.kebf! kS. 
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-Vaca8~t1~afra wrete twe 

treatises en law, namely •• u ..... t ... .m V1vadaointa .. n1 ana. 

Vyavat&racintamani, ameDij, ether werks • or these twe, the 

fermer deals with the substantive law and the latter 

deals with tbe adjective law. The Vlvadaeintamani bas be.~ 
(88) 

regarded as a treatise e~ high &utherity in M1th11a. next 

if net equal te the Batnikara ef Candes' va.ra. The divis1en 
• 

1nte substantive and .ja adJeotive law beoame mest ~re. 

neunaed w1th the oemmentat.rs. The d1vision was already 

marked in Narada and Brihas.,at1 th.ugh 1rwas less 

- ,.. perceptible in Ilanu and Ye.Jnaval~ya and net traoeable at 

all in the Dbarmasutras. The Vivadao1ntaaw.n1 .:t Vaoa8~t1.1sr 

ra and the Vivada.oandra et l(1sarum1st ra were graatly 

1n:tl.uenced by the Ratnak.ara ef Candest vara. Tbe V1vadaointaw 
• 

mani was written in the 15th oentury A.D. 

(14) PallR&t1 a D&la~t1, sen .f Vallabba et the 

BlBradvaJ& Getra and e:r the Y&Jna.valkya S'akhi wrete lihe 

encyclepaedie werk named Nr1s1nba.~rasac1a in the lith oentur.y 

A.D. The .x werk oena1sted er 12 seotlens styled sa~ and 

ene e1" the seet1ens dealt with vyavahira. 'Fha authe' was 

the Chief Minister and the kee;er et tbe reo.ras ef 

N1jamsah& whe was regarded ~s the everl.rd ef all tne 
(89) 

Yavanas. This werle et ])i.lapatl 1s .ne ef t.lle mii.ny instanoes 

t. shew that oemmentariea and NlbandbaS oent1nued ~e be 

written even .... UDder the ..;arte~ge et .. the Muslim 

rUler during the1r reigns. 

15. Prata2tUdr-adeva, Prata.JrUdradeva., a k~ ef 

the Ga.Ja.;atl dynasty rUling at Kata.l{ana8&ri (uutt.aoJ[) in • 
Orissa is the author .f the fameu a.nd extensive dij,est 

named Sarasvat!vilasa whloh was oempiled in tile lith centunr 

-- ; ..... .r I. .. 

(8S) II Me.refs Ind1an AppealS 13g, 147, 152; I.L.R. ~ 

All. 267, 290. (P.O.); 1.~.R. Lecal, aia 392, ag9. 

(89) The persenal inf.rmat1ens oan be ebt.alne" fr.m the 

elaberate eeleph.us at the end .f eaoh .f ~be sectt1.na 

See alae Nris1nba. Pr,;"dda. Supra • 
• 
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A.D. by an assembly ef Pand1ts oall.~ te~etber at the caB1tal 
• 

-The SarasvatTv1lasa being a werk oem~esed under the ex~r.ss 

erder et a king fer the benefit et his subjeots ma&es 

the nearest apprea.oh te the Aust1n1an 0 enoefltien ef law 

as a eemmand addresse~ " the ~elit1o&l sUgerier te ~he 
(90) 

pelitioal 1nterier and enteroed by a sanetI •• •• Tbe werk 

1s ef high a.utberi ty 1n Hinu .Law in Seuth India subJect 

te the general autberity et the M.1ti:k.s6ira. The SUDstoanliiye 
• 

law as well as the precedural law have been dealt with in 

the vyavahirakinda. The auther a.lways refers te tile ano1ent 
• 

auther1t1es, cr1t1cises their views and tries te reoenoile 

them. Be supplies valuable intermat1ens abeut tbe views 

-et Asabaya, Bhavadeva. S'rlk:a.ra. and ethers whese werks 11&Y8 

-net yet oeme te light. Be senerally tellews ViJn&08s'vara 

en prtitlen and inheritance and semetimes o.rlt101aea tm 

latter'. zt .. views drawlni attentlen te tne oenf1iot1n& - .,,-views et Bb&rue 1 and ViJnanes'vara. Be furnisbes certain 

1mpertant Infermatlens regarding tbe applloat1en ef erdeals. 
(91) _ _ _ 

Acaerdlng te the Sarasvatlvilasa-, ·theQ&h the Smr1tIoandr1k& 

passed ever tbe erdeals ef water and peisen en the greund 

that they bad gene eut af v •• u., 1n Utula the erdaal ef 

water alene was reserted te and 1n st aurasena(katbura) and· 

Kagadba (Bihar), the erdaal ef ~elsen alene was adm1nistered-, 

Bas,hUll&ndana. wbe was mest 

appre~r1ately obaraeterised as smartacarYi6 en aeoeunt ef 

hIs mastery ever and erudIt1en in the Smritill.& stastraa. 

cempesed several werks the m.st Impertant of which was the 

Smritltattva cens1stine et 28 tattva,s, twe ef which deallnc 

with law were )meYl'n as the Vyavab&ratat'&ya and ~* .. x 
.-

Dayatattva. As the names ef the tattvas imply, tbe -Vyavabaratattva dealt witb the law ef precedure in its 

different aspeots and the nayatattva dealt w1th partlt1en • .. ~t~_____________________ _ ________________________________ __ 
(90) Kane, Histery ef Dbarmas,astra. Vel. I, P. 412. 

(91) P. 200. 
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-Inheritance, strldbana etc. Ragh~nd&na alse wrete a 

o elllDentary en irllutavah&nat 8 .D&yabb&g& and that c emmentary 

a1s. was regarded as ef high authority in Benga~ by the 

High Ceurt ef Calcutt-a. He neurished in the 16th century. 

17. Nanda2andita , • Nandapandlta is ene ef the meat • 
celebrated and vellmlntua writers. He wrete several beoks 

and the mest Imperta.nt er them irem the stand~.int ef law 

1s his Dattakalllmamsa, an autber1tative be.k en &de~t1.n 
• 

dea11ng with all pesslble &s~eo~s ef the inatitut1en. Ne 

ether auther er beok bas been the subJeot ~tter ef se 

much d1scussl$n by the judges ef the British Indian oeurta. 

- - -Sl~ W1lliam llaoIlawshten's Olaim that the Da,ttau.m1ma.msa 
~ . 

sheUld be treated as the infallible gUi~e 1n the vrev1noe 

et Klthlla and Benaras oeUld net be acoe~ted by the Privy 

Ceuncil wltheut seme reservatien. The Privy aeunail says, 

.a .. ~.~a.in ef the DattakamTmimsa ef Nanda~ndlta and tbe • • 
Dattakadandrlk& e£ Devanandabbatta, tw. treatises en the 

•• . ' particUlar subject ef ade~t1.n.Sir William Kacnaahten says, 

that they are respeated all ever In'l& but that when they 

dl~fer the deotr1ne af the latter is adhered te 1n Bengal 

and by the the Seutbern Jurists while the termer 1s held 

te be the infallible gUide 1n the vrevinces ef Mlth1la and 
(~2) 

Benares·. Again the Privy a.unail says in BbaQwan Singh 

V Bhagwan Singh that -te oall 1t Infallible is te. strong 

an express len and the estimates .f Sutherland and West &n~ 

Buhler seem nearer the true I:I:)liLrk; but it 1s olea.r tba.t beth 

the works must be a.cae9te~ as beins hiSh autaerlty fer se 
- (93) 

leng &. tilDe tbe.t they have beaeme embedded1n the general 

law.- The preoise limits, hewever, te whioh Nanda~ndita 
• 

sheUld be fellewed by the oeurts a.re laid dewn in Ba.lOObanclr& 
(94) 

V Gepal 1n the fellewing werds I -The autnerity ef 

(92) 12 Keere·s Indian Appeals, 431. 

(93) L.R. 26 I.A. 161. 

(94) I.L.R. 32 Bemb. 224. 
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ef Nandapa.ndlta mvst be acaeJ:lted exceift where it <la.n be • 
shewn that be deviates fr.m .z&Kjz er a~ds te ~be Smrit1s 

er where his versten ef the law is epJi)esed te suoh 

established custems as the aeurts reaegnise·. Nanaa9Qnd1ta 
• 

alse wrete a aemmentary en the JUt&ksara. :rheU&,h be 
• -generally fellews Vijnanes'v&r&, still he 1s net a blind 

er slavish 1mitater and be frequently oriticises and d1ffera 

f'rGIa his views. He dees net asree with the eX,kll.anat1ezm fit - .,.. 
YaJnavalkya (II, 17), and he em~b&t10&lly asserts thafg~~ 

lnter~retatlen ef the Mitaksara en Visnu (27,2) is wreD&. 
• • •• 

He prefers the fatber te the metber as an neir and .,1.&Oe8 

tbe paternal grandmother as an belr after the .ether but 

,,,#.rere the bretber. Xand&;and1ta n.-u understa.nds tbe 
• 

• erd bretber and sen as including sisters and. daughters 

as well. It is en this basis t~t he adveaates tbe tbeery 
(g6) 

e-r adejl'tlen et daugbters 11ke tm-.t et sen •• One 'thl115 .. , 

sheUld be olearly berne 1n mind 1n t1l1s oenneotlen 1ia.t 

uJlblS.r daughters oeUl."'J Ita ade9ted as subst1tutes ef 

daughters and net e:r sense But tbe reasen wby tbe praotioe 

disappeared. 1s net tar te seek. Aa &dej]ted daughter oeUlci 

net .tfer any religleus ~ eblatien herself; abe ceUld bene. 

fit the adept1ve father enly indirectly and remetely by 

&1vill6 b1rth te a sen a.fter her _rr1a.ie. 'llleref'ere. the 

re11&1eus effioacy expected f'rem an ade~ted d&~bter bad 

necessarily te depend en many oenti1JS,enc1es whioh oeUld 

well nigh be ave1ded by the adeptien ef &. aen---wbe 0 eUl.d 

effer oblatlen d1rect 1n his ewn capacitye In this oennec

tien it is interesting te rater te the etymele&1eal 

dlsouss1en ef' the werd dUh1ta indUlged in by Y&ska wbe 

derives the werd thus , duhi ta (daughter) tha to 1s J 

dUrehita er dUre,hiti meaning ene benef1tting enly remetely. 

ValJyant1 en V1snu. XXVII, 2 • 
•• 

Vide Ante,Cba~ter ~~ 
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By this derivative analysis, Yask& shlws t.b&t t.be daughter 
(~7) 

aan benefit her f'ather enly thrGlugh her sen. It is olee:a.rly 

fir the reasen ef this practioal utility that the ade~tlen 

ef sens IDly surviv6d te the exolusion of the adept1en 

If daughters. It may be ruent1ened here that the sages 

did net olearly mentlen whether daU6hters alSI ceUld be 

ade9ted. &dl9tien If daughters was ~he resULt of 

iandapandlta's .x~lantlen 1£ the terms putra etc. in their 
• 

lnalualve sense. The autheritative ~revisl.n fir ade~tl~ 

daughters is net hlwever, absilutely wltheut its significanct 

Simetimes many desirable marriage ~rlpisals are £eund in 

aetual praetioe te 31: fall thrlugh en aOCctWlt of the 

identity ef getra and such ether questiens. These technica~ 

diffioUlties oan be technically glt ever by this bel~fUl 

methed of adefjtiDg the daughter in questien. ';Chua a 

nemlnal Ir flctltilus ade~tlen might suffioe tl dls~ense 

witb the teohnioal .!:'rehibil;1on on vile 6rowld of "the 

identity of getra and sex on. 

Nandapandlta alse helda seme ether views whioh are 
• 

rather peoUliar. He recegnises an unterlne bretber ~s Qn 
(98' 

heir. A ~nts Jredeeeasei sen's w1dew alse was ~referred 
(99) 

te his ewn daughter. 
( 1) 

• w1dlw was net allewed by him ~e 

adlpt at all. Be alse enjelned that a~ bretber's sin 

must be 9referred fer ade~tlln te any ether s89inda er 
(2) _ _ • 

sag.tra. The expressien • putracohayavahamw was eXjflalneli 

by him as meaning similarity te sen born ~nu by simliarity 

again he implied the ~esslbility Qt being begetten by means 

of Niyega. and the like. He alae evalved the curieus rule 

_______________ --________ --________ . ____ ._rt ________ --___________ ____ 

(97) 

(9a) 

(99) 

( 1) 

DBttakamTmamsa,Vll. 17(Translated by Sutherl~nd). 
• -VaiJapantl en Visnu XXII, 5. 

• • 
Ibid, XVII, 4; 1.L.R. 16 Cal. 371. 

Tbis view was net acoe~tej in any etber ~1&C8 
. 

exoept tax-.,x- U1th11a. 

(2) This view was als. treated as mere recommendatery 

and never mandatlry. The v1elatien ef to1s rUle 
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that a w1d.w oeUld net ade¥t te her deoeased busband bar 
(oi) 

ewn br.therl s sen. Mest et these the.ries have been turned 

down by the British India.n ceurts, Nanci&;&.ndita 1 • 
• 

fleurlshad in the 17th century. 

( 18) iilaka'lt,t»bQi,t,a I Nl1akanthabba.tta was the 
» •• ..... 

celebrated. &uther ef the Bbasavantabbiskara which was se 

christened in heneur et his patren Bnagavanta Dava, &. 

Bundella. Chiefta.in rUling at B.ba.reba. nea.r the oeDf1.uence 

ef tbe Jumna a.nd the Ohambal. The werk. censisted et 12 

seot1.ns knewn as lI&yUkhas, the Vyavah&rlio beiDS t.ba most 

fameus werk dealing with law in its different as~ects~-~

beth substantive and adjeotive. This wGrk was af ~rameunt 

autherlty 1n GU#rat. the island et Bombay and the Nertbern 
(s) 

Kankan. In the Maratta aeWItry and the Ratnagiri uan 
(,~ . -

distr1ct. alse the autherity et the Mayukha was reo.~ise~ 

sUbject te that ef the Mltaksara en the gen.r~l ¥rinol~le 
• 

that the twe werks are to be harmenised with eaobother 
{ 7} 

wherever and se far as that is reas.nably ~&ssible. T~r. 

1s anether werk wbioh1s attributed t. Nllakantha. It 1s *B .. 
the vyavahiratattva whioh is v1rtually based en lAnd a . 

sUt:rlllBry ef the Vyav&ti&ra. KayUkha. Be n eurished. 1n t be 
(8) 

17th oentury. Belenging t. the selfsame family and 

aeurishing abeut the same time there W'g,s anether autber 

-e:r a.nsidarable eminence. He was Kama.lakar& Bb&tta whe •• 
was oredited with til! autbersh12 ef mere than So soers ef 

--------------.. -----------------------------.----------------~---
thererere. oeUld n~t give rise te any l.~l 

oensequence wbatseever. 

(3) I.L.R. II Mad. 4Q{F.B.); I.L.R. 27 All. 417; I.L.R. 

43 Ka.d. 830; I.L.R. 32 Bem'bay '19; J) I • .L.R. 3' 

Bem. 33; I.L.R. 39 Bem. 410. 

The Bembay Higb Ceurt bas laid dewn that the rUle 

is restr10ted te the three 8~ec1£1ed oases .f the 

daughtert s sen, the sister· s sen a.nd the "'etber' a 

slater's sen. 

(4) But the Privy a.unoil refused te tellew the d1a-&um. 
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.erks, the .est Impertant et whieh fr •• tba stand~elnt ef 

- -law was the Vyavaharata.ndava ..... deallns; w1th tbe different 
• 

&speots et law • 

• "tram!,' ta.& M1tram1s'ra 1s the tameus auther 

ef the celebrated and extensive digest Vlram1tr&d&ya 

whl0h in its different sect lens aalled Praka$& deals with 

the different aspeats ef the Smrlti literature including 

Vyavabira. Be neurlshed 1n the 17th century and bis werk 
(9) 

was treated as a high. &utherlt~ net eIlly in Benaras but 
.0 (1) - _ 

alse in oertain cases in enaal ..... ·where the Dayabhai& 

1s 8ilent. The Vlramitradaya cannet ever rUle the cle~r 

previs1en ef the 1l1t&ksar& and 1s 1nferier te the Vyavih&r& 
_ (l~ 

llayUkba in Western India. The tellewing ebserv .. tlen et t.be 
(12) 

'r1v1 Oeunol1 is vary instructive in this oenneo~1.n , 

--Altheuah the Smritioa.ndrlka in tile Seut.barn Presid.aIlOy 1--regarded as the Illest &utheritatlve oemmentary en V1JIl&nesl' 

varats werk. the Vlramitredaya helds in .estern Indl~ 

a hiSh peSit1en. It supglements many ~~s and e.18s1ens 

1n 'the K ea.r1ler cemmentaries and 1llustrates and elwidatea 

witb leSi()&l preoisenese the mean1ns et deubttUl jj)r&sor1~ 

- - # tlens·. The Vyavabara PNk.asa is perba~s the mest ex-.x 

.IaXDKX5 
en 'the greund tbMt the p &1es8 ef liandM~dita 

• 
was an extenaien net based en &D7 autherlty ef 

any Smrit1 (Vide I.L.R. 37 &11. 35i •• 0.) 

(I) I.L.R. 24 ae •• 373(F.B.)i I.L.B. 14 Be •• 23-24. 

(5) 12 Bem. HeO.R. 67-68; Ill..R. 14 Bu. &1,. 

( 7) 

tB) 

I.L.a. 3) Be,.. 4012(P.C.) -Kall&lakarllbatta was the sea end. .en et the elder •• 
lIretber et Nl1a~~b&t8 tatber. 

(9) 12 Meere'a Indian Appea18. 4358'38. 

(10) I.L.R. 5 Cal. 78i(P.C). 

(II) I.L.R. 3 Bem. 3,g. 

. . 
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extensive d11est en law and is d1v1.1ed lnte teur ~rts. 

The tirst ~rt deals with sem. elementary 9r1D01~les and 

general rUl.a ef prtkledure aOOh as the mean1,ns et the 

term Vy&vab&ra. oenst1tutlen ef the aeurts and tbe d1ffer

ent stages et litigatien. ~h. seoend gart deals with burd,. 

ef preet. the different means ef ~ preef, erdeals and 

pesseasien. The third. part dealS with the diff.rne titles 

ef law oenst1tutina its sUBstantive pertien and the last 

part dealS with matters 1n Gases er whioh legal aotiens 

were t. ~e instituted by the king sue mete witheut any 

aotten en the part ef any ~rlv&te indiv1dual. 

2(). Be oelll~l1ed. tn. mest 

- -talleus and tb3 .est knewn d1iest na.ely the Vi va dallbaqarn. 

Ava whiah was preceded by twe ether werka at Similar 

nature but et 1nterier quality_ One et these •• rks was 

published in 1"4 as Ralned' 8 Gentee Cede and ~be etiler wa. 

oe.piled .Y Tr1vedi Sarverus'arman in l?8g A.D. Sir 

W11li •• Jenes and Cele.reeke alse .er. ~ larsely 

res~ena1bl. fer tbe 1nsp1r&t1en whioh wall at ttle reet ef 

theae oemp1latians. Celebree~translat.d the ~.rt1en en 

centraot and inheritance and the tranalatien was ,Qull11sbed. 

1n 17g,_ The app11cat1en and the 1nf'luenoe ef the .. erk 

- -.t Jagannatha Tarkapanoanana were al •• st exalualv.ll 
, 13) 

restricted te Bellial. Dr. Jelly r1&htly reaw.l'iLa "t~"t 'to_ 
d15eat ef Jagann&tba which was CJell;ased at the deSire .f 

Sir '11l11a. Jenes in the secenel balf .f t.he ~a.s't century, 

ter.1nates tbe aa1res ef autheritatlve DlieB~a reo.&n~ •• ~ 

by tbe ceurts. He turther says that dewn t. tho time et 

Jagannatha any learned Pandlt m1ght pr.~.se & new Vyavastb& 
• 

er adJustment af oentrad1ot.ry ~ssaies in different cedes 

er law and set ferth his 6~1nien 1n a new oem,Qesit1~n whioh 

in c_uree et time might beceme a ... rk ef autber1ty. 
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21. 

Besides the oemmentaters and N1bandhakaI'6.S net10ed abeva 

the!.t1- is a t.8t ef ether .erkers en this branch et 

Sanskrit Legal literature whe may be cenvenientl¥ divide. 

lnte twe oategeries. One ef these oateaerles include 

..... autbers whe made very little centr1_ut1en en the 

legal te9i08; the1r .erks tbeuab etberw1se very ce~91ou~ua -~er tbeir dlsoussiens en several Dbarm&s'astra te~loa. 

stll1 tbere 1s bardlY~SOUSSion InJUla;ed in by "them en 

strict teplos er Vyavah&ra er Jes1t1ve law. In tbe first 
(19 _ (11) 

oategary are thus te be InclUded Bb&trlyajDa.str1dh&1I!.. 

- -Anlruddha, Ballalsen. Rudradeva, NaL.~ibt~'ia ..... ZSWx 
- . . .. 

ts ........ xa..xx ... zs .... zax.tx.x •• axaz. .... 'xa.Zi .. kKJ 
_ _.. (11) . 

Kasinath, Fil.rlhara. KUll u.lt& bb&~:a. Narayanbbat:a. (17) 

Kamalak&rabhatta and. the antbers ef libe prak&al a. P;'!.iatt:' •• 
Prad1pa. and II&danaratD&. In the ether oa-cegery are te.&.-c.. 

includeed the authers wbe bave dealt with ax atleaat aeme 

eof the te9108 at Vyavab&;n:... Fer ebvieus reaseDB the list 

-et oemmentater8 and B1bandbakaras oannet be exhaustive. 

.. 1 t!"' _ sa 

(14) Bbit:iyaJDa was ane ef the very earliest oemmentatar 

flaurishiD.l abeut the time ef • Asab&ya. He eXr l&1n& 

the term samvIbb:a& by sating ·8amvlbna~. 
• • 

(15) 

(II> 

bbatr1d&ya itl. See Gr1b&staratnak&ra. Fell. 78&& 

ef D.O. MS Rea 44 ef 1883-84. 

He refers te the aots that have te be dlsoarded 

in the Kall age ·Xali-•• x~t. varJJya· • ., - .. - .... Aoo erdina ta S' arutha Likhl ta. Kanyayamasaumaya. 

dvyangUlacohedad.andah. Barlbara hewever eftera & 
• 

different explantlen ter the werd • dvyangUlacceda-. 

See Vlvadaratnakara, P. 402. 

(17) One at the striking views held by the aut.b.er e:r thi. 

oelll1entary was that Biyega sheUld be ~raGt1sed by 

the w1dew ef a senless aBn and a1.8e that the sen 

bern as the resUlt ef apg.lntment sbeUld De held 

ent1 tled te Inher1 t the wealth left ~y the deoease" 

bus band. 
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'5ain there were ~ny suoh works \vhiah were fellewed in & 

very limited area by enly a few _ number ef ~e~les and 

as sucsh they aeUld net attain the same distinction &8 ~be 

4)-:' 
.. erks that are usually wellknewn 1n the histery Hinedu 

Legal literature. 

In paSSing, referenoe l1J&y be IIBde te these 

oemmentar1es and N1b&ndhas, which dealt with legal te;1as 

te seme extent 1n •• ene way er anether. -t;C he Kamadbanu 

was an. early aemmentary eoeupylng a very aelebr&ted 

puitien. Th1s werk was frequently referred. te by ether 

subsequent aemmentaters such as Laksmldbara. S· Ula.!lini, 
• 

While cemmentlng en . - -Candestvara, stridbana and Bemadr1. 
• - -- - ~ --the text ef Katyayana -Dasasya hi dl~nam yat syat 8Y~m1 

• 
tasya prabhurmatah·:a: the auther ef the Kal..,.ata.~ sUoys 

• .... -- ........ ~ 

·Yada Prasada sv~mlD8 dasasya drite dattam tatra dasadlen-
• 

e.1 8valll1 prabhurit1 prak&s' a • Hatayudhak&madhenUo-o-Par1-
_ (IS) 
Jata~rabhir1tayah·. There is uncertainty abeut ~he 

(19) _. 
authersh1p ef Ka.madhenu. j lIut wheaver the auther, the 

.erk must bave been 13empesed between 1100 and 1200 A.D. 

as 1t bas been cited as bn buthorlty by the ~ataru &n~ 

the Haralata. th.ugh it bas net been menti.ned by 

Uedbi-t1thl er ViJnanes'vara. 

(20) 
Halayudba was an eminent a emmenta t er as he was 

---------~----------------------------------------- --------
(18) Fell. 87' ef the Kalpataru. 

( 19) Aocerd1ng t. CbandLs'vara J the auther et x&madllenu 
• • 

was Gepa~a •••• aepalasya -tu xilllilodhenur&m&D&1D xi"me 
• 

yirthadll6dham avayam samsua;dhe •••• 1s :reun..l in the 
• 

the authership te S' ambhu and acc erdlng lie 

Mr. K.P. Jayasval, BheJ& was tbe auther er this 

werk. But nene of tbese tbeories can be accev~ed 

as enitrely c.rrect. 

(20) He must have neurisbed after the 11th century A.~. 
~ - .,,-••• Kedhat1th1 and X_ ..... txsza V1Jnanes'var& did 
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frequently olted by many subsequent authers 11ke 

Candtst vara. Bar1natha., Lak.smtdbara a.nd .tbers. Be was • • • 
1n fav.ur .t the institution ef Niyega and contended tbat 

a wldew net subm1tting te Niy.ga will be de~rived .t 

her deoeased husband's ~r.~erty. A8~in aooerjing t. 

Ha.layudb!i.. parents were prefer.ed. t. br.thers in case 

of inheritanae of anoestral ~r.~erty. but wben the 

pr.pe~ty was aelf~aQqUired witheut detritment to the~ 
~ 

:taIDtXJ anaestral ~r.~erty, the br.thera cOUld sucoeed 

befere the parents. He wa.s £n. further .f the .,Vin1en 

that if any member aoncealed any item .f ~r.~erty a~ the 
(2l.) 

time ef the partitl.n, he was not t. be gUilty .f theft. 

·Atr4vibhaktalladeva v1bbage ~rapt~ Vacb&narQmbh8tra 

CauryadesablB va.m Jya pays. t it 1 Ha.lyayUdba h· • 
• • • 

Bh&vadevabhatta wrote amang .ther wor~$ one beok 
•• 

• n Judio1~1 procedure nameJ VyavabarQt11aka as it is 

oonclusively shGwn by ref'erenaes 1n lihe Vyava.l:l&ra.lat;ta 

-and the V1ram1tr4daya. Raghunandana remarka----·Aatavyas-

tepadavyap1 ananvi tart bapad.avyaJ?tam(t 1 Vyavab&rat11aka 
'{22} r 

Ehavadevabhattah·. Be also further refers t. the •• • 

disouasien ef' satayudh& with a.~t 111ustr~t1.ns regar11ng 

what m1ght be regaried as a weak re~ly er & written state. 

ment I -Durbalakaranottaram yatb& mameyam bhUh kramagatataM 

• ,A • .' 

vat vadyukt' mameyamhhutjas'avarsabhuJy&man&tv;~t1 
1 ... j.. j 

Pratyuttaram tatvk dba.na.~tra'~~rayUkta.1D ~Sl yate bruv",t. 
.. vi' 

hanirdbanasya das'avirs1k1t1 tarnavalkyam biJam kim tu . '. . 
I - - - r na1ta~Uktam Parerka bhuJya.manaya. bhumeivimsla~i 
J'r '. • f," 

......... L_ ET • 

net menti.n him. But the Kalj,JELt'rU teok him as an 

auther1tative eemmentater. 

(21) V1vada e1n~manl, P. 143; ct. ~ya datta, P. lsa. 
(22)V!ram1tred&ya, P. 85. 
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varslklt1 .. zaxkax~p" __ ilxx_lI ... z.uabU 
• • 

bhUml matray v1sayakam t&t96ra~dbena9&d1tatV&t1t1 
• 

_ (23) 
Bbavadevabhattah. The mest strixlno is tbe view 

•• 
ef Bbavadevabbatta en adverse ~essess1.n which wnen 

•• 
oent1nued fer twenty years raises the 9resUM9tien that 

the real ewner bas abendened it --.·Bbavad.v&atu ••••••••• ... ~ ... .. 
tasmadeva vaoyam yadayam yatbettebhesah ~urv~sv&mlne 

• • 
ahektreddes·.na tyaaat tatsvatvadhvamsarthrpayat1 

• - - -anuma9&yat1 va ••••••• tatba 0& taduddas'ena tyakte 
_ (2.) 

tatparigr&banadeva parasya tatra svatvam&~Yu~ padyatl·. 

The Kalgataru was an ill,pertant .erk and it was 
_ (21) . 

asoribed te Laksa1dbara. The oem~leta MS et this .erk .baa 
• 

net yet been d1scevered. The legal tei'lca have .8811 

-discussed in the twelveth Kanda and they were ef the usual 
• 

d1soriptlen the kingts duty te leek inte the lit1satlen et 

the peeple,tbe Judge , the ....... censt1tutlm et t.be 

- -Sa_la, meaning ef Vyavahara, the 'plaint, the rei>ly, the 
• title 

!DeallS et preet, enWDer& 't 1en et tbe~ft'tD et" law. the 

varieus kinds ef gun1sbments.,un1ts et ~asurea eto. 

rlll&d&&a t surety.' sale w1theut ewnershiM'. partnaraJ:l1,p ana. 
• 

tbe ether titles ef law. 

Baradatta was held in high estee. as an Ideal 

c.~ntater. Be oem~es.d ID&Dy oeJllllelntar1es twe •• erg whioh (2'> _ (.at) 
were en the DbarasUtra. et Gauta_ and IbwSalllla.\pastamb& 

-Be refers t. a ver7 niB. d1st1nat1en betw.en the Brabaa -- .... and etber terlDS and tbe PraJagatya t'el"lll e-r Hindu marriase. 

Aoeerdlna te the stlpUlatien in tbB latter. the husband 1a 

net te enter inte any ether ia'ram er te _rry any ett.r - ... - -weman •• ~-··B.s'ra..ntara. grave,lavya, n&gl strayantara .. 

upayantavyamlti mntre .. aa_yai krlyate. Ma Brahmad.~ 

= • zQ . - • • - 1 • • 

(23) laid. P. 208. 

(24) Ibid, P.P. 212-214. 

(25) Details a_eut the ~rsena.l 111stery ef this writer 

are teund in an 1D8or1,pt1en whioh was discevered in 
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(28) 
PraJagatyasya vist,aah- ~radatt& was nat ao&108t tbe 

• • 
wida" 8 r1;hts at 1nher1 tanoe. He referss. t. lihe 

relevant texts .f i.,past&lDba and Gauta_ a.nd agrees t. 

aaaept the view at the latteJ .h. reoean1sed tllis r16ht 

in the •• st t.namb1gn.ua langua,e •• -.·Putrabh&ve yah 
• - .... - ..., ~ 

Pratyasannatl S&~lnda ••••• bary •• tu r1ktJ:lagrah1nah • • •• .. -- - -saplndadya raks8yurntu dayagrabanalDltyaoaryyasya paksab. •••• • • •• - ~ - -Gautame.stu putrabbave patnyah slloJj)1ndad1bh1lJ, S&lD&IDS' amaba 
. • _. (29) • 

•••••• yay ... 9Yetameva Paksam reaaya~be-. Haradatta 
. . 

.ust have n.urisbed in the 13th aentury. 

Be_dri was a v.lumineus writer bel'Il&1na t. tbe 

-Decoan. His w~rk Gaturvargaolntamanl was a sert at 

encyol.-Paed1& 418cUBs1ni all r1tes and .beervances 

enshrined in the different scrl,ptural literature et the 

ancient Hindua. Tbe .. h h1s ... r1t1&s _In.ly et nen-lepl 

Oharaoter, Btill .be .eoaslenally refers ta seme lap1 

t.plos. On ane lOoaslan be I quetes the relevant text at 

Gautama and mta disousses the sauroes ef ewnersh1ga---· 

sYam1aambandbenaiva nim1ttena Yada.,ad1ya. drav,amanyasy& 
• 

aambbavatl{ava. labavatt) sa d&yah·. •• •• H1s .erk en dina 
. 

and vrata beoame s. pepl1l.ar and autber1tatlve tbi.t the k.ina 

-Bbaskara was d1sorlbed as baving made var1eus &1fts 
(30) _ 

:rall.wins the wr1tlna e'L Bemadrl. Bar1natl:a 1s tbe ",lither 

(26) 

(2'1) 

(28) 

(29) 

(30) 

the temple at Ananta vasudeva, at Bbubanes'var& 

(E.l. Vel. VI. ~. 203) edited by xtJd KlelheI1lt 

The oe .. entary en G&utii._ was knewn as ADivita. 

The name ef tile cemmentary en ipastamba ... 

Anakut'a. 
On Gauta_ IV. I. - -A,p&sta.ba DbaormaslItra II. " I., 2. 

An lnsori~ti.n et the king Bhaskara alias 

Bbavadlra dated 1369 A.D. fUlly oerr •• erates tb1s. 

Sl.11arly the vana~Sll gla~. af Anna Vema date4 

1380 A.D. als. desoribes Ve. as IMkina several 

5ifta t. :se_drl and his a.n ...... ·Bemadr1 dana vr&tl • 
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• 

.~ Smrltlsara. ~b. Dame s.ztltza1s Smr1tlsara er 

Smrltlsira samgrata bas been used 111' etber wr1~.rs &1se. 

Har1nit~.bas referred te many fere"e1na 0 emmentaters ana 

NIMndbak&raa sach as V1Jnanest "ara, Harlbara aDd etbera. 

Be 1n his tufa bas ".en frequently queteli as an autherity 

by _flY authers &ls'. Of tbe tWI JISS tb&t were aw.ila~l. 

in the India effloe l.D1"dealS with seme Dbarms'astra 

tep10s ether tban law Ir Vyav&m.ra. But tile ether lIS deal. 

witb the usual and prlno1ple te,;}ios I~ law lnolud.1q - -Vlvad& anel Vyava.t.ra. 'rhea. tl9108 are clnoernlDg 

d1vls1en and partlt11n et 9re,perty, father- a sbax. at the 

tlme If partltlen. special abare ter the first bern aen. 

the classes et persens exoluded trem l~rltano. and -partlt1en. Impartible estates, def1nltl1n It Strldb.aDa, 

the different kinds ef the secendary alns, Inberltanoe 

et preperty wbeD the deceased leaves ne sen behind. 

reunten atter part1tlen, &ambling and bettinA. tbe 

dlfferent ferms ef gunlsbment and the differnt ataaes and 

terms ter tbe law ef preoedun lnclud1q tbe 1)la1Jlt. tbo 

written statement, e"ldence- eral and deou.entary. 

pessessien, _tba, erdeala and Jud&menta • .Reprd1ll& 

reun1en be ... es a very a si6D1~1oant ebservatlen----£ta 

- - . -eva Smrlt1aare Yada p1tal .... Kenacit wutrena sa.ariie tada • • .,- -taddhanaa aa_rlata.gutre &rlbn~p.t nasarasrlsta 9utrah 
••• •••• (31) 

"'fBrl~~1Da8tu ... msrl~!l tyaV18·e~.~h1db&Did1t7Ukta~1 - ' Fre. the dit'f'eren't refer.noes te and by lii.r1natba it 

•• ellS tbat he neurla.bed 1J:l the :tirst half e'£ the Itth 
(32) 

centur,y a'eut the time ef' Oandes·yara • 
• 

• p - • 

Pedda-Xemarl-Verma 1a ala. desorl~ed a8 e&&er fer 

Da IIBkins Si:tts accerdina te the rUles ef Be_drl .... 

·He_~r1 Xalpedlta aanaa.aksae • ~.I. Vel.. Xl, P. ~I. 
~ 

(31) FI~ie 37 , et' D.C. as .el 57 It 1883.84. 

(32) RI reliable lnfer_t1en abeut the i?8ralnal histery -ef Bar1natba 1s &"a11a.le. 

Dhaka University Institutional Repository



.~ 

.~ .. r!aanha 1nJa va. Para.s 1ka dharan1s' ai:&sy& aa JagranI 

Baja Tedaramallaoandak1ranastlvara_ratipedaya. • •• • 

lek&na .. t1gadbadurnayata.edbamsaya Padmets&~natanvan 
_. • (35) 

Vyavab&ran1rnayakaras'ren1m tanetYUJJv~thm.· 
• • • 
.. 

lnantadeva was rea~ens1ble fer the oem~il&t1on ef 

a very extensive Digest which was knewn as the 
(3') 

Smr1t1 kaustubha. This .erk was recegnised as autber1tat1ve 
(37) 

by the Pr1vy CeUDell a1.e. Be elaberately discussed the 

different as~ects of tbe questien. e£ &de~t1en as te whe 

can adept, .he can ~ ade9tad, the different oer ••• nies 

ani ~.rmalltl.s et ad.~tl.D. the rUle. ef sueoessien by the 

a.de~ted -- -sen and se en. Like tba Dattaka M1ma.msa be 
• 

:taveurs the adept1en ef nephew as biably Iaudalll. in the 

first tnatanc.; -then en. may select any sasetra, saj1n~. 

then an asasetra s&p1n~ then & sagetra but asa~1nqa. thea 

any ene ef the aa.. east. theUSh net sa"etra but a da u. 

Ibtera er a 81ster~& sen oannet be ade;ted ner can a 

bretber, a paterTbl er maternal uncle be &de~ted-. A 

~ udra. can leplly adeitt a sister's sen er a QaUihtert a se •• 

"-An eD1y sen er the e1dest sen cannet lei&111 ade~ted. 

A wife ca.n a.dept witb censent ef ber busbfa.nd wb.1le .oe is 

alive. But a w1de. dees net require any grevieua germlss1en 

frem her husband. The lI.y te be adeJ?ted -7 ~e bele. 

five or abeve five and he ~1 be taken in &de~tien either 

be:f'ere or after the perf'erll&ooe ef the oWii oeremeDy 1& 
• 

the Il&tural family. He refers te the b11&i Purina thus~ 
• 

.. • ? , -, Ii - . 
(34) Tedara mall. was the fameus F1n&noe Minister ef 

• 
Ak.'*r. 

(31) D.C.MS He. 3" ef 1875.7'. versa Ne; 2. 

(36) This Digest cens1ats ef several aeot1ens knewn as 

Xauatubbas de.lins with different sUbJeot matters 

- -... -such samakara. aoara, dana etc. aob Kaustubbli. 
• 

was further subdivided 1nte -d1db1t1s· There was 

elallerate dlscusslen en adept1en and this ~rt was 

referred te as Dattaka41db1tl. 
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-Krisiaba Prasada. & .erk e~ enolo1epaed10 ebaraoter 

de.line w1th var1eus te~ics et the DbarsMstastra was 

written ~1 Dalapatl er DatadbIs'a. It 1s r1~htll egen te 

susplo1en d 1f' thi8 was the real name et the auther .he 

_elenaed t. the Decoan. Fre. his werk alae, it 18 clear 

that he sugperted se .. ~oUll&r oust.1DS .f Seut_rn Illd1a. 

AooerdlD& t. hi. tbe -.rrla.e with tbe d&~bt.r .f 
_ (33) 

IlatUla was sanet1ened by the VeQa8 and as suoh lt did net 

~ -deserye te • oeDSur.d-~·.·V&.tQtastu aatUlasuta gar1D&yaaa. 
• • - -ve4&'h1bltataya na desa itl V1starena va&a"a.ah. • • • 

BaJa 'redaramalia ce.piled a fa.eus .ncycl.~ldla 
• 

• -r di:t'ferent sU_Jecta such as acara, ~_. at racid.b& 

etc. lnoludina Vyavahira. MOb ef these SUbJects was 

treated in a separate seet1en which was knewn &8 a 

-SaUkhya-. The -v,..va~ra sauk.,bya· dealt with law 1nclud1q 

Its varleus t.~ios such as the resJens1b111ty ani duty 

er the kine; in matters ef ••• azta_*tu adal1nlstratlen 

e:r Justlce, the oenstitutien ef tbe Sa~, the qua11fioa

t1.ns and appelntment of JUdses, the sitinif1cani. ef the 

-term Vyavabara. the descr1ptl.n ef the different -Vyavahara padaa .t tbe tlt:Lea .:r law. time and. ,jrIlaCe e1' 

law sults. the plaint, the written statewent, the 

prat1n1dh1 er the representative et the paxt 9&rtlea. tlB 

relative, 8u~erier1ty ef ene kind of ~reef over another, 

different kinds ef witnesses, ~~cumentary evid€~~e, tbe 

Imp.rtanoe ef peasessle., a.arees ef .wnership. influence •• 

01roumstano1al eVidence, erdea18 .. nd eatMC4ld different 

kinds .-r punIshment irwludlD& f1nes. The Vyu.vamrii. 

eaUkbya be&ins witb an 1nvecatien e~ the L.rd Shiv. 
!34) 

-rellewed by an enleiY fer the KQlb&l Emperer .kbar.-·~~ 

bNa 'll • -. • ST ,. Rl 

(33) SaIlSk&raa&ra. Felle 9. The werk is divide. inte 
• - -twelve aeet1ens n oalled sara. The vyavabaN 

sara dealt with tbe usual t.j?ios er la.w swh as the 

-meanill& .f Vyavam.ra, the tItles et law, tbe Mana 

.f preef and the prlnolJr,11es e! inheritance. 
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.~.,. rlmanha.1nda va. Para.s1kadtara.nis' a&:as)". B&Jagran1 

Raja Tedaramal1aoandaklranast1vara~ratiped&y.a. • •• • 

lek&Di.atlgadbadurnayata •• dh&msiya Padmetsav.&natanvan 
_. • (35) 

Vyavabaran1rnayakaras'ren1m tanetyuJjvat~m.· 
• • • 
• 

Anantadeva was rea~enslble fer to. o.m~ilat1on er 

a very extensive D1S€st .hioh was knewn as the 
(3'> 

Smr1t1 kaustubba. This .era: was reoes,nised a& autherltati". 
(37) 

by the Privy aeuncil al.e. Be elaberately dlscuase~ the 

different as;eots of the questien. ef &de~t1en as te whe 

can ade~t. whe can ~ adepted, the different oere.en1es 

ani i.rmalities ef adegti.n. tbe rUles ef sucaeasien by the 

- - -ade.,ted s.n and se en. Lite the Dattaka M1mamsa. ba 
• 

t'av.urs the ad.,ptien ef nephew a8 hiahly laud&1I1e in the 

first instanoe; -then ene may select any sa&etra. sa~in~, 

then an asae;etra sapinda tben & sagetra but asa.;1nda. thea . . 
any ene ef the sa .. easte theu&h net sa&etra but • dau. 

shters .r a aisterta sen cannet be ade~ted ner can & 

brether, a paternal er maternal uncle be &~e2ted·. A 

~ udra oan 18&&11y ade9t a sister' 8 sen er & daughter' a se •• 

'-An .DIy sen ar the eldest sen cannet le~lly &de~ted. 

A Wife oan adept with censent .f bar busba-nd while be is 

alive. But a wide. de.s net require any prev1eua ~.rmisslen 

fram ber hUSband. Tbe ltey t. be ade¥ted may It. bele. 

five er abeve five and he may be taken in ade~tien either 

bef'ere or after the perrermanoe ef the 0. ceremeDY 1& 
• 

the natural family. Be refers t. the b11k.& Purina thus, 
• 

p • .. F' - - I L 

(34) Tedara 111&1.1& was the fall.us FiD&noe Minister af 
• 

Ak.bar. 

(31) D.C.MS Nea 3" .f 1875~". verse Ne: 2. 

(36) This Digest censlats ef several a.ot1ens knewn as 

Kaustu_bas de.lina w1th d1fferent subJect matters - -... .. sooh salD8kan.. aoara, dana etc. Eaoh K&ustubba 
• 

was further subdivided 1nt. ·dldblt1s· There was 

alalt.rate dlacussien en adept len and tbis ~rt w&s 

referred te as IMttaka41dhi tl. 

--
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-Esall vacasa. Nbusu X:11k:.i?~na Pusta.kesudsrs'anannlr. 
• • • • 

)hUlat vadltl kee1t. Anyetu s&1I~atve91 adya8'1.katrayasy~ - - -8&setra dattaka v1sayatvattat pn&.ya path1 tat "t.enanty.",sl' Iek .. 
• -.X~&aJK &sya~1 tadv1s~yatvamev.c1t&m. atab 8a~etr&8ya • • -dattakaaya Daya. nila. itl P&rln1te~i dattak.& lIb&bodltya. 

• • - --b~ Vastutastu naBagetre~yu~nayanantus&~kLrettaram 
• • 

~tt&katvasamanyanisedbah kartrem .'a~&h pur.anavacebb1re •• • • • 
~ ......... -

Ya1dlkal1n&e VlrUddb&smr1t1.&Oasa~ PramaD¥&S&lIbbaV&8fa 
_ _ _ (38) 

'Databatadh1karanavart1k&r(j,l1&ks 1 ddllat vat ••••••• ", ••• •• • .. 
Like tIle auther ef the -- . DlLttakall1lD&msa, Anantadeva 

(39) • _ 
e-r d&~hte ra. IUlakant ba t ala. 18 In fa •• ur .f adept1en 

•• 
hewever, is against this v1ew. Thus Anantadev& .ay~

-:oattakaputrp ap1 svTkira ukt&vldh1na uz~ k&ryab 
• 

Vaksyill11 Putra sallJ6l'&bam1tyad1gata. Jutrasya ~umin 
• • 

putra1tyad1 va1d1ka praye&ellU[akena vrlttl~ldUkta Qyiyena 

Putrlsadbaranyat. Danapratigrahavidhisu uddes'yav1sesa-
! _ _ _ • _ • (40) 

Pumatavivaksayas'ca. ltib&s&puranesu Kuntya dattakotvQxtesQa-•• •• 
, .. • 

(37) 

(38) 

(~) 

12 M.I.,. 3G7, 438; I.~.R. 3 Bam. 353, lil. 

SaIDSkira Kaustubta, w. l'~ .. 7C. See a18. Vyava.b&ra-
• -_yuta, P. 114 ln oenneotlen w1tb the ebservatl.na 

- - -en the Xallka..,Jurana. • 
• 

Nandapan-J,1ta., the auther ef the DatuJt&mT_p&, 
adveoatea the tbeery ef adept1en ef QaU&hters 
_iDly en tJ)e gralUD&t1cal censtruct1en ef tbe ward 
putr&, santana er &patya etc each e~ wbioh .erQa 
lncludes daU&htera alae. It aheUld ..... bewever, 
be n.t1ced thliLt ne auth.r ef tbe D.b&r-.sUtras er 
Dharmaa' a"!tras a: sa1d anytbing abeut the ade~tleD 
ef daUChtera. 

Slmskira Kauaturbba, P. 138; Cf. Vyava~ra • 
mayUkha, P. 108. 
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2..,B AfT E B i 

.wn~4RATIOJl g: ~NDU !tAW D~Q .T~J(-AATM 

fWO~. 

Intreduot1.n ; The per1ed er the cemmentarles 

and the Nib&ndhas, as it has .eee seen cevers the leD&est 

peried frem 900 A.~. te 1800 A.D. ~his ~eried &lae 

Inoludes the ~eriod of' Muhbram&dan rUle 1n IndIa. The mest 

ef the 1mpertant aemmentaries and Nlb&ndbaa were cem~ese& 

duri~ t.be Kehemed.&o perlsd. This 1s a sure 1nuieatien 

that Hind.u.Law did net die eut durlna the Ilahell1edan rUle 

In India. It oeUld net dle eut. Dr. Jelly &lse refers te 

-the Nr181nba~r&sada written by dala,t>atl in tbe 16th oentury .. 
and the Tedar-:naniasa.ttkhyEo. written _y .z ... 1'edaralD&lla. 

the fameus Flna.aoe II1n1ster e£ Akbar, in the same century_ 

"A:f'ter Mah.medan rUle: says Jelly. ·.had been estab11she..l 

in the oeuntry, tbe study er Hindu Law dId net tiler.fere 

be.eme extinct and 1n the 16th oentury .-r we t1nd Dala~atl, 

.ne e:r the Min1ster et: the well lmewn 1i1zam Shah dynAsty 

~f Abmedn&~r, writing an ener.eus dieeat .f law aalled 
( 1) 

Nrisinbaprasada.· Resarding the ether werk a~se • he 

sa.ys that "the iIl'"Greduetery remark.s shew that T.darananda 

1s the same man as Tedaramalla. the able and p.wert'Ul 

Hindu M1nister e~ the MeghUl ~mgerer Akbar(155,-1,OI). It 

fits in with ~he oencil1atery spir1t ef Akbar-. aenera1 

peliey tbat .ne .t tbe meat inf'luenti&l man ef his aeurt 
Hindu(2) 

eempiled a bUlky Sanskrit w~rk on/~ •• xLaw·. Dur1ns the 

Il&hemedan per1ed the natural and untrammelled grewth et 

Hindu Law was simply arrested te seme extent. The rUlers 

were strangers te this e.untry. They did net &cce~t Hindu 

Law fer themselves; net did they abelish the Hindu system 

• 

(1) Outlines el a.n Hiatery ef the Hindu J.lfJ.W ( Ji ofugore 

~aw Lectures) by Dr. Jelly, P. 18. 

(2) Ibid, Pf. 19·~O. 
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ef law altegether. Hindu Law was allewed te be reserved 

~er the Hindus and the Uahemedan rUlers did net interfere 

with this system in any very appreoiable way se far as 

it 01vil aspeot was oenoerned. The resUlt was ttJat in this 

wa.y the llabamedans fellewed their *hemedan laws and. 

the Hindus were a.llewed te stio& te their awn system .f 

law. Thus arese too two separate systems ef persenal law 

wbiob praotically preceeded en ~rllel lines and which 

remained ta be medifled later enly at the time af Britisb 

administratlen. It was very wisely and .x~diently deoided 

nat t. interfere w1 th the .1 persenal laws ef ~he Hindus. 

It was olearly underst •• d that 8. suooesafUl subJugatien 

af the oenquered must depedi en the respects shewn te 

their sentimenms In genera.l and te their laws and mannera 
(3) 

in partiCUlar. This was withres~eot ta CivIl law aDiy. 

The case was different in relatlen te Criminal law. Bereln 

the law was administered meetly by the selfsame ~rlbunala 

whioh rDiiode ne d1stlnctien between the Hindus and tbe 

llahemedans er their systems et law. As a matter ef taot 

the rUlers .... x underlined oriminal adm1nlstratlen and 

inflioted just and deterrent sentences mest im9&rtl&lly 

irres~ective et any oens1derat1en ef the status ar ~er- ' 

senality at the aocused .Jersons, agdoir.. the fundamental 

eencept1ens af crimes and their punishments were essentially 

Similar te a very large extent in the Hindu ~w a.nd 

Mohammdan law exoept af c.urse the Muslim G&nan law wh10h 

was speeifioally inapplicable te the NenMKuslims. It 
(4) 

appears frem the Fatwa~.~Alamg1r1 that the ap911cation. 

if a.t all, et the ~rinol~les ef Muslim law t. the Non

Muslims weuld be geverned by ~r.clamatl.n8 and the ediots 
( 5) 

ef tLe rUlers from time te t1~mt When there was no mantien. 

'" .. '"' 
(3) The Abbasides a.la. whe rUled in Eagdad during "(.he 

five centuries after the Omeyades rUl.lng at D&ma.sous 

reserved the laws .f the N.n~~uslims far Severning 

the rel~ti.ns and transaoti.ns am.~themselves. 
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• 

.f anything regarding the Nen-Muslims, the 9rinci91es 

dlreotly concerning the s~irit ef Islam oeUld net be 

t applied t. the NenwMuslims. Xhus as eatlne er sell1ng 

p1S·s meat was allewed by the Hindu rellgien. ne Hindu 

oeUld be ~redeouted acc.rding t. the Muslim oanonioal 

Law fer such aot ef a Hindu. The MUSlims er the .tell.w

ers ef Islam alene could be tried and ;unisbed fer such 

acta. It was ene ef the mGst generally aeae~ted 

prinei,t)les ef the IlUSllm:s rUlers th!:l.t tile law ef " t Sbara' 

ba.vlns been derived from tbe ·UsUl.-Ul-UsUl." must De 

reserved exolusively fer the MUSlims alene and all the 

nen-believers er the Nen-Muslims were te be ~e~t eutside 
( 7) 

its orbit. It was •• olearly fer ~be preservation and 

presperlty ef the seciety that the admlnlstratien ef the 

Oriminal Law was striotly regarded as a s~eoial res~.nal~ 

billty ef tbe state. 

The distiootians between the persenal laws ef tJle 

Hindus a.nd the MUSI ims whioh besan 1n India. with t1:E • 

Mahemedan rUle was alse maintained by the Britiab rUlers. 

But in OIDurse ef time, with the Br1tlsbers, the tendemy 

was t. reduce the SO-98 ef the distinctien te its minimum. 

During the Kahemedan rUle ~ractlC.lly speaking enly the 

oriminal law was largely cemmen te the Hindus and the 

Xhe Maheme~n rUlers(Tbe SUltans ef Delhi) alae 

fellewed the ~ Abbaslde pelio~ en this peint. The 

SUl. tans in their turn were aga.in fellewed by the 

Megh&l &mperers. 

(.) Vel. II, PP. 347-357.(Oa1. ~d.) 

(5) Mirat It P. 250. 

(&) Fatwa~eNA1&mgirit Vel. II, P.357. 

(7) Ibid. (Ba1llie) P. 17 •• 

Dhaka University Institutional Repository



(8) 
Muslims with the exoe~t1en et tbe a~~l1oati.n .f e&taa 

(9) 
and erdeals. And the civil law was admlnisteredaooerd1ng 

te the persena.l systems. The British rUlers hewever. 

bega.n te widen the soej?9 ef the cemmen .r the genera.l 

law at the a.at .r ~be ranoe er the res;eotive ~8rsenal 

law8. As a matter et tact, many Aots were ~ssed te lIJ:i.1te 

- - I. 1 

(8) Oaths were administered t. the witnesses as l,t 

appears trem the Ain-•• Ak~rI. Vel. 11, RP. 37,.1. 

The :Muslims b8d te .wear in t.he name ef .. Ged and 

the Hindus bad te swear by the oew. (Fatwa-e"'Ala ... 

gir1-M -Ba111ie. P. 748) 

Ovlngten, an English traveller. whe at"tended many 

trlals 1n several ceurts ef MUSlim India, says tbat 

e&ths were administered 1n oentrevera1es and 

decialens er rights. (A Veya.ge te Sur~t{liaij) 

P. 138.) If a 9laintItf .eUld. refuse te take .... tb 

iuE his ease .eUld be dIsmissed. (BaqU1at us Sa.leb&t, 

P. 21) 

(9) Muslim law did net reoegnise erde_Is and tbe 

MUSlim rUlers d1d net ap~lY them because they 

I.~lied a Hindu instltut1en ~~--lrr&ti.nal and 

superstit1eus ••• - oenneoted mere er less with 

Hindu relig1en. They were never encouNoied by tbe 

SUl ta.ns er the ~Dlp.rers .ef Delb1., tbe\li5h they Ua 

net ebJeot te tbelr balns ap~lie~ t. Nen-.USli~ 

states under their ~reteoti.n when beth tba 

parties were .f ceursa Hindus. Ham1lten woe 

Yisited Indi& in the reI~n et Aurangj.~(1658.1?07) 

bas reoerded ene trial by erdaal in Seutb Indi. 

where tbe accused persen waa &s~ed te ~reve h1s 

inneeenoa by !)uttiD& his hand inte a gan ef beU1ns 

ell ( Vel. I P. 315). SUltan JalaludJln Kb11J1 

wan~ed te apply ara8als in the trial et S1~1 Maula 

whe was preseouted fer seditlen and whem tbe oeurt 

was dIsInclined te cenvlot en tbe stre~t-h et "tne 
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the law as far as pesslble unif'erll fer the Hindus a.nd the 

MUSlims. The Indian Penal Cede, the Indi.n Centraot Aot, 

The Oiv11 Prscedure Oede, The Criminal Precedure Oeda. 

The transfer ef I?r.~erty Act, The Indian JSvidenoe Aot, 

and the Indian Suaoessien Act are s.me ef the meat 1m~er. 

tnat leg1slative enactments te shew tbat the differ.noe 

between the twe persenal systems ef law as they eriglnaJ..ly 

existed was being eb11terated. The tendency tewarda uniter

.. .1ty was t. be netioed net eely 1. cases er • Acts 

but alae 1n oases et intreauatien snd agglioatien .f the 

English Cemmen Law prinOiples as far as tbe quest1en ef 

terts. equity and ether branohes .t law were cenoerned. 

Fer terts there was never a~ general Aot er statute in 

1-* India; _ut the pr1nc1gles _ that were berr.wed fre. 

English law were applicable te b.th the Hindus and the 

Muslims alike. ~he mest a1anlf1aant Jur1stiO ex~resai.n 

-Justioe. equity and seed cense1ecoe- was equally a~Rlic&. 

ble te the. Hindu and tbe KUSlill systeras ef' law. ~he 
• 

meanins ef tbe abeve express1en will be discussed fUlly 

in a subsequent Cbagter. 

2. Bindu Lt,. an'l.,)(us11!1 JAw Qypa.re9. an9, oentras"" , 

Thus theU6b there were parallet systems ef persenal law 

in India dur10g the llahemedan peried. still there was tile 

mini.WI influenoe exerted lay ene u.ifen the ether. Of' a..urse 

here ani there semewhat similar ceDOe~ts and Instltut1ena 

m1ght be a.me aaress ,ut any pesit1ve ev1denae .£ definite 

• - . 
evidence e~ & .e11tary witness. The SUltan wanted 

t. test the 1nnecenoe.ef the aoaused by as~ins him 

t. walk tbreu.sh tbe fire. But the S&lier Jam..n and 

ether Judges vehemently eppesed tbis 9re~esal. 

They araued Quite lesioally that fire did net 

d18t1ngulsh between tbe innecent and tbe ~U11ty. 

(Barni. P. 211; Eadaenl I. P. 171) 

A~bar ala. made an attem;t t. &991y erd.&~s 1n 

1560. but due te the eppes1tien ef tbe Judaaa and 
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Inf'll1ence w111 be rather .. debatable. The rea.sens 

perba&JS were that tn_ugh in deta.ils the twe ,persenu.l 

systems ef law were widely different, nevertheless, 

regarding their deotr1nal basis they ... x were essentiall¥ 

identioal. Thus beth the systems. bad & relisleus 

cenoept1en ef law and in the sense that they were ltlt1ma.tel,y 

811ppesed t. have ~een based .n revelatlen and t~t tm 

Law b.und the k,lll8S, the judges and tb.e subJeats allke. 

The rUle .-r law ,.verned b.th the systems ef law. Tile 
( 10) 

rUlers were sup~esed. t. have been entrusted witb tile 

adm1n1stratien ef Justioe am.ng the subJeota. As a mat~er 
(11) 

eof fact, betb in B1ndu Law and Kahemea.an .L.aW, tile rulera 

themselves administeredJustioe as far as .... t~KX pessibl. 

and the rest was I.t d.ne by the exa.~t1enall¥ h.nest and. 
( 12) 

learned Judges appe1nted by them after serleus deliberat1en 

- GO 

Jurists the vr.~.sal o.Uld net be aooe~ted.. Tor. 

Is, hewever, n. suffioient warrant fer tba beliet 

that Akbar wanted te d. 8e fer pl.as1~ the Hindu 

Baj,Puts(Sa1tb, Akbar, 1'. 345.) 

(10) 'a 1t has already been .bserved(See Ante Cba~t.r 1) 

the status ef a Hindu king implied a. bunCUe mere 

ef duties than ef rights. It there was &D¥ 

maaad.1nlstratlen ef Just1ae, it was tba king whe 

was maib.ly te blamo; 1n oase any aot"'l .-rfender 

was net dUly ~unlshed, toe erfender weUld be zaal 

released fr.m the sin getting it trans~lanted .n the 

king. In a •• rd. duties dUlY ~erf.r.ed •• Uld make 

hi. pralae •• rtby and duties negleoted Mnd viel&ted 

.eUld. "'d him te oaluaan.ay and bell. S1aUar were tile 

pr.v1alens .f the Mabeaaedan ww. (Alamsirnama.b..P.~l; 

K1rat. Vel. I. P. 251; Barn1. P.373) 

(11) Aooerdlng t. Bindu LaW, the king was entrusted 

with er1s1nal as well as &gpellate Jur1sdloti.n. 

In beth the oases, b1s was tne biSDest tribunal 1n 

the k1ngd.m. Accerding te Berne1r als. the kloss, 
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and mature censiderat1en. Accerdins t. the very lIe88&&_ 

et the pre9het ItUhelDlIMd, Oed t the Qan1.,etent Be1ns. a1ene 

had the attributes e~ •••• ztx severe1snty. The Pre~het 

himself d1d net 01a1. fer hi. aD¥ better ;esitlan tb&n 

an erdlnary man. Similarly a Muslim rUler was regarde. 

as a Ged's servant respensible fer the ebservanoe et 

His law by all a11ke. He was thus net the ~.a~les' master 
( 13) 

but enly held an aff1rln trust far the SUi»reme Beina. 

In 1" I, Aura ll8zell refused te a11e. gessessien ef 

Cr.wn Jewels te S.bii.hjahan arguing that be was be1dlD1 

the. as Oed's chasen oust.dian and thi.t be was a trustee 

et Oed's .eney fer the benefit ef his Pee91 •• Sber Shah 

ef Hindustban saldam fa1led even when 1n tbe 

battlefield te beld trialS In the same way as wilen 

in the ca~1tal. This blt.ltlt was based en 1aw and 

duty and its ebservanoe was rarely ne~lected. 

(Bernier- s Travels. W. 2'3, 3'0; ot. Cambrld&e 

H1stery et Ind1a Vel. IV, P. 18a). 

(1.2) Beth in Hindu Law and Malle.an Law many qU&l1f'1ca. 

tiena were insisted en wh1le a9J:lelnt1D&, JUdses and 

Kaz1s. Aco.rdins ta the Mus11. jur1sts, tbe 

seleot1en &n~ app.1ntment ef sU1tab~e and o.m~etent 

men as Xaz1s was reprded as & hiShly res~ensll1le 

Jell.(J.R.A.S •• iii& 1910. P. 7i'; Barn1, PP. 351-52). 

Barni rela tea the st.ry at t be appelntment ef "n 

lnoempetent man Ziauddln as the Chief Justioe _y 

~utubiddin whicb incited the ~.a~l. te revalt and 

.bloh \Uti_tely resUlted ln tile death et beth tbe 

~az1 and the X1ng.(Bll1. Indloa. PP. 4Oi-8) Akaar 

(Alne.Akbari, P. ~83) and .uran&~.l1 (De •• II.P.39') 

were ~rtlcUl&rll car.~Ul abeut the aelaotlen and 

appe1ntment af Judges. 

(13) 'neod.~es ef Auranaze_. J.N.S&rkar. P. 1]0, 

Mlrat I. P. 258. 

Dhaka University Institutional Repository



-331-

.eneid.red ~ustiee a8 ena et the •• st excellent .f 
( 14.) 

rellgieus rites. Jabansir a18. re~arde' the daily 

adminlstfitien .f Just1c. in ~ub11C as ene ef bis meat 
15) 

saored duties. Sb&Jatan enoe aa1d ttat tbe ad.a1nistrati.n 

.t Just1ce was the main stay et his aevernaent. Accerd1n& 

t. luraIl&zelt al •• -the prden .t acim1nls"ratien 'tWoS t .... 

watered 117 the rains et Justic.-. ~ be IlUSlilD Cr11l1nal 1.a. 

0.14 net _ke any distinot1.n bet .... the .. rUlera and tba 

au1lJeots. The law et Shara· applied .q .... lly te all wltb.eut 

&QY dlscr1m1natlen er ~rt1alltl in behalf .t the .f1ta •• 

et:f1cers e-r the klll&. In this seIl8., the SUlt&n~a and the 
(1,) 

KUgbal emp.rers tellewed Om&r
t 

tbe sec end Caligb et Ialaa. 
1'1) 

The IIUS111l rUlers in Ind1a ae14ell a t&!D~ered witb tbe 
. (18) 

admin1atratien et Justioe and .tten they 8ub.itt •• te tbe 

law ceurts even aplnat their will. The menarahs oeUld 
(20) 

sue and 'Be suei_ Dr ••• rsT F1tzerlaci alae reters t. oertal. 

eaaes where tbe Ca11gM OIDar and BMstL1d .t Ba&d&ci su • .IIl1tte' 

te the dee1si.na et the oeurts in. &ra1l1a. CeIllJtitutienal.l,. 
\2.1.) 

bewever, the rUler8 oeUld and they .tten did exercise tbe 

..-.... F _ 

{I'> :&lll.t IV. P •• 11. 

(II) Cambridge Bist.ry .f India, Vel. IV, P. 182. 

A Muslim ~41 £1vin& an .rder er beld1~ views 

centrary t. tbe Divine law was reprded as an _ 

ap.state and as such liable t. a sentenoe .f Jeatb. 

In wr1t1ns Judgments the Q,az.is stYled ttlemselves 

as -Khadem ush ~bara·-......... tbe serv&nt e:r Shara· 

(st.r1.au M.ier, Manuooi IV.FP. l1ea-119). 

(1&) Ameer Al1, S1l1r1t et Isla .. F. 219; J.R.A.J.{191J.,) 

(I '1) Alaudd1n· s cenversattiln wi tbQp.z.i MU6his(bb.rr~1. 

PF •. 289 .. S4) i MUhalD/DClod Tugb1&okt s address te h1s 

Judie. (Badaen1 I. P. 239); Barn1, PP.6]O .. 16. 

(IS) The oase .t Sid! Mewla,(Bada.ni I, FE. 1?ON~72}; 

The case o~ the widewag&1nst Gyas,(stewart. P2. 

90 .. 91); }rene ventured t. vut :e.rth & band u~.n tb!t 
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ri~ht e! preregative in commuting bni ~rdon1ng sentenoes 

~lmest et all kinds. Th1s ~rereegative, hew.ver, was net 

exercised by tbe first teur Cali9bs; itW&8 intreduoed ter 
(22) 

the first time by Calipb '1 Jteuvyah in the 8th century. 

The JlU6b&l Emgerers alae insisted en their oen:f'irm1DS the 

death sentences wherein aotually they oeUl.a. f1nd an 

efPertun1ty te cemmute the oa~1tal sentences in suit_ble 
23) 

cases. Apart :tr.m these 4?rerogat1ves tbe rUlers als. bad 

a rl!ht and alae a duty te su~.rv1s. the entire Judicial 
- -

adm1nistratlen ef tbe eountry. The adJud1catlen by t~ 

rUlers themselves was etten sought by the weeple fer the1r 

quiok and impartial d801e1ens. Frem tbe abeve it will be 

abundantly clear that beth the systems ef liilldu Giond AiLuslim 

laws was largely ,everned by the rUle of' l.w. Tbus -Ubi 

• dectrln&l similarit1es between the twa systems ~lay.d 

& very imp.rtant ~rt in aveldlng majer cenfl1cts and 

frequent clashes in the adm1nistrat1en of tbe law 1n the 

The analegy betw.en Hindu Law and Il&bemedan law 

dees net end with the ~.ints ef s1m1iDrity regard11~ the 

fundamental dec trines. In tLe Jevelea>ments e1" these twe 

- - .F 

Qazl. ,sn~ Ster1a du Ii_ser, II, P. ~54). 

(li) stewart, PF. 90-91. 

{20} Badon1 It P. 239. 

(21) Many casea .~ cemmutatiena and ~rer.6&t1yes were 

t. be fewul1l1 the reign ef Ja.b&nc1r. TuzWt~1-Jtt.hang1r, 

by S.Abmed. P. '~j SbaJaban.(MS 370, Ind.1a Office 

Library}; Auran&zeb (Khaf1 Kban II, i4). It 1s 

said that Aur&naze1a iranted ~rd.n te Jaabw&nt S1~h 

twice. 

(22) ... 'meer Ali. S~ir1t o~ ISlam, ~. 280. 

(23) ster1a du Moger, I, Manuoo1. FP. 201.203. 
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systems e~ law &8 well. as in the eensic1eratien ef tbe 

different .euroes to whicb they Inve their existence al.8e 

there were essential ~oint8 ~f resemblacce. Tbua the 

meat i.pertant seurces ef Hindu law are tbe Vedas(Revelatie

n). the Smrltla( Trad.1tlon), the Ni,bandms ani ~Le 

Cemmentaries (epinions and inter~~tbt1~ns ef jurists) 

and cust.ms and equity (aotual usages and their .qu •• t ••• x 

eXplanat1ens by the cQurta). ~ctl~ cvrres~.ndln& are tbe 

seurces of lIiahomeda.n law whioh may be enumerated tbusl 

The 'luran, (Revelatlen whicb oentaillS tts w.rds et Ged). 

the sunna (tradlti~n as the ~rece¥ts and. usages of tt~ 
(2') 

pre~het »uhammad~, Ij~ (the consensus of the Jurists) 

and lastly the ~1yas (analegieal deduotiens based en 

oustema and Justioe, equity cmd good C on.sc ience). 'rue 

Ul t1mate fates of both the systems of .ci.inlu .lCi'i'l und 

IloIiahomedan la.w were ag~1n more or less the Scll.lle Xld d.uri~ 

the Britisn u~in1strat1.n in Inli •• The Jowers in the 

ceurts of British Ind.1a a t. apply t~~erseD&l ~aws ef tbe 

Hindus and the MUSlims te them were derived zalDXtaua. :f'rom 

and regUlated by the stti-tutes. of the Bri~ish i'bl'.Li ..... ment b.-nd 

~ersonal la.\'fS of' tbe .din-lus C:l.tll t~le .r.iusl ims v:ere d-~.Jl ied 

qUest1~ns rega.r-ling success i@n, inhari t.ance. wa.rria~e ar4d 

religteus usagaes were dec ided aocord1n& te the persena.l 

laws ef the Hina. and tm Mahemedans exce~t in so far as 

such law has been amended by z .. ~ legislative enaotments. 

Besides the matters referred t~ ab0ve, tnere bra certbin 

(24) After the initial cenfl1cts and clashes during the 

first few oenturies of Islam were over, the -~11it&ry ardeur ef the uslims largely abated dur1D& 

the reigns ef the Abbasides when there was & revival 

ef learning. Tbe Abbaside rUlers breUiht t. their 

ceurts at Bagda4 the sages ef law frem Kuf& and 

Medina. It was olearly at this time that the Muslim 
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ether matters in which th2 ~ersonPl ~aws Qf the Rindus 

and the Mahomedans were Q~~lied sometimes by the 

app11oat1en ef tbe pr1noiples e£ Justioe. equity and &eed 
(2&) 

censoienoe. 

Bare and. there, of course. we f$y find seme .,.1nta 

of similarity between the twe systems ef law but as it baa 

already been said, it is Kt~~KZ'" diff10Ult te esti~te 

the exact amount of influence, if at all, .f ene system 

upen the ether;_ Thus acoerd1D4 te .watt C.t811(Tagere 

cla. Lectures). 9re-em~tien bas been borrewed by Hindu 

-law from Mahomedan law; but in the 4rtb&s'aatra e~ 

Kaut11ya .ealse f1nd tbe rud1ments et pre-em~t1en -
regarding the saka sale ef I vastu·. AocerJ,illi t. t.l:le 

relative text of Kaut11ya. kinsmen. neighbeurs and rich 
• 

persens shall in succession g. fer tile purcbase et land and 
(26) 

bUildinss. Asain in Hindu Law we bave 12 er rather 1" 

kinds ~f secend~ry sens whereas tbe~ is ne oenee~ti.n et 

secendary sens according te Kahemedan law exoeiJt the 

oenoeptien et aa sen by acknowledgement. It is .t~ 

diffioUlt te say if the o.noe~tlen er aeknewledgement was 

in any way 1n:f'luenoed by the c~nce,.Jt1on aJi: "A~bidba- sen 
-

in Hindu Law which is alse ;rinoi9&111 based en testerase. 

Originally there was will in M.ahemedan law but net in 

Hindu law and again there we:.1l a.d.~t ion in HinJu l&w but net 

in llabemedan la.w. 'Xhe ~ur.Joses et will and adepliien Dein& 

t. a great extent analeseus testaments are mest 01ese11 

oenneoted with adoption. Test~ments li~e ~~o~tlGn were 

------------------------------~~.----------------------------
law became the subject ef scientific and 

phl1esepbloal dlsouss1.ns and most of tue Im;.rt~nt 

~olnts of Muslim law were settle during the ~er1.d. 

(25) The expresslen -Justice. equity and good oenscieno.-
-

was used in & rather arbitrary senae se far as Hindu 

law and Mahomedan law were 0 encerned, when it was 

se interpreted as te ~~ly the ap9licat1en ef the 

prinoiples ef tLe ~isb as far as they were •• 
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generally rea.rted t. fer tile o.ntinuat1en ef the family 

and perpetuat1en of the family saara. Ado~t1on WbS found 

mC'n-e er less in every Ind ... Eur.~eaIl cOWltry; the Remans 

ala. bad adeptien; but net being satisfied with it they 

aeon oenoelved tbe idea of • willS. From tbem w11~6 were 

taken by the Eur.ge.18 t. tbe exolusiQn ef adegt1en 

wbereas the Hindus reserted te adea>tlen and 1&nered wills. 

The questien ef wills ecou¥ied a very 1m~.rt~nt ~~ace 1n 

the s~ecuJ..8ticn ef Jurists and 9hilese~hers 9&rtioUlarly 

1n oenneot1en with the oenoeptienaf .f pr.~erty. ~bus 

Fustel de CoUlanges li belda that in ancient times ~ee~le 

oeUld n~t make any testament as the pr.perty belenged 

te the family as & wbele. Plat. and Ar1stetle a18. 

d1soeur&ged willS. Aristotle saw no other means ef 

retaining the est~te in the family exoe~t by abe11tieD .f 

testamentary pewer. Plat. also spe&.I'S ef a man wile exolaimed 

in hisdeath-bed tnat it ~s cruel indeed net t. be al~eweQ 

t. dispese of preperty accerding te ene's ewn desire. To 

this the legi.latera answered that a man be ins only a 

soJourner in this w.rld bUd ex;ectins t. die any mement 

sh.Uld net think .r perpetuating the 9re~erty. Similar ala. 

was the traditicn .f Abu Vek~&s who en his death-bed 

enqUired .f the pr.~het _ if he ceOld diapese ef the whele, 

two thirds erjaven brllt' of his. property by means er a will. 

But the prephet replied in the nega.tive. ~hen he wanted t e 

dispese ef eneMthird ef his preperty----a preposal t. 

whioh the prephet agreed. Gr.t1~ also believes that tll8 

,i?ewer ~J'r wills lies 1n natural law. n £ooerd,illl t. bnt, 

(2&) 

• - • 

apPlicable te the ~ecUliar c1roumstan~es of lndia. 

~h1s was not & striotly imt&rt1&l and unbiased 

Juristio approach. (See Supra). 

Kautilya's ArtbaJastra---Boek III. ub&~ter IX. 
• 

Dhaka University Institutional Repository



by will the heirs acoept the fUlfilment ef tbe premise ef 

the testater. Puffenderl again hOlds that will 1s the 

creation of civil law. In the words of Le1bn1tz, however. 

will 1n~loates the immerality of the soUl. AocordiDt t. 

Montr10u, the Hindus also originally coUld not will away 

their pregerty in as much as the ~rogerty was regarded ~. 

have belenged to the entire falDily. strange also sba.red the 

view of l4antr1ou. £ut at length the Hindus .ba.ve been allow

ed the right af testamentary disposition. As it bas 

already been seen a Muslim coUld net disBese of his entire 

estate by will. ObvioUSly this restriction was imposed 

with a view. te ensUring the adequa •• maintenance of the 

.,ther members of tl::e family. A similar provision was to be 
_ {2?} 

seen in Yajnavalkya slso. The rights eof tm descendants 

ooUld not be defeated alttsether----·Vrittilopev1garhitah· • . " 
Aooord1ni to Dr. N.C. Sen Gupta -an the whole it can be 

said with oenfidence that tbere is no traoe in the ritual 

literature of the Vedic times of Joint families of married 

sons a.nd grandsens living in the sawe house---w1tll "-.he 

father. Tn. Vedio family censisted ef the husba.nd, Wife 
(~8) 

and immature sens and ~.~unmarr1ed d&ugnters •••••••••• 

In later law we ~1nd restraints on al1eD3t1on growing. Tbe 

text er law bearing on the subject whicb were doubtless 

developed in different stages of tbe society bnd the 

jifferent envirenments are an interesting study. They sbew 

a gradually grewing tendency to restrain the father's free 

dealings with the ~r.perty till at last we reach tLe c11max 

in a theory ef tbe acquisition of ownership with the 
(~9) 

father of sons and grand.sans from the moment er their birthll
• 

-----.-----~-------------------------------------------
(27) YaJnavalkya II, 175. 

(28) Evolutien or law, Appendix. 

(29) Ibid, PP. 159~160. 

Dhaka University Institutional Repository



-337 .. 

Conversion of Hindus to Islam played a very 

important part as regar~ the mut~l admixture and 

influenoe cDt' tbe two systems of Hindu law a.nd Yahemedan 

la.w. Thus in absenae ef any customs t.li the c ~ntr£70ry & 

cenvert t~ Mahemedanism is ~e be governed a by the 
(30) 

provlsi~ns of Muha.mmdan law. The Khoja.s and the Outchi 

Mamons were originally HinQus; they embraced ISlam about 

400 yea.rs age. But ins~lte of their conversion, they 

retained Hindu law of succession and Inberi~anoe; they ~ls. 

unlike the Kahomedans were given the rights t. dis~ese 

ef tbeir entire greperty by w1ll. These ri~hts were 

reoognised on the greund of custDm. But after the ~sSlns 

or the Shariat Act .f 1937. these customary laws have been 
( 31) 

very mwh ourtailed. Custtlms turf' 1n IiUSlim la.w as in 

any other system played a very im90rtant 2&rt not only in 

case of oonversisn but also in Gtherwise nermal oQndltiGDS 

even against the definite previsien er tm Sbbra. ThUS in 
(32) 

the greater part of the Punjab, females were excluded 

from inheritance. A~ain aooording t, the decis10n af the 
(33) 

Calcutta HIgh Ceurt acoeptanoe ef interest was prevalent 
(34) (34&) 

among the Muslims th&ugh it was prohibited by t.he 'luran. 

On the ether hand in the Shialket dist.riQt at least in 
(34b) 

oertain villages the Hindus adopted the MUSlim law af 
( 35) 

inheritance t. the females. These 1ntereha.nges of oustems 

(30) 35 a.W.N. 99; III I.~.(19~8)2. 

(31) The ltilai Ilemons demiciled in Bembaoy are geverned 

1n all res~eots by the Mah.medan law. But the case 

is different with the Hala,i .emena er Purbanlar in 

(32) Wilsen, PunJab Custemary law. P. 59.{Cf. Ko~telah 

Praotices &f HIndu Rituals Malabar Ga~eeteer, P.l~'}. 

(33} Klakban v Blb1jan, 5 B.L.R. 500. 

(34) aocerding to seme .f tbe sUtra writers alse usury 

was regarded as very reprehensible. 

(34&) Ill, 130;- 0 ye whe believe, devour not usury 
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and practices even against the definite previs1ens ef the 

Shar&' indicate that some attempts were made @r atlaast 

they were oannived at with a view to barmenising and 
(36) 

rec.neiling the acts and beliefs af beth the sects. 

Semet1mes in oases lnv.lv1ng beth Hindus a.nd Ilahomedans 

the fermer weUli agree sa te have the cases decided en 

the strength af eaths taken by the latter in mesque~. One 

sucn case wa.~ ref'erred where the 9la1ntlff was Mahiuddin, 

a Muslim and the defendant was Anbart, & Hindu. In this 

oase the defendant, thaugh a Hindu,read11y agreed te the· 
(37) 

.ther party's takins ea.th in a mosque. This 18 bewever, 

an instance as te hew the Hindus also were uno.nsot.usly 
(37&) 

influenced by MUSlim fath and practioe. 

Tneugb p.11t1o&lly 

there was a d1visien between the believers and the Nan-

believers. yet in the eye oft. law, all were equal. Tbare 

was impartial and starn justioe essent1ally based % en 

Islamic law-----~equally binding ~he king, the ~zis and 

the Magistrates. Justice and benefie1ence must be exercised 

alike fer all subJeots. The king • as the shade. et Ged and 

gift af d1vine mercy is oemmen ta all the believers and the 

Ken-believers. Be must curtail the hand ef e9gressien upen 

the weak beoa.use the prephet himself sa1d, -The cry af & 

viotim ef inJustioe even 1t·he be a kafir is never reJeoted 

by Gad-. The emperer a18e whe had o.nquerred these lands 

fram the Heathens bad given his werd tbat be and (lis 

suooesstra weUld let them live under their ewn laws and 

(Ub) 

(35) 

(3') 
(37) 

deubled and mUltiplied.,i ~ 
.. l; ~ 

Kusllm adm1nlstrat1an was~fallewed and &d.~ted by 

many Hindu rUlers inoluding ShivaJ1(J.N.S1rkar, 

)(ugbal admlnistrat1en 'I P. 4. 

Tupper II, 131; ?Q-7o; 88.89~ 157-259. 

Amear Ali, Islamic OUlture(1927) P. yt. 

Baqu1at us Salebat, P. 9. See alse ~dID1n1str&t1an ef 

~t1oe in Medieval India by N.B.Ahmed, P. 222. J 
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(38) 
and oustems and he tberfere all.wed ne breaob ef them. 

In oiv11 dis~utes generally between themselves, their 

pers.cal law was reoognised but the dls~utes were usually 
(38&) 

te be referred te tbeir ewn theelegians(Pandits) er 
(38") • 

assemblies (Panobav~ts) er jurers as was the ~r.oedure 
" (39) . 

adopted by tbe Abbaslde Cal1~ba at Bagdad. The wh.1.e 1. 

of the Sh&ra' law was never indisoriminately and rigidly 

apPlied te the Hindus in India. In faot it has been sai~ 

in the very Sbara' itself that the wbele b.dy of ISlamio 

Law is net applioable te .. the Nen-Mus11ms. Aooerdlns te 

the Fatwa-e-Alamgirl ala., Nen-Muslims are net subJeot te 

the laws ef Isla_; their atfairs sheUld be z •• regUlated 

aooerdini te the principles at their ewn rel1g1en. Tae 

purely Islamio Oivil Cede geverning the laws ef inheritance. 

marriage and .ther analeseus -.ttars et t he Muslims did net 

at all apply te the Hindus. The Hindus IE were alleweel te 

be saverned by their ewn laws en these tep10s ef olv11 law. 

The case was, hewevar, different se far as the Islamio 

Penal .Law was oenoerned. The o~noe;t1ens .f orimes and the 

purpeses and semet1mes the metheds ef Ji)Wl1sbments beins 

virtually ident1oal, there c.Uld net be any very ap~reoiable 

differenoe between the ~w. systems ef law trem the stand~ 

peints .f wider interests et the sea1ety and _ state. 

The masses alae ceUld net erdinarily peroeive the 

different1&tien and the transit1en between the Hin~u and 

bl 

(37.) I -Lerd Clive perfermed the Punyah oeremeny at 

)(urshidabad. Here we M1B bav. a Hindu revenue usage 

oem1ng dewn tr •• very ancient t1mes threugh the 

Kahemedan age te the early British peried- llugha1 

Adm1n1strat1.n by Sir J ••• Sarkar, P.i(F.et nete). 

(38) Harailten, Hid.ayah, P. XIV. 

(38&) H1stery et India, M11l Ill. P. 369; Cambridge Histery 

et India. Ill. P. 45. 

(38') Kennedy Vel. I, P. 308. 

(39) Amaer Ali, Hist.ry et the Saraoens, P. 4~2. 
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the Muslim principles ef Criminal administratien. Thus 

the Criminal law was appl1ed mere er less equally te 

beth the Hindus and t.he llUSliraa alike ter p guaranteelns 

seourity of life and pre;erty. The Hindus in a sense 

generally enjoyed •• true self-severnment and toe rUlers 

did net interfere with tbeill ,Persenal law and leaal affairs, 

Nen-Muslims were breadly 

olassified as Jlmmds and Mustamlns---the termer aooe~t1D1 

tbe everlerdship ef the Muslimz rUlers and the latter 

baYing the analeSBus pesltien et a modern alien. The 

Sbar&~ did net ad.eoate any Ohange er medlfioatlen in to. 

enjeyment ef their rights, relig1on, and oustelDS by the 
(40) 

Nen-Muslims. The pre~het himself granted. a charter of 

liberties te the Nen-Muslims and reoegnised tbelr persenal 

laws and usages. His sucoessors and tell.wers &lae 
(41) 

tellewed hi. 1n repeating similar assurances. This 

seneral previsien et law fer the Nen-Muslims was even .ere 

liberally oenstrued In aotually &,Pply1ng aeme bread 

prlnoiples et Islamic Law. ThUS accerdina te the striot 

prevlsien et the Sbara· a Nen-believer was under a 

disability te give evidenGe in oeurt against a believer. 

But in praetice this was net strictly fellewecl. Thus 
(42) 

Karique (1'29-1'43) reoerds & case where a larie number 

et Muslims were presecuted and oenvioted axa. exolusive~y 

en the evidence et the Hindus a oenoernins tbe killing eo£ 

(40) Allleer All, KuballDBdan Law, II, P. 33. 

(41) 'maer All, Spirit ef Islam, P. 21.; OrIent Under 

tbe Ca11phs, S. Khuda Bex, P. 225. 

(42) TravelS, II, P. 112; ~11et IV, pf. 26-~1. 
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a peaoeok by the )(ahemedana. The village was exclusively 

inhabited by Hindus. The view ef Abu Han1f'ah was 

9&rtiCUl&rly more cathelie in respect ef tba treatment 

meted .ut t. the Hindus. AaQ.erding te him, Judicial 

disoretien ceUld be exerc ised .ere liberally 1J:l individual 

cases en the greunds ef publiC pellay and Justice, eqUity 

and !i.ed cenaa ienoe. The Nen-J(uslias alae were given tbe 
(44) 

r11ht et oempensatien in murder oases and» in g~otl0. 
(45) 

they were enly subjeot te the adjeotive oriminal law eDly • 

• en-Kuslims were given decrees even against the CallwbS ef 
(4') 

Bagdad. M&n.y tjlXes were abellshed frem tb!t Nen-Musli.1118 
(47) (48) 

by Jabana,ir and Auranszeb. Seme disputes a.eD& the len-

)(usli. nebles were n. deubt tried by the rUlers tJ:Jemselves, 

nevertheless, the Nen-Muslims always had "the ri.ht et 

gettllli their oases tried. by the iaw oeurts wl-&h the heIR 

et the Pandits whe were the oeunter~rts .t the Musli. 
(49) . 

Muftis. This practice was mest al.early eX91ained in the 

fellewing passage queted fr •• the regert ef tbe Oemm1ttee 

(43) Wide disoretltnar.y pe.ers were alse ii.en te t~e 

Xaz1s as reaemmended by Abu Hanitah. 

C"> Spirit et ISlam, Amaer A11, PP. 274-275. 

(45) The adJective law et the MUSlims was very sim~le 

and br1ef. Tbere was ne elaberate rUle ef precedure 

as all.ng the Hindus er ether peeple. There was 801 •• 

ne 1'ermallaa ner any &p&1eal te any su~.rstit1eus 

belief. The Sanskrit drama IlrI0Chak&tl1. ef a.urse 

Illustrates the meat summary preeedure even in a 

.urder case. In that ca.se, after the OemMlla1nt WIltS 

leQged by Samtb&naka, immediatelY the acaused 
• 

Obirudatta was swamened t. the Ceurt. And ,peroe1vina 

the relevancy .f Vasanta Senats .ether's evidence, 

the oeurt a1se at enoe summened her a8 a witness. 

Otherwise, aco.rdiIl8 te the Sarit1s reaaena}U.e 

adJeurD.lllents o.u:Ld be given en suffiCient greunds and 

under sgecial c1roumstanoes. In MUSlim law, fer delay 
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-342-
(50) 

et Searetary appe1nted by the Heuse ef Cemmena ------

wblch reoe.mended t.be retentlen ef the same {)r&ctioe 1n 

Bengal ; -And yeur Cemmittee finds that the Gentee 

(N$n-KUSllm) sUbJects enJeyed a similar 9rivile.e with 

respect te all oases. ef a religiGus oature in wMob 

pers.ns ef tb&t persuat1en were parties; fer tb&t 1n 

every such oase, it was neaessary that tbe tem~e~l Judge 

shoUld be assisted by a Brahman ef that caste, particUlarly 

when that oause ef such a nature a8 mi5ht be at"t.anded with 

the aensequeno. ef ferte1ture ef oaste-. The practioe ef 

censUltlng Panj;ts in deoiding oases en Hindu law was 

abelished eIlly in 1868. The fellewing preolamatien issued 
(51) 

by Akbar will olearly indioate his nen-lnterfereDOe with 

( 46) 

(47) 

* 

1n tbe adminlstratlen ef just10e even the Judges 

oeUld be liable te cen~ensat~ 

Dr. Versy Fltzerlad. lIubammadan Law, P. 11. 
,... 

Fraser, liS. 228. Oxferd. In may trea.en cases 

sentence was remitted (Tuzzult-e-JaJ:Bnglr. by 

S.Abmad. P. i2. 

(48) S1r J.N. Slrkar, Aurangzeb. PP. 122-130. 

(49) -Tbe Kuft1 1s urged te s~end his days and nights 

in read1ng baoks on Jur1s~rudence and the re~erts 

ef cases from wbich ene can learn precedents. When 

he finds the judgment prep.sed 1n a case by the 

Qazi under wb.m he serves t. be op~esed to all 

precedent. he sh.Uld tel~ him .i?~litely, ",:)1r. in a 
, 

similar case rep.rted in suoh and such & b.~&. libe 

Judgment is given thUS. It w.Uld be battier if yeu 

prenoWlce Yilur JUJoment af'ter reading tbElt bo.k~. 

Sir J.ll. ~r~ar. Kugbal Adm1n1strat1en. P. 37. 

(50) Vel. IV,F. 234(1772-1113). 

(51) a~. Ain-e-Akbar1, Bleohman, P. 207{Tr.} 
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the Noniausl1maa IN. man shaUld be lnterferreJ with ~n 

Gn acclunt :Jf his reli6ittn und everJ C}ne stl~u.lli be d.~.u~wed 

to cna.nge nis relig1<Jn if nc li~e..l. If' a .d1ntlu wil~n fe.ll 

in lave "l1'ith a IiBn!l~Jan allJ Ofili,llt:)a..l uar 1'~..I.ie;.1e;n,. I;)he 

sbeUld be taken from h1m by force and 51ven back ~o her 

£amily. 2eo~le shoUld not te mE melested 1f tbey wished to 

build ohurches er prayer-r.ems er ldeltemples er f1re
I' 

5. The reasens fer neB:1nterference w1t& BiDdy eers~~ 

The SUltans after duata asaend1ng the 

throne of Delhi bad very little time or eppertun1ty to. 

devo~e attentton for tue administration of justice in tbe 
(52) 

ceuntry. They chese, tharefere, t. leave the Hindu ~era'n&l 

law al.ne-- M uod1sturbed and .as unlterrupted. It was net 

merely an accident. It was deemed te be an 1mgerat1ve 

necessity fr •• the standgeint of gelitias fer the s&ke ef 

expedlency. 'the lIluslim law was, hewever, ta.Ken from ~,tlt 

or Turkey en the 4bbaside medels. In the werd of Sir 

Jadunatb. the Musl1m administrat1en ef Justice was ef 

'Perso-Arabic ~rig1n" and the tbree impertant seuroea of 

lnde-Mahomedan la. te wit, the Ker&n. juristio .~in1en 

and precedents were all -trans-Indian-. lOur Tur~ish 

conqueror', says the sQrue eminent llister1an. ·breugbt with 

themselves te their new heme the type of admin1stratlen 

wbich had leng been known te ~xtra.-India.n ~uslim oeuntries 

-
(52) ITe MUSlim pert 10n e:r the pepUl.atien, t.he severe 19n 

was the bead ctf botb C hurc h anJ. ~ta t e and, t l.le ref'ore , 

fer them be tmderte.,k see1alistl0 f'unctlens. But 

tewards his Nen-Muslim subJects he fellewed the 

~olioy .~ the lndividualistio minimum of interferenoe 

ie •• be was aentent with discharging only the 

pella. duties and the oelleotien of revenue-. 

Sir J.N.~rk~r, MUG~l Administration, P. ,. 
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as the mest successfUl, viz., the administ~tl~ systems 

of tbe Abbas1de Callpha .~i~ e£ Iraq and the Fa~1mid 

Caliphs .f Egypt. The Mugbal administration presented & 

combiDBtlon of Indian and ~tra-Ind1an elements or wore 

correct~y itwas tbe Pers~-Arabio system in Ind1~ setting 

•••••••• But a cempremiae was effeoted with tbe ... elder 

DE:Iotive system a1readl'" in ,tJossess1GJn et' the field and 

familiar to the geeple severned. The details af the 

imperted system were modified te SUit 180&1 needs. The 

ex1st1ns India.n .Jr&ctioe Qnd tbe vu.st [.;£.ss of Indian 

customary law were res~ected se far as they did net run 

oeunter te the roet grinaiples of all Islamic Gevernments; 

and 1n all nenM essentlal matters, in tne s~ect.cUlar side 

.f pelitios and generally spea~1ng 1n v1llage adm1nlstrat1en 

and the lewe~ungs et the .fficial Ibd~erJ the Inai&n 

usage was all.wed te prevail, while the foreign medal 

swayed almost exclusively the oeurt (whioh was a ~ersenal 

matter fer tbe severeign) and the higher offioial circles 
(53) I' 

(WhO drew their inspiration froID Persia and ~gy~t) .-The 

Muslim rUlers did net interfere with the peraenal ~&Ws ef 

the Hindus; .n the contrary they ado~teJ ~ny time-honoured 

princi~les and institutions ef ~he Hindus; Thus accerd1ng 
(54) 

to Sir J.R.S1rkar. -The early Mah.medan cenquerers very 

wisely retained the old Hindu revenue system in taot, 

employed the old Hindu revenue effioials and seldem 

interfered with the working of this department S. lens 

as tbe land tbX w~s regUl~rl¥ CQi~ected and there was n. 

striking defaUlt er peoUlati.n •••••••••• Tbus the entire 

revenue system ef the Mugbal em~ire as 1~ was develeged 

in the 17th oentury was a. resUlto.nt ef twa f.rces"!'-..... tbe 

time-hen.ured Hindu praotioe and the abstract Arabian 

-------------------------~------
f53) Ibid, PP. 8"g. 

(54) Ibid. PP. 11 .. 12. 

- ---~-----------------
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and Seut hern India. : As regaris the state .f 

Hindu law in general and the influenae .f Muslim rUle voera 

en Dr. JOlly seeks te make s.me distinction between Hindu 

law as it was admin1stered 1n Northern India en the Gna 
~~ 

hand and 1n Seuthern Indlt1. en the other. He begins __ CO,.. 

~dlst1notlGn in conneotion with eXJ1~nlng the reaS$ns of 

di:fferenoe between the nayabb&ga saheol and the 1I1v:ksara 
• 

soh •• l. Net Only the Mltaksara but nearly all the really 
• 

ancient oommentaries and digests ef nate were com~osed in 
( '4) 

the Deocan~ Dr. Jelly holds -~hat several of toe earliest 

Smritis have eriginated in the South .f India.x. When 

the era af the c.mmentarias arrived the Deocan oentinued 

to be a seat of legal learning and ~he s~read of ~be 

South Indiam .. law beoks intQ Hindustan was favoured by 

the wide away of pewerfUl South Indi~n dynastiese Nor was 

there _ ever & breQk of tradition in Southern India 

whereas in most parts in H1ndustban klreBer 'the c~m~ctaitiQn 

ef law baoks seems tea have ooate t. a dead stand still f eX' 

oonsiderable time after the permanent es~abliShment ~f 

Ilahemedan rUle towards the end af the 12th aentury. When 

at a subsequent ~eriod a reviv~l of HinJu law studies 

teok place in those parts the wor&s oaming from the ueaoan. 

maintained their re;ute and were used as text boo~s •. Thus 

it oa.me to pass tbat king Af/ar:ru's cemmentary whioh 

may. have been breught inte Kashmir by one of the 

ambasaad~rs of Apa~~r~ bas remained there down to this 

day almost tharnlY law baok used by tbe Pandi ts sf tnat 
(65) ('i) . 

oauntry. -Aoaording t. Sir J.N. S&rkar alae there is 

muob in:fermati$n ab()ut the Hindu caste aaurta and 

(64) Outlines of an History of Hindu ~aw{Tagora ~w 

Leotures, 1863) P. ~4 • 
. . 

(I5) Of. Buhler, Kashmere Re~.rtJ PP. 50-5~. 

(16) Mugb&l Administration. P. IIi-
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! 

j 

I 

arb1trat1en beards whiah administered justiee aoaord1ng 
, " . \ - ~ } I~', 'j..: ~ I} ~ ~. ':. : .... '\ ' ~ , , ~ 

t. o~mmon law. But they refer t. Deca~n .nly. where soeiety 
~, - ~ ~ . ..: ~.' -: ~~. ~ . ~ . -~ . ~.,' . - . ~. 

was jiffere~tly c~nstituted from N&rthern India, A few 
~ I 1 <, _ : I ~ '~.:: '. :.~' f .... l ~;. ..•... , . • T " " - If'" .... 

Sanskrit judsmen~s. bave survived giving us CIo glim~se ef 
. .': .. ,..:' ; ',' .. . ," . .~., I 1 :..' '.". 

the Brahmsn10 OGurts sanotioneJ by the em~erer '~D~r 
~. _.., . ~, 

,. 

whiah fellewed ¥anua and other texts writers en ~he 
• . .... ',. ._' I ' - , 

Gent.a Cede as N.B. Halhed aalled the loose m&ss .f 
,.,., .', I· . . H II 

Sanskrit legGl rUles ~nd ~1a~ 1njunati~ns which were 
, I ~ _ : I I', 

.. 

appea.le~ t. by ~iniu l1t1g~nts a.t tile end of the M.~.ba~ <~ 
L _ _ ~ 

" Subjeot t. this: differenoe between the llaH*au 
oend1tten er Bindu law 1n Nerthern and Seutbern India 

and the" "e1nta .f muttBl influence ef ~he twa systems 

ef Hindu a.nd the Mahemedan law, the Hindus were sener~llY 
_" • f: ' 

geverned threugh.ui the entire jla.-homedan "Peri'et b~ ti18":" 
~.. ". ~ .:-'="~ .. ~- - . :', -i , • .--'. 

pure Hindu i..aw so far as their -"ivil. mattara were~.noerrJ.ed 
' .. 

But s~ far oriminal law was concerned the law soverniD& 
'I . . ~, 'I .'. 

the Hindus a.nd tJle MUSlims was essentially the sa.me exoe;t 
1'-:1 "I 

ill;, aanonical effenoes and ,pW1isbment. The o.noe,aJ'ti.ns of' 
I ' , , .- -

the orimes and their ,c?UDishlDent were not ellJ..y &Il&legeUS 
• 11 ~ 

" but were also largely identioal. Tbe resUlt was that 
, ' 

there was only ene system of' criminal law whioh was 
J I I I 

supposed t. be based en the tenets ef Islam. but net 
I 1 - , J L I I ~ ~ ~ 

Jtll 

differ1ng in any material way from the liindu ~~w; in 
l, ' , ~ ... ... :: ' J ~ - .:l' ,- ... ;, 

.ther .erds the re was ne se ,c")&ra T.oe en'1 ty of BindU 
~ ~ '., .. . , I .' 

criminal from the Muslim peried. After tbe a advent of the 
: """'. 

British rUlers there was of oeurse afX a revival ef 

Hindu oivil law in the sense that it a.ga1n oallle t. be t.be 
~- .... ---~ -- -= =- ~ --=---. 

law ef the kingrs.oeurt and net enly aenfined te th~ » 
, ~. ~.~ 1 j -. II .~J .~ 

girvate tribunals .r panDba,e:ts but the fate af Hindu 
'ta." .•.. ~ , ;. 

orim1nal law &s suob oe.ased t. exist even f'rQID the 
!\ . ·"L 

beg1nning ~f ~~e Muslim rUle in India w1thout &ny revival 
.' . 

er resurreotlen even dur1na the Br1tish ;er1ed. As it has 
'\ ' , . I 1 ". - •. ,'l. .~ ~ 

already been seen, the tw. different systems .r oriminal 

law a.eng the Hindus and t.he Muslims were merged tnt. en. 

wbioh m1ght be ~.~Ul~rly descr1bed &s the Ind.-MUSI1. 
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arb1trat1en beards whioh administered Justioe aoa~rdlng 

t. aemm0n law. But they refer to Deco~n enly. where sooiety 

was' differently c$nstituted from N$rtbern India. A few 

Sanskrit Judgments bave survived givins us ti. gJ.lm;se e:r 

the Bra~nlc oourts sanotione~ by the em~er.r AKbar 

whioh fellewed Manus and other texts writers on ~he . 
Gent •• aede as N.B. Halhed oalled the loese D1&8S .f 

Sanskrit legdl rUles and pi.US injunctions whioh were 

appealed t. by Hindu litigants at the end of the Mugha.l 

SubJeot te tbis differenoe between the a ... ttu 

oendition er Hindu law in Nerthern and Seuthern India 

and the peints ef mutual lnfluenoe ef' "the twe systems 

af' Hindu a.nd the Ilahemedan law. the Hindus were genera.lly 

geverned tbreugh.ut the entire Ilahomedan per1ed by the 

pure Hindu ~a.w so far as their oivil mattara were c.noerned. 

But se far criminal law was o.noerned the law severnina 

the Hindus and the MUSlims was essentially the same exoe~t 

in oanonioal effences a.nd vunisbment. The oonae~t1.ns er 
the orimes a.nd the ir ;unisb.rDent were not enly analeseus 

but were a18e largely identioal. The resUlt wa.s that 

there was enly ene system of·oriminal law whiah was 

suppesed t. be based en the tenets ef Islam. but net 

differing in any material way from tbe liindu ~aw; in 

ether .erds there was ne seJ?&r~ne en.i ty ef HindU 

oriminal from the Muslim peried. After the. a.dvent ef the 

British rUlers there was of aeursa afx a revival .f 

Hindu civil law 1n the sense that it again oame t. be ~he 

law ef the kinst S oeurt and net enJ.y oenf1ned t. the Ii 

pinate tribunals er pan.cba,ets but too fa.te ef Hindu 

oriminal law &s suoh oeased ~e exist even frem the 

beginning er the Muslim rUle in India witbeut aDS revival 

er resurrecti.n even during the British ~er1ed. As it bas 

already been seen, the twe different systems .f oriminal 

law am.ng tbe Hindus a.nd 1.00 Muslims were merged int. ene 

whioh might be pepUlarly described as the Inde-MUSli. 
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oriminal law during ~he MUSli. rUle in India; but ~his 

mixed system was again further medifled and re~l&oed by 

the Indian Penal Cede and tbe elac.rate Criminal Procedure 

Cede whioh were based, striotly s}eakins. neither .n 

Hindu law nor en Muslim law exolusively. They were based 
4-~.u..w 

en certain seneral ~rino1~les .x~wltheut any d1stlnotl.n 
(67) 

between the Hindus and the Muslims. On the ab.va 

bypethesis .r the s. called amalgamatlen er ldentlfioatl.n 

ef the Hindu and the Muslim Criminal laws I shall briefly 

refer t. seme o~na~la.eUB features .f this mixed type 

.! law whioh might be treated virtually as an appendix te 

the Hindu ariminal law as aatua.lly administered 1n tm 

Uahomed.an rUle. 

7. SIma 1mp.rtant.teatures et Justice 80S administereg 

~p.g the Mus11m rUle a Admin15tratlen .t 

Justioe was regarded as a 5;e01a1 res~.nslbi~ity .t the 

)(usllm rUlera 11ke tbe HindU kinss. Tile pre~.b.et 1s 

reperted t. have said that a mement sJrtlent in tbe 

disrensatian ef justioe is better than seventy years .f 
&s) 

dev.t1.n. • demlnlen oan subsist lns~lte .f misbelief, 
(,~) 

butt It oannet endure w1tb the existence .f inJustioe. 

FiruJ Stah preclaime.d that all hls enersy was d1reoted 

tewards the aaintenanoe .:r Just1ae in the feur o.rners e£ 

his empire. The •• de ef administering justloe dur1na the 

Mahm.dan perted was sim~le. speedy and witheut any 

alab.rate law .t preoedure. -There is ne eVidence-. 
(70) 

rightly remarks Ishwarl Prasad. -ef a regUla» Judicial . 

• 

(17) S.me s~eoial pr.visl~ was, hewever. madein faveur 

.f tbe Eur.,peans. 

(ia) Slr&t-l-FiruJ Shahl. P. 161. 

(69) Siyasatnamas. P. 8. 

(70) Medieval India. P. 433. 
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preoedure in the Insarlptlens and it • seems 1&% fairly 

oerta.ln that a. sort ef reugh and ready Justiae _ was 
jI 

dispensed aacerding t. the disaret1.n er the &utner1t1es. 

-JahaIlg,ir and ether )lugb&l J£wgerers bad tied. willh a o1:&&in 

et' saId a bex wherein the pee~le aeuld l.dge tbeir "elDj?la1nta 

withaut unnoessary delay and barassment ~y the oeurt ~ea~le. 

Justice bad t. be dena speedily. Justioe delayed was 

literally treated as _ Justloe denied. In case et unreaaen

able delay even the judges and the (4a.Zi8 bad t. eemensate 

the partiea. The ~zlS were definitely instructed" use 

their re&sena and disoretien 1n deoidlng d18~ute.----

wit.-at relying te. rigidly en the k ..... letters .f tbe 

law. The emperor Akbar a1s. 91&oed n. reliance .n testimoQ7 

or eaths wh10h were the resouraes at the oratty; he drew 

his oonolusl.n -trom the aentradletiens in the IlMrrative, 

the pbysiatJD,omy and seme sublime researches and noble 
( 71) 

conJectures-. Sametimes extraerdlnary prooedure .eUld •• 

adepted to find out the truth meat 8ucoessfUl.LY. An inter

esting deoision was thus made by tbe Em2er.r SbabJ&ban& 

-, Hindu saribe sued a )lugbal seld1er tor bavins entioed 

away his wit'e. The Wife denied tbat the ee~la1Jl&nt was 

ber husband; but the eeurt(sh&bJaban) net satisfied with 

ber statement suddenly erdered her te 1. f111 the caur~ 

ink-pet with ink. The •• man did the wer~ mest dextereusly 

and the ceurt oenoluded that sbe was ~be wite et the atndu 

--sorib.-. Litlsatlen was never enoeurged. Oapital sentence 

reqUired the sanot1en ef the kina fer exeoutien. fbe klD& 

did not l1ke te rest much pewera in the hands et the ~Zi8 
( 72) 

and Magistrates fer tear af oerru~tion. Yenerally s~e&k1D& 

tbere was .enderfUl and essential justlee. ~ven c1.se 

frlends, Amra and Oai9.rahs at the kings ceUld net escape 

punishment if a.nd when reund gUilty. There were diff.ren~ 

(71) A1n-1-Akbarl III, 257. 

(?2) See Ante; the case ef AbdUl Wahab Serah the first 

ohiet ~zl et Auranszeb. 
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kinds ef punishments lnalud1D1 oapital sentence. It 1s 

said e't Kuba.lIIII&d Tughlaq that ene da.y be enquired et 

un Zlauddln Barn1 as te in wbat oases o&~ita.l »u.t .... 
( 7Ala) 

punlsbment ceUld be inflicted and be sald --··-In three 

oases aeoerdlD6 t. the ~eran. F1rstly agestaoy. seoendly, 
need 

sbedding et 1nneout/ll-1;W and th1rdly adUl ter,,-. 

llUbasmad Tug.bl.aq re¥lied~ -All this ,,*y be true. but maza.1nd 

has kaKa beoeme mucb ~ werse since these laws were mad.-. 

It was MUhammad Tughlaq again whe flayed alive a ~ • 

oenvioted & treasen and exhibited his dead bedy in publio 

while the exeeutiener was erdered te pr~l&l. -~b.us ahall 
(72 .. ) 

all traiter8 te their kings s~~ ~erish-. There were 

25 oases et oapital sentena.a in the reigns et A.kbar, 

Jahangir and SbahJahan; e't these five were tram~led under 

'teet et elephants, ena atrangled and the rest bebeaded er 
( '13) 

hansei. A typioal case ef punishina a thief by Jabangil' 

may be cited in this aenneetien. -The thief bad cemmitted 

several thefts bef'ere and each time they bad out eft: ene 

et his lH.bers .... ·.no. his r1ght band. the serlend time the. 

thumb ef hiS left hand. the third time his left ear and 

the teurtb time they bamstrlnged him and the last time 

bis nese; with all tbese be did net live b~ his business 

and yesterday entered tbe b.euse ef a. grassseller i. erder 

te steal. By cbance the ewner et tbe beuse was en tne le.k 

eut and seized hi •• The thief .eunded the grass .. seller 

several t1mes witb a knife and killed him. In tbe u~r~r 

and cenfusien his relatiena at~oj[ed the thief and caught 

him. I erdered them te band ever the saux thief te the 

relatiens et the deoeased se that tbey miaht retaliate en 

him-. The criminal cede was seTere and toe J.)unisbment was 

deterrent. Cruel ferms .f punishment were suppesed te bave 

been berrewed tram the Byzantine empire tewards the 01ea8 

et the 11th oentury aeoerji05 te Barni. 

(7a~) Beveridge I. P. 90. 

(73) TuzUk-l-Jab&ng1*. 
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A.~ "",~L 
Ne Nen,,)(us11. ceUld be aPJ?einted aa in Hindu law • 

a l.n .. Brahm1n oeUld net be ap~einted as & judge. But. 

Alzay11 reoemmended the ap~.intment e~ Nen .. Muallma c 
( 74) 

as Judges and Magistrates te deoide their ewn dls~utes. 

Generally a Nen-Muslim ceUl.d net be a witness against 

& MUSlim; but in actual 9~ct1a. thIS was net ridgly 

tellewel. ILtutmlsh fer the first time 1ntreduoed the 

system et empleyina P&n~its te ex~.unj Hindu Law fer 
(75) (7') 

the Hindus en the Abbaside .edel. Vill&~e Pancnayets 

ceUld try oases .f le.Jal aharaater. Tba number ef witnessea 

was net insisted u~en th.ugb geDer&llY 1KEa teur witnesses 
( 77} 

were require4 t. preve adUltery and twe witnesses fer 
( 78) 

adJude;1ng & man insel vent. ~rutbf'ul witnesses were 

'preferred, So Muslim whs w.a.s C 0nvic-c.ed fer beineus orimes 
( 7g) 

aeUld net be a witness, wbereas cenvict1en fer treasen 

alse oeUld ie based .n tbQ ev1denae e£ a sindle R1nJu 
(aO} 

witness. In .. aase :r .. r at GelDJ:,}t t. ofllDl1Jit murder tha evicler-lCe 

of =ne witness was re~rded as suffioient while tbe 

similar evidence ef ene witness was reJeoted in the oase 
(81) 

.~ Sidi .ewla. D.aumenta were net 9referred 1:,. era1 
(82) Hindu 

evidenoe. The cQ,se Wb.S other\v1se in ancient/ids-" ~w 

where decument was regarded as a very bel~fUl cent,riv&noe 

----------_.--------------------
(74) DurrUl IIUkbtar. P. 521. 

(75) Ameer Ali, Histery et the sar&oens, Pf. 188, 422. 

(76) Briggs III, P. 420. Panaha,a:t was usually an 

(77) 

(78) 

( 79) 

(80) 

(810 

(82} 

(82&) 

assembly ef five men entrusted with the admin1str&.tien 

ef Justioe. Its President was knewn 80S lleqedJam. 
III 

lUrat I, P. 49. Alamgir:na.mah, 595; .:)ew,lJ1JOO, P. 68. 

H1dayah. P. 353. 

Al-~Z&-f'11"Islam P. ,0. 
Elpbinstene(1857), P. 35'. 

Bri!88 IV. P. 517. 

Barni, p. all; Badaent I, P. 171. 

Al-~&za-fil-Isla •• P. eo. 
Vide Ante, Chapter V.J.la-. 1 .... 
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(82&) 
ever aen.ee1ved by the human genius. The early Oallpha 

a18e preferred .ral evidence te &am deoumentary evidence. 
(a3) 

Oempremlse was enoeuraged. Tr1als by erd.ala were vreh1blted 

under Muslim law and the SUltans and the Amperers alae did 

net tavear them; et aeurSI they did net interfere with 

its USe am.os the Nen-Muslims. As oases Detween the 

Hindus were deo1ded by the learned Brahmins and net DY 

IlUSli. Qazis, .e it it was neoessary t ••• bave reo.urse 

te erdeals they sbeUld Slut heated 1rens int •• the bands 

et the aocused parsen whe was guilty if his hands -were 

burnt but inneoent if net, er they sheUld put the banda 

et tbe aaoused in bet liqUid butter; er the acoused ahet1ld 

Jump inte water and if he ... oame te the surf&e. Defer. 

an arr •• had returned t. the greund wbleb bad been .

abet eff wben the _n Jumped inte the water, be was 
(84) 

guilty. There are 1ndicatiens tbat s.me sert et lepl 

praetit1.ners existed 8~eolally at the tIme et SbahJab&n 

and Auransze~. i'he terlllused fer lawyer was VaJ(11 whioh 

literally !Deana an agent. Aoaerdlns te Oma.r. tte see.nd 

Caliph e~ ISlas, -tba praotioe et law was t. be in a.ed 
(SI) 

faith an\} pursued. in sinoer1ty a8 a oa1.1111&-. ~b8: oeur"ts 

were net o.nf'ined te mare evidenoe. They oeuJ.d either 
(s,> 

thellSelves er tbreugh agents mak.e seme enquiry ret5&rdlna 
(87) 

the truth .r etherw1se .f a oase. This praetioe was started 
(88) 

by the Abbas1de Call9bs and was te1.1.wed ~1 SUltana and 

G. .J 

(-82a) -~V1de-A~,O~r--YSL.l&. it. 

(83) Ibid, 3). 

(a.) Badaen1 II, P. 35'; Aln-i-Akbar1. p. zOi(Translateo. 

by Bleobmann and Jarett.) 

(85) The hIgh standard. .ight be aUIIU: c •• gared with that 

et & JurIst aensUlt acoerd1n5 t. Ulw1an. 

(a6) Tuzuk~i-JahaD&ir, P. 306. 

(87) A1n-l-Ak~r1 I, 53. (Bl.a~nn and Jarett). 

(a8) Jeurnal et tbe Reyal ASiat1c Seolety (l~lD), P.7~'. 
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the e.perers ef Delhl. In Kautl1ya alse we tind that 
• 

• pies were emgleyeo. te re~ert en tbe aatual eeo\U'&nae 
(89) 

e~ a oase su_Judioe. Alexander Dew 8ays et Jabangir 

that • be e:f'ten disappeared In tbe evening frem tbe 

palatl0e and dived inte allisoure ,afunoh-beuses te i>&S8 selle 

heurs In drlnking and talking with the lewer aert, and 

thereby gettina first band Intermatlen te _ m&~. ~ hi. 

mind ter deoldin& a case. 

(gO) 
It bas been .est &ppr.~rlatelY said by Hamllten. 

1n ~ 1780 -that any oenturies bave elagsed s1nce the 

.... Musalman aenquerer et India establ1sbed in it 

tegether with the1r reliSlen and general ID&xims et 

a.Yernaent, the ;Notioe e-r their oeurts et justi" •• 

FreID that ileried the 1I\I8&lman oede bas been the standlit.rd 

e~ Jud1cial admlnistratlen threugheut the oeuntrles ef 

India wbich were subjugated by the llahemedan princes and 

baYe sino. remained under their demlnien. In ene p&rtloUlar 

indeed, the cenduot et the cenquerer materially differed 

trolD wbat has been senerally censidered 1n Eure~e as an 

invariable principle ef all Muss&lman Gevernments; 

namely a r1gid and undev1at1Il6 ad.hereIlOe t. tbeir ewn 

law net .nly with res~ect ~e themselves but alae witb 

res~eat te all w11e were subJect t. tbeir demin1en. 

-The fell ewing ebservatlens ef Bailie ala. are yery 

1nstru13tiva 1n this aenneetien. -.w.b ef the i>reoedure in 

the Cem.,any's (East India Oempany) oeurts ef Justioe naa 

been derived fre .. it{.u.s_~ Law); and thre_h this me&na -- . 

and a18. tbr.ugh the suberd1nate .ff1oers and ~leaaer. 

et the oeurts •• wbe with very few exee9tlena are lIuhammadans 

er Hindus trained t. the same matheds and bave der1vell 

any knewledge ef jurisprudenoe they pessess frem tnat 

seuroe-.1t exercises * a pewerfUl tb.ugb unseen influenoe 

en the administratien et Justice even by ~be ~na~lsb 
(91) 

Judges·. 

- - - . 
(89) Vel. III, P. lOa. (90) H1d.a.yan P •• xv. 
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As it bas a1.read,y been notioeel, the SUltans after 

aSeJending the throne of Delhi bad very l1ttle time and 

opportunity to devote attention fer the administration 

of Justioe or its organisation. Tbey chese. therefore. to 

.. leave the Hindu personal law alone·-und1sturbed and 

unlnterrugted. They introduced and maintained IS1&m10 law 

in the seneral adm1nistrat1en Gf Justioe. Th1a Islam1c 

1.&.. bowever, was taken fre. Egypt or Turkey en the Abbas1de 

model. Generally spea&1ng tbe Mughal ~~er.ra alse tellewed 

the SUltans in many res,t?eots. As a III&tter or fa.ou Tiber. 

was b&rdly any regUlar and system&t 10 maahinery for the 

admin1stratlen ~f justice during the rUles of the SUltii:.Il$ 

of aeurse ecaass1enaliy cases were tried by the SUltana 

themselves er by aome rey&l firmans issued t. tee 

PrlT1.-1al Govern.rs. Sher Shah un..iombteUy made seme 

valuable a contribution in the matter er administration 

in !eneral and the adm1nistratien ef ~ustioe in ~rticUlbr. 

Eut a.fter his x.1[au:~tL death the system J.Ll n~t s urv i ve 

lcng. ~1lDilarly ilurlng the rUles ef Babar and HUIlJi,YWl there 

was hardly any attention bestewed u~en the administra~i.n 

of Justice in the ceuntry exce~t ~x. tbat the.e Am~erers 

chese te decide some cases in caWjS in the most sUIDmbry 

way wlth(!)Ut any reference tel a.ny resUle.r Cede or PrClcedure. 

Seme cases have been narra. ted in tohe H\lm/i.y\W. Name gy 

QUl" dan lile!um, lJV,t t hes. cases are more or less C €Inneo te d 

with recellien against the very pelit1oa.~ supre~cy .f tbe 

Emperers themselves. Whatever might be the cenditiens et 

the administration of Justice d.uring the raisns of the 

SUl tans and the fi rst twe em~erers Sabar and Bum&.yun there 

is not x the least deubt that the machinery fer admlnls'.r-

1q Ju"t1". 1n tile oeunt17 beca,.. lIere and mere regUlar, 

-
(91) Muhammadan Law by sale, P. XV. 
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sys"Cematia and rnetnQilical during "too reigns er the 

Emperors Akbar, Jalbng1r, Sb&hJaban and Aurangz.eb--. 

all ef whem were highly eminent 1n the 8~bere et 

administering Just1ae and equity t() all concerneJ without 

any d1ser1_tien ef caste or creed and rank ar pu1tien. 

Akbar was not enly & sreat rUler but he 

was alse a great adm1n1$t~tor of just.ice and equity_ 

A.ccordi118 to him .,justice W'",s tile livir.;,e ele/.!J€lJ.t in 
(I) .. 

menarcb,y. If I were gUilty of an unJust aat: says Akba.r I 

• I woUld rise in Jud,g,ment "gcr.inst myself. Wb.;:I.t sl:kt..L.l I 

sa.y tLen of' my a.ns, my k1ndr3d ani others"? The em~er.r 

himself was to try all ca~itbl cases and other h1~bly 

lmp.rtant cases. Th.se wh. were cenvicted for Daving 

aommittea any c~~ital .ffence woUld be either erusbed 

by elephants, impaled er banged. He bad a peoUliar ba~red 

fer adUltery and debaUChery. -Neither influence nor 
... 

entreaties nor STaat ransom which was effered weUld 

induce him to pardon his Chief trade Oemmissioner, whe 

altheugb he was already married had vi.lently debauched 

a well-bern Brahmin girl. The wreton ~dS bl ttB king'. 
(3) 

.rder remorselessly strangled-. Be Judgment was recerded 
.. 

in writing it was delivered •• nly verbally. 

________________ ...... _,._ .. -'IiiiilI--_ ....... _._. ____ .-........._-..... _____ .~ - .. - .------

(1) AbUl .. FazU's Ain ... l .. Akbar1, translated by H.Bleobm&n 

Vel. III, P. 399. 

(2) Jarrettfs A1m, Vel. Ill, P. 387. 

(3) CemlDentary ef Father M<!Inserrate. P. idlO. 

This commentary gives an interesting acoount 

•••• abeut the administrati.n .f Justioe by the 

Emper.r Akbar I -In aocordance with Muss~lman 
~ 

practice, cases are decided by a double precess 

beter. tw. Judges. Hewever by the king's directl.ns 

all oapital cases and all really impertant civil 

cases alse are cenducted befere himself. Be is 

sinoerely anxi.us that guilty sheUld be puhisbed 

w1theut ma11ce indeed, but at the same time 
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Akbar was always in f'a.vour of' referllBtery ,a)unlsbment as 

far as pess1ble. Hence he weUld always instruct his 

Deputy that • he sheUld strive te reolaim the disobedient 

by good advioe. If that fails let him be ;unisbed w1tb 

reprimands. threats, 1m~risenmentsJ stripes er even 

amputa.tion of limbs, but he shall Dot take away life till 

after the mest mature de11berati.n. Those whe apply for 

justice, let them not be 1nf1.joted with delay and 

ex~ectatien. Let him shut his eyes agains~ offences and 

aooept the excuse of the penitent. Let hi. obJeot te ne 

--------------------------------------------------------
without undue leniency. Hence in the oases in wllioh 

he himself' aots as a Judge, ~he guilty are by his 

own d1rect1ens not punished until he t~d given 

orders for the third time that this shall be donew 

During a oempaign twelve deserters te the enemy 

were oaptured 1n an ambush and breught before the 

king. He proneuneed judgment upen them; some were 

te be kept in custedy in order that their case 

might be more thoroughly investigated whilst some 

were oonvicted ef treaodY and desertieus and nanded 

ever for executi.n. One of these ~&t~er as be was 

being carried 0ff by the executioners begged fer 

a ohance to say seme thing. '0 k1ng' ne said, 

'erder me net te ~he gibbet for nature Las .. 

(est.wed upen me marvell.us ~ewer in a oertain 

dlrect1ont. 'Well', said the king, in wba~ d1recti.n 

de yeu thus excel 0 ~serable wr£tcta 'I can , 

sing beautifUlly'. 'Then sing'. Tne wretched 

fellOW began to sing in & v.ioe so discerdant and 

absurd tbat every ene began t. laugh and murmur and 

the king himself coUld soarcely centrel hls smiles. 

When the guilty man ~erc1eved thls be ~ut in, 

'Pardon me this ~OGr performance; 0 king, fer t~ese 

guards of yeurs dragged me alono so x rOU8nly and 

oruelly on a hot and dusty read and ~ummelled me 

so brutally w1th their fists that my threat 1s 
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(j) 
ene en acc~~nt ~f his religi3n or seet- In order _ 

.., 
to inspire awe and te~r in the mind of tbe actual and 

the intendIng criminals different kinds of ins~ruments 

ax •• x •• za fer punishment woUld 'be ke~t in ~be palace. 

This was also more fer ~v~dance and a.zE.~t a&rrecti~ns 

of .ffences tban for actual punishment. Thus the Chief 

exeouti0ner -1s equipped even 1n the palame ~nd before the 

---------. ----------------~--------------------,-.--------.---------
fUll flf dust a.nd my v.ioe se hUSky that r oannot 

de myself Justice in singing. The kins rewarded 

this witty saying with suoh signal grace that for 

the sake of .ne man, he ~rdoned both, tile fellew 

himself and bis companion. The fell owing are the 

ways in which the gUilty are ~unished. Those whe 

have committed a ca~ital crime are either crushed 

by elef)hants, iill~led or nanged. Seducers and 

adUlters are either strangled Gr gibbeted ••••••••• 

Ordinary criminals are ke~t under guard 1n iro~ 

but not in prisons. Princes sentenoed to im~ri6onmeDt 

are sent t. ~he Jail at Gwalior, waare they ret away 

in chains and ft'. filth. Noble offenders are handed 

over tG other nobles tor punishment; but the base 

born either to tbe ca~taln of the des~aton runner. 

ar to the Chief exeoutioner- • 
.., 

(4) Ain-i-Akbari, Vol. II, translated by Jarrett, PP.37~38, 

See also tladwin P. 254. Mirat .. i ... ,Ahm&.di(P.17') 
,. 

preserves a ietter of instructi~n issued ~. the 

Governor of GUJrat restricting his ;unishment t. tbe 

putting in irons, whipping and aaa death eDJoining 

him t. be spar1ng in c6.pital punishment and. except 

in oases of dangerous aedition t. inflict none 

unt 11 be has sent the preceedinss t. the c.urt 

and received the emperDrts "enfirmation. 
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king with many instruments of punishment, suoh a.s bather 

thengs. whi~s. bow st~1ngs fitted with ••• x' sba.r~ s~ikea 

of cQPper. a smooth block of wood used fer peunding the 

criminal's sides ar crushing te pieces his skUll and 

soourges in whioh are tied a number of small balls studded 

with shar~ brenze mails. However. no ene is actually 

punished with these insturments whioh seem to be intended 

rather to lnsvire terror than :rer aotual use. For the same 

rea.sons vari.us k.1nds of ohain manaoles. band cu:t"fs and 

.ther irens are _hung U9 en one .f the ~laQe gatew~ys, 

whioh is guarded by tLe af.remantienad Chief ~ecuti~ner·. 

Akbar evinoed a very high standard fer administering 

Justice when he used tox insist upon olear finding by 

thoreugh investisati~n without merely relying uwon ordinary 

routine evidence. PartioUlarly Akbar bad l1ttle confidence 

in the witnesses and oaths 'that they wou.ld take. Aitbar 

himself woUld not spare any pain t. t~r.ugbl'y invest.igate 

int. an a.llegatien froG all ~ossible angles of visien fer 

arriving at a ._ true :t'indins and he woUld insist en bis 

z.~zz ...... x.a representative also t. be eqU&lly oirceems

pect in the matter of adm1nistering Justice. Thus the 

Bmperer insisted that -1n Judialal investlsati~n be shoUld 
~ 

not be satisfied witb witnesses and eaths but pursue ~hem 

by manfeld inquiries, by the study ef ph1s1egnomy and the 

exereise of feresight; not la)ing the burden of it on .-..x 
(5) 

ethers live absolbed from solitude- AbU! Fazal also 
... 

c.rroberates ~he above as in his e~lni.n alse ·~he delegate 
"'I 

must not be satisfied with witnesses and oatbs bu~ make 

diligent 1nvest1gatien beoause it is very diffioUlt t. com. 
~ 

at trutb without painfUl search ~ ~minute enqUiry. 

Oonsidering the del,)Nvit.y of human nature, he .ught not 

t. plaoe muoh relianoe on de~esitl.n. Divesting himself .r 

partiality and avarice let him distieuisb the .~Jressed 

from the eppressor; and when he has disc.vered the truth 

,-----.-.-------.------.------------,-------------~-- - -----------
(5) A1n-l-Akbar1. Ain I, Vel. II, P. 37 •. 
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act ao~ord1ngly. He shall begin with a xtaax as&ing the 

c 1raumstances of the east and then try it in all its 

parts. He must examine each witness se~rately u~on the 

same p.1nt and write dGwn their resgeotive ev1denoes. 

Sinoe these ebJeots oan only be effectually .btained by 

deliberateness, intellegenoe and deep reflection. they 

will s.metimes require that the a~U8e shQuld be tried 

again trem the beginning and fr.m similarity er disasree-
(&> • 

IHDt he aJlJ,y be enabled te arrive at the truth-. Mannuo'" 
( 7) ... 

als. used t. c.mplain tbat 1ns;ite ef the beat exertiens 
(8) 

the oeuntry was fUll .f false witnesses and reraers "be 

O.Uld even deee1ve toe emperer. False deouments oeUld •• 

easily fabrioated and false statements oeUld be made by 
(9) 

the peep18 most unhesitatingly. 

------------------------------------------------------------------
(6) Ibid, Ain Ill. P. 41. ~ranslated by Jarrett. 

(1) steria Du Meger. P. 2&2. 
c 

(8) The ancient Hindu Jurists l1k.e Harada and ethers 

also were very 9&rt1oUlar in ~rev1ding tbat every 

oase sheUld be tbereughly investigated and adJudio

ated by applying law. reasen and eqUity. Tbey alae 

enun41ated many usefUl oritir1a fer d1stlngUisbins 

truthfUl and untruthfUl witnesses. 

(9) AbU! Fazal gives tbe tellewing aee.unt ef Akbaris 

daily reutine with 8ge01&1 referenoe t. the 

adm1nistratien ef justice. 

--Be is ever 8paring'~11ves .t the effendera. 
~ 

wishins t. bestew hap~lness u~.n all sUbJects •••••••• 

Be alae frequently appears at a windew whioh e;ens 

lnte the DaUlat Kbana and trem thenae he receivea 

petiti.ne w1tbeut the intervention ef any ~er8en 

and tries and deoides Ugen the.. His MaJesty is 

visible t. every body twioe in tbe aeurse ef ... 

twanty teur heurs; first after the perfermanoe ef 

lIIernlng devetien, he 1s seen frem the Jbareu, by 

pe.ple ef all ranks wltheut any .elestatien frem 
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Theugh ether.ise Akbar bad & ZQ very h1gh standard fit 

Justioe te be sorupUieusly fellewed by h1mself as well 

as his delegates, still he was net always ab~ve all 

hUDBD frailties. Semetimes he .eUld be undUly influenae' 

by wrath and pasaten te Infliot the most unex~eoted 

punishment fellewing the .est lrre,Ular ~reoedure. In the 
,..-¥ 

result te. severe and _ Inhuman a punish weUld be me\teil 

eut ~.r enly a ~1ner e~fenoe. This ceUld. hGwever. be 

pesslble as there was ne fixed written oede er ~recedure 

like eur medern Indian Penal Cede er ~e Crim1nal PreceQure 

Cede. The ~mperors ceUld fellew tbelr ewn disoretl.n---

unbeunded and unfet~er.' in nature 1n _ oenvlot1ns and 

devieiDS 9unishJDenta. One SUCh o&se 1a regarJln& " 

negligent -lamp 116hter· whe was burled dewn trem tbe 
~ ~ 

battlements et the .-lace and dasbed te ",leces fer & ver7 

miner .tfenoe if it oeUld be called an effenoe at all, 

-The emperer used te retire fer a leng interval after 
, 
evening prayers. duriDS whlch ti •• the servants anI! 

.eurtlers used te dlsi>8rse assembllll1 again wben tbey 

expeoted Bil Majesty te re-~ppaar. That even1na. be 

__ .. wj bappened t. "eme eut aeener than ua_l te hear 

the news f'relD the Deocan and at first f'eund nene et tb.e 
palac. 

servants in the/JlDC •• When be 0&1118 near the threne and 
. 

ceuch. be saw a luck-less lamp lighter oeiled up llke a 

snake in a oareleas death l1ke aleer olese t. tba reyal 

•• uob. Bnrage4 at tbe Sight, be erdered bim te be threwn 

--------_.----._----------------,.--_ .. -----------.--------------
frem the maeabearers. It frequently b&g~eD8 that 

Jlt Pet1tiens are sabmitted t. hi. at this tlme 

••••••••• He censidered an equal d1strlbutien .t 

Justice and tbe ba2P1ness ef his sUDJects .a 

essential te h1 •• wn felioity and never .uffers 

his tem~er t. be ruffled whilst be 18 bear1n& oase •• 

Wbene~.r His MaJesty .rders a oeurt t. be held 

they beat a lar&e Kettle drum, te aP9rlse every 

ena thereef- v --- The .tf1oers .t Justice ala. 
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(IS) 
fr •• the t.wer and he was dasbed. t. a tb.usand ,pleo •• -

Akbarts impartia11ty in doing justioe was a1m.at 

preverblal. It baa been rightly sald by AbUl Fazal that 

-His Majesty ••••••••• in his oeurts makes n.Jdifferenoe 

between a relative and & stranser and ne distlnctien 
, 11) 

between a ohief' .f chiefs and a tan&le .. balred 'be6~r·. 

--------------------------,------------------------------------------xx DO 
present their reierts in the 8pen d&rb&r·.--.~·-·-

"'I 

Ain-i-AkbarI, translated ~y Gladwin, P. 165. 

(10) .El11.t, Vel. VI, P. 1' •• In the salle velume, there 

is anether incIdent in oenneotien with tbe 

s\UDaIIiory punisbdlent inflict.a. uJ?en lihe Em ... erert a 

tester brether Adbam Khan , 

-&dbalD Klan, the YOUJl8,est sen ef Kalla. Anp was 
~ 6: 
very anveus e:r Atka Khan. The Kban-l-ltbanaa 

Iluni. Kllan was ala. under the lnf!ueDOe et the sa •• 

feeling and exhihited it oenstantly 1n ways that 

ne ene ef l.wer d1snity ceUld have dene. Be 

irritated and exelted Adbam Khan until at ~ast en 

the 12th HalDan,. a great £eut ~ra&. was cemmitted • 

• uni. Khan. Atka Khan, Sbaballud.-Din Abad Khan and. 

ether n __ les were sit t 1n& in ~he reyal audienoe 

Cbamber engaged in bUSiness ef stalie • .a.d.ba.1D XbaD 

came vietently 1n with a party ef ruffians .ere 

vielent than himself. He O&st an angry leek uge. 
&-KbusbaDl Uzbok and ether wretches whe bIiIod Jein., 

L d him. Khuabam Uz'Dwk t ben drew his d&aoer an 

infloted a terrible .eund in the bese. et ~he 

Minister. Atka fell dead in tba ceurtyard .f tbe 

e ...... palace. The murderer new direoted hi. 

ate.,a te the private ap&rt .. nts where hi. _Jesty 

.... alee pins. The neise aweke bi. and when he 

realised the actual state ef affairs his &n&er 

'blazed fertile Be peroieved the UIl&rate£'w' cUl~rlt. 

He .rdered Farbat Kban and Sanara. Heshnak te 
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It 1s said that in the 2,th year e-r his reiiPl ene ef the 

Xies's taveurite Geverner and beyneed mate Khan-l-Azaa 

Mirza Az,lz Keka arrested ene AlDil, Alaud.Q.iJl by nao .... ter 

embezZlement ef Ge.ernment •• n8Y. After bis arrest tba 

Allil was macia ever te a servant whe baviIl& seme eld au 
persenal grud&e against b1. beat him te death. Tneusb 

there was ne oempla1nt ~re. anybedy, tbe Gev.rner 

sentenoed the servant te death en aoaeunt ef -Piety et 
.... 

Ged-. The atter did net end there tneugb the real oUl.pri't 

waa given the extreme ;un1sbment et law. Su.sequent17. 

hewevu. the father et the deceased oame trem Persia te 

demand Justioe when tbe oase was ree~en.d by the Am¥erer 

Akbar whe erdered the oaS8 te be tried de ~V. with tbe 

help e-r a regUlar oeurt ef justice. Hewever, in oeurse 

ef that z trial the Geverner had the O&s. o.m¥rem1sea 

by Jay1ng large sum of m~ne¥ as com~ensat1.n t. the father 
( 12) 

of the oempla1nant. 

,-----....... ~.-~ . __ ...... . _.-..-_--_.-------..-.. . _....-_---_. 
~ 
blind the mad •• ra1ned felle.. He then save his 

Just oemmand fer them t. ,a,t ~i~ d.'KQ bead ltns 

fre'll t~ pi1.rllpet. These stu&:iid man sh.weJ tenuernesa 

where want .t tenderness weUld have been & theusand 

time better and d1d net hurl him dewn as they 

eught t. have done, and ,he w~s Ol1~Y IJ81f lli:led. 

They were tben orJerea to brin~ ~lm u~ and bar.ax 

hurl him davID Ii.ga1n. Se they dragged .hill bac~ D¥ 

hair and throwing h1m dawn mere caretUl~y bis 

neck was breJi.en and his brain lm.o~ed out. Sf> tn&t 

the criminal reoeived the ,just revre.rd. :for his deea. 

(11) Akbar Nama. P. I'; Als. see Beveridse, P. 387. 
r 

(12) The Sh&ra permitted the aco.~tanoe ef .. :fine $r 

Khunbab~ in case of murders. 
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( 13) 
In an_thar case Akbar took a very b.l~ and 

1mpartial step when he punished with death JUjb&r Khan o~ 

GUJrat wbo was one of the most ~owerful milltbry ~hief of 

the loasllty. The a.lleesatioll was that tbis JUJb&.r lUlan 

.fi.u murdered one Cbansez Khan. The com~la1nt was 

lodged by the mother of the leae~sej durino Ahbar's stay 

tbere. Akbar made neoessary invest1aations into all the 

items o~ the allesat10ns and was perteatly satis~led tbat 

the offence of murder ~as commituad by the Chief AA~r, 
( l-i) 

Vnhesitstingly sentenced him to Jeath. lti bas been rightly 

said that -the Old m d deserted woman never imb.gined tbat 
~ 

se powerfUl a man would be punished ror misdeeds and was 

astonished en behOlding suab Justioe general ~ublio 
(15) 

received enlightenment from this Just sentencol • 
... 

10. Like AKbar and etber ~~~l 

Emgerors, J~hang1~ als9 bad a 8reat love for ~aministr~tion 

Jfjustioe. Administration of Justice was as it were a ~~rt 

of his very 11fe and religion. He scrupUlously followed 

the practioe of adjudging cases even when he was eut in 

connection with expeditio~ or pleasure trips ar even when 
( 16) 

he was in pain or serrow or \~s indisposed. Jabanglr ~ls. 

was responsible for having installed a golden chain of 

Justice. -It was a chain of pure geld thirty ~r.lin length 

and centainiD6 sixty bellS. If the officers of the oourts 

af justioe sheUld fail in I:. he investigation of vae 

complaint of ~he oppressed and in granting •• ~hen\redress, 

the injured persons might COlDe t. this cba,in a.nd sm.JLe it 

--------~.---------------.---

(13) This case was tried by A~bar 0o+y in toe 18th year 

of his rwtsa reign. 

(14) For the ether great virtut a.nd qualifications ef 

Akbar, see -The Emperor Akbar- by Noar, Vol. I, 
~ 

Preface. PP. 11. 

(15) Akba.r Nama, ~ighteenth year, P.S.; ,see also 

Beveridge, P. 46. 

(16) Kem.1rs, translated by Rogers and Beveridge, Vel. 
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and so give notice of their wrongs. One end of it tney 

made fast to ~he bettlements of ~he Shah NurJ of tne 

fort at Agra and the other to a stone ~ost fixed on tne 
( l?) 

bank of the river- This innovation was undoub~edly one 
, 

of the earl test mea.ns .f by whia h even a. wan of tine street 

coUld at onc~suooeed in drawing the ;erso~l at~ention 

of the em~eror to his grievance,iftany. kore or less 1n 

every system of law both ancient and medern various 

ste,s have to be ta~en Qnly tiO set the macL1nery Qf 

legal administration 1n mot1on- w -not to s~eak ef toe ~ime 

that miSht be taken in aotual adjudioation of ~he 

allegations. In both these res~ects the systems of tine 

Mughal emperors g6rtiCUlarly tihat of Jahangi~ was extremely 

expedient. The system underlined by the -gOlden chain-
" ~ 

was an ex4m;lary one a.s t t was a very ~owerfUl instrument 
a,.,.... 

in ;utting .od to all sorts of inJustlee and ep;ression 

by the Government officers belonging to the different 

ranks and grades. This peCUliar institution of J~nanglr 

was unequivGc~lly ~raised by every onew as any grievance 

coUld be brought to the ea.rs ef the ~m~eror direct though 
( 17) 

the bells ef the golden chain. Aa~ording to a ~ersian 

manusoript -RazUl MalUka tbera is a fietitious story about 
~ 

a donkey whieh while roaming on the river bank one Jay 

cba.nced to shake the golden cb.B.in. An enquiry was 

readily made and it was found that toe donKey was not 

pr~~erly cared for by its ~ster-- who was in the result 

warned so that better treatment might be maxx meted out 

to the ·complainant-. Like A~bar Jabangir also sometimes 
... 

used to go~ beyond the usual limits of law in fits of 

anger and passieo. He t~ok a sort of speoial delignt in 

seein~ CUl~rlts executed and _ torn to pieoes by ele~bants 
( 18~ 

and 110ns. Jabang1r was regarde..! not 4?erba..?s wit.nout 

-------------------~----.-.---..-.----.---

iJx2zafa •• ,x2xxttx 
If P. 7. 

tiikxxx*x .. zxWam&JxitK ... • .. mx,..ZJx~Sx'xjc.xa% •• x 
{I7) History of Kart Khan as o1t.ed by Beni Pars bad. P.lll 

~.f&~xjK.¥xix~.xx 

( 18) EawK1ns io ~ur3bats Pilgrims. VO~ III, PP. 38,4l. 
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• 

reas.ns, by1rerry as a man of extremes ·Cruel as well as 
""'" ... wild, given te excesa~ drinking himself but punishing 

(19) ~~Sfl~ 
that faUlt in others· Trials were ooncluded s~ .. fJl 

... 
and the exeoutians were oarried out in mar~et plaoes. 

Terry further hold.s III ooUld never bear ef laws written 
.. 

among them. The king and h1s substltute t s will ia law. 

Tbe Governors in cities and Prevlnces preceed in lik.e 
(ZO) (21) 

form of justioe- Sir Thomas Roe also oerr.borates Terry. 
(22) ... 

De Lact gives a very interestins aoc.unt ef the method of 

administration Gf justioe by Jabanglr. 

-Once & week en Tuesday, he takes h1s seat en the 
.. 

tribunal and hears pat1ently all eases that are brought 

before him both civil and erim1nal and 9r.n~unoes Juddwent 

en each. whioh 1s tinal. Ca~ital 9un1sbment 1s gener&lly 

inflicted berere his eyes and with great. cruelty .. 

• hether in Capital c1ty er whereever be is boldiD8 his 

court. Those found guilty are J:!)un1shed with severity, be1Il& 

either behea~ed, han~ impaled or thr.w.n befere e189nants 

and other wild beasts, acoording to the nature of tbe orime' 

Accord.ing to William Finch in case the allegations ef & 

• cemllla1ilt ceUld not be .-nux sUbstantiated he .aUld 

be pun1shed for baving unnecessarily troUbled 1n em~er.r 
pUlling (23) pUlling 

bY/JI_ ... tq the chain of Justice. Any ,persan/JI ... tq the 

gal den ohain weUld at ence be called berere the ~~erer' 
(24) 

t. explain his case. 

------~~----------~"-----------------.----------.-------------
(19) Early Travellers in India by Fester, P. 331. 

(20) Ibid, P. 32'. 
, 

(21) Embassy of Sir Xhoma.s RI)~ I? l;aG. 

(22) The ~~ire of the great ltughUl, by De Lail. 

Translated by Hoyland and BanerJee, P. g3. 

(23) Finah in PUrcha'a Pilgrims, Vel. IV. P. 74. 

(24) Hawkins 1n Pureba's PUgrlms. Vel. Ill, PP. 43-44. 
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Jabangir alse was famGus for his impartial Justice. He 

did not make any discrimination between 1ztaa friend er 

fee and the rich and tbe 9~Gr. Baying erda red the 

exeoution ef Heshang who was a nephew of & sraat and 

influential noble Khan 'lam. ~ axaak exolaimed. -Ged 

f'.rbi~ that in such -5& affairs I sh.Uld oens1der ~Prinoea 
(25) 

and far less that I shGUld oenaiiier 4m1r-. Be was not 
... 

in faveur of unneoessarily detain1ng any man in prisen 

beyend the reasonable bounds ef usual imprisonment. On one 

ooo&aion be visited tbe Bantbambor fort and examined the 
(26) 

cases ef the prisoners for issuill8 final erdera. He weUld 

net hesitate te chastise even the great n.bles tbemselves. 

When he received information tbat the eunuchs .. ef saill 

Khan Cbagtar were e9presslng the peer be at enoe sent 

message t. hilD warning that he weUld net be slew toe 

inflict punishment even en hi. if the eggressiens ware 
(27) 

-saio repeatea. Kannuoi says that it any e£f1cia1 went 

wrens 1n the matter ef acim.inlstratlen ef justioe, be weUld 

be threwn in tront ef the l10ns which were k.e.l?t 1n .. the 
(28) 

lii.l1 ef Audience. 

Jabanglr i.rhad.. the cutting ef neses and ears and 

blindIng as ferms of pun1shment. Similar rUlls were 

embodied in 'in-l.Jabangi~. In 1118, ..... Iiz Jabanglr 

issued erders tbat ne aa~1tal ~un1sbment shoUld be executed 

until the sunset. The erder was the resUlt et an unpleasant 

incident. On one eooaslen Jabanglr sentenced. a ~r1sener te 

death. The sentence was as usual executed. But due te the 

- -----------------------------
(25) Memoirs, Translated by Resera and Eeverldge. Ve~. 

II, P. all. 

(26~ Ibid, Vel. II. P. 59. 
/" 

(27) Ibid, Vel. I. P. 13. 

(2S) S't~l& Du •• gor, by Mannuoi, Vel. I. P. 114. 

lIannuol bas narrated many steries about and oasea 

dis~esed of by the emperor Jabanglr. 
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spee1al request ef a c.urtier, the em~erer was pleased te 

parden that man. But w.ben tbe erJ.er .f pard.n was se1ll& 

t. be c.mmun1oated it was seen that the prisener had 

ka Already been exa.e$.ted. S. the erder was 1asUful -tbat 
.... 

henee ferth oriminals sentenced t. death sheUld net be 

executed till sunset and 1f until then ne re9reeve waa 
(ail 

issued, the punishment sh.Uld b. inflioted.- K;iOC.bak&~i~lD. -a Sanskrit drama. &scrll1.ed t. the writer S' udraka 

discl.ses a aim11ar ~zt previ.ion when the bere ef the 

dralDS Caruda.tta sentenced. t. death was being taken te the 

exeoution greund. One ef the exeautiener. was thin&llli 

.~ sema za.zt. reprieve that misht bap~en te cema. 

11. SbabJaha!l.. a Shahjahan's reign was •••• "i8 
o.nsp1ou.ua f.r peaoe and ~r.8perity. He bad a very 

effioient system ef Judicial administratlen. His sense 

ef Justioe was very stern and 1m~rti&l. ~ven the etficials 

were subJeot t. rather WlUSually oruel punishment fer 

any act ef eppressien en the sUbJeots. He used te kee~ 

in his ceurt baskets fUll of pe1seneus snakes. The 

eff1cers guilty ef epprBasien and tyrannw were te be 

b1 tten by these snake.. T bey weald net. be re •• ved. tr •• 

bis presence unt1l they breatbad tbe1r last. This stern 

aeDSe et Just1ce and impartiality bad a very salutery 

effeot se much 8e that there was pa.uc1ty ef effenoea 
(3» 

dur1na the reign ef SbahJaban.r 

{29} See the trial scene. The prisener Oirudatta 

was Ultimately sayed trem the execut1en due te. a 

pe11t1cal revelutlen er u~heav.l that t •• k ~laQ. 

• 

in the oeuntry inv.lvins the ohaq. et _ tbe k1116. 

(30) Lubbut-l-Twar1ltb .. 1-Hind. by Ra1 Bb&ra IUU. 
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·N.t.lthstan~ins the great area ef tbe aeuntry 

plalnts were se few ttat enly en. day in the week, Viz., 

Wednesday, was fixed upen fer administration et Justioe aa~ 

it was rarely even ~hen that twenty platntiffs oew.d be 

~eund t. prefer suits, the number generally beins muoh lesa. 

Tbe writer of tbis blst.rlc~l aklteD en .ere than ene 

.ooas1en, when beneured w1th an aud1.noe .f tbe kIng 

heard His llajesty ohide the DBoregba et the oeurt that 

altb.ugh se many oenfidential ~ersens bMd been ag~ointed 

t. invite plaintIffs and a day ef the week was set a9&rt 

exclusively with the View ef dlsgena1ng Justioe, yet 

.ven the small number et twenty plaintiffs o.Uld but very 

selde. be breU&ht Inte the oeurt. The Daregha reM111ad 

that 1f be failed te preduoe eDly ene Qla1ntlff, be weUld 

be .erthy et punishment. If the .ffenders were ~lso.v.r.' 

the 1.0&1 auther1ties used generally te try thell .n the 

8get where the etfences bad been oemm1tted aoaerdino t. 

law and 1n oenourrenoe wlth the law effioers·. 

Ace.rdins te the auther ef tbe Badsbah Nama &lse, 

ShabJahan deveted the whele ef Wednesday in administerin& 

Justioe with.at belding the pub1io Durbar en tb&t day. 

Frem merning t111 n •• n be .eUld • decide dl.~ute •• In the 

Dlwan ... 1-Kbas at tbe Red Fert ef Delhl. ShabJab&n bad a 

•• ezan-l-Adl(ba1anee ef JustIce) ~1nted en the wall. 

Thls .etUd always inspire the sense ef Justice anl.i 

impartiality while SbabJahan .eUld ge fer belding oeurt. 

ter dec1ding disputes. He was alse helped by the Kurt1., 

Qazis and the Ole ... Se. nebles alse usually attn4ei td. 
(31) 

c.art. The severity ef Sb&bJaban'a 1dea ef punishment 

ceUld be easily seen ir •• the fact that semetimes thieves 

gUilty .t he1n.us effenoes were 9unisbed DY bang1ns er 
(32) 

tranaperat1.n te the etller slde .f the Indus .. Anether 

pecUliar methed was te11.wed by S~bJaban wben be weUli 

aem,l)el the ef:fiola18 te ••••• x oem~ensate the injured 

-
(31) Badsba Nama, Vel. P. 150. 
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3'8. 

per.ens wben thieves esaaged er when the stelen article. 
(~) 

ceUld net be receverea. S1mIlar previslens were feUDd 

in the Artbas'astra et' xautllya and the dIfferent 
• - -Dbarraasutras and the DbarlDas' astra •• 

Tbe meat 1mgertant centributien ef SbahJahan was 

the establishment ef a regUlar system ef a9geala and 

bMraroty e-r different grades ef' tribunals. Frem the 

oeurts ef the fIrst instance. aggeal aJ lay te the oeurta 

e~ the Previnaial G.verners er the ~zls .t tbe SUbbaa. 

Frem their decIsions again appeals oeUld be 9referred te 

the ceurt eof the Chief' Diwan ar the Chief • ~zl et ~ 

matters ef law. The Em¥erer had beth eriginal and 

appellate Jurisdiction. ~.metimes tbe em~er.r weUld send 

back the cemplaints te the G.vernera for fUll investl~t1on 

and disposal or fer ref'erenae back te him f'~r hls~xJ.%. 
(34) 

personal decls1an. 

(35) 
I4a.nnuci narretes many interestiIlii deciSions et t.be 

Emperer b~th .rlglnal and appellate. In ene appeal 
\3'1 

dispesed of by 3!'u.hjJ.han tb.~ f'a.1tS ,N91''i like tb1s a Feur 

merahants baa a ~oint shop and .ne cat. I~ was agreed 

among them tbat en each day by turn each merchant weuld 

vIs1t the shep t. vrovide oil for the lam~ hnJ food for 

the cat. On one day the cat ~j one of ita legs breken. 

The merchant on whose day the cat was injured was compelleci 

by the ethers te treat the inJury of too Cbot bJ.eq~telY. 

Aco luentally. however one ..ltt.y the oc..t IKlil Cb. Uo!.I.t fire anJ 

---~~-,,-.......--....~. ~--

(32) steria Du Meger. Vol. It P. 203. 

(33) Ibid. In 1645. Shahjaban ordered the GevernGr .f 

Surat t. com~ent3.te from his treasury the less t.ba.t 

was sustained by the Factery far lGQting. The 

Governor did not heed to it until be was com~elled 

by the Em~eror to do se. 
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The -tlree merchants instituted a suit &S&1nst the merchant 

who was treat1ns the injured Cat. The If)K''Jr <It:.ll't ~a.ve 

'3. decree in the i'r r"i7Q'J.1'. The aase went to tile em..;eror in 

a~veal. He reversed the Judgment of the tr1al oaurt and 

erdered that the three merchants shoUld ~y the com~ensatio~ 

to the one WilO WhS uoC&ing the injured leo- The reasorlf 
s..t"t"'-

~iven by the Emperor ~that the broKen les OOUld not 

ena!lle the cat til aea.lk and that the three legs beleIlbins 

t~ the ®ther merchants Ulust Lave been res.,.ns11)le for the 

cause err the fire and the 11)Ss, Thougb the reasons for 

toe decis1ens were rather ourious, still they 1ndicate 

that the etIlJeror aJ.l11eJ his mind IDGst seri.usly te all. 

ca.ses that wight come up before him.In anotber case when 

a complaint was made against a neble by his servant ait~ 

alleging that no saldory i1UJ. been i'& id to him for & lonb 

time, the emJeror summonel idw. Ti:.e· serv .... nt "'''''0 !.oUJ.e to 

unlass he Wd.$ eXI.dustaJ. i;1,nJ. ~1I1 fell ,i@W!l.. The eWjlerer 
'3'1) 

admonished. him te be Just ill fut Llra towards his servo.,nts. 

ShabJ<ihan weuld every- day s.;end. sometime in 

administering justioe. When he woUlJ to t. the Jbaro&a-1. 

Darsh&n in the mG>rn1ng he woUld sometimes let down a str1na 

from the w1ndew 8. that people mit;5Lt tie J.0\.'Il tl:,.eir 

co~)lfdnts and f'etiticns to it. T:r.ds weti.i.oJ ll..ii::l.J.e t!.£ 

ace ess to the eUl.:!eror veri €o.SjI b.l ... ,.i ... t8 (.1 utely un1nterrupted. 

by the oourt offieials. 

The emperor SbahJab&n was very partioUlar about 

-----------.~-.,.. .. -, --~-- --------_ .. --------~-----. ~ ----
, 

(35) storia Du MObor. Vml. I, P. 203. 

(36) Ibid. 

{37} Ibid, Vol. If P. 201. 
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prisoners se that they might not be detained unduly and 

for unusually leng periods. He 1ns~eoted the fort of 

~~lior twice allow1ng an interval of five years witb tbe 

resUlt that after the second inspeotion there was no 

prisoner left 1n the fart. It was a matter of ~rinci~~e 

on his way. The warders also were definitely instructed 

te br1ng t. his notice the lndlvldu&l oases of the er1a.nera 

that happened te be 1n their cMrt)e. A~in on ~n occhsion 

wtJen IJis 3.6.ughter recovere,l from b. serious illness, 

SlliihJahan ardere..! the release '£ of all "(.he ,driSoner3 Wi.lO 

were letainel i'or Jects -",hieh were orlerl~,l to be _~:iJ. 

'38) 
~ut of the treusur)'. 

; 

Aurangzeba was en~ ~f the mest 

ardent followers of Isla.m in administering justice wltb 

impartiality and equity acoerd1ng t. the striot prlncleles 
(39) 

of lIahomedan law as enJoined by the 3mra.... Be also triecl , 
'" t. 5ster the essential .:,>rineliJleS ef ~uraFi law frem tbe 

writings of tbe different jurists. tradltien and the 
(40) 

commentaries. Tne aocount ~iven by Bernier. an eye~wltnes8. 

about the administration of Justioe by tbe ~~erer 

aurangzebe 18 really very instruotiye , 

-All the petit10ns held UlJ 1n tbe &1:: •••• crowd 
, 

assembled in the A[l).oKhas are breust.t to tJfe k1Il8 bnd read 

te hi. bearlns. and tbe persons concerned belns ordered 

to appreaob are examined by tbe monarch at himself who 
4,46relved 

often redresses en the 6~ot tbe wroD(>s of' toe/fcs;~xtaJ[." 

party. On another Jay of the week. he dev.t.es t •• heurs 
V\oo\. 

to hear ~ private. the .etitlons of ten persens seleoted 

frem the lower orders and ~resentel to the kiD& by & S.ed 

and rich old nan. Nor does he fail t. attend the JustiO. 

Ohamber aalled Adalat-Khana .n another day of tbe weeJt 

_________ ~~_,_.~=__=_ __ ... ...........-.'_"""'~-___"""'='"_~ __ L -~ __ -..,..........,. __ 

(38) b~ Badsha NaDb, VOl. II, P. 363. 

(39) Elliot, Vol. VII,P~. 1~8.60. 
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attended by two Principal ~&z1s or Ohief Justices. It 
[;;fAI 

1s evident, therefore, that bar~rous as we are a~t ~tb.e 

soveriegns of Asia, they b.re not C:1..:...vr-d.:/s uruaindfUl of the 

Justice that is lue to their sUbJects-. 

(.1) 
Mannuc1 a1s. gives an equally interest1ns acaount 

of ~he Justice as administered by the Em~eror AuraDbzebe ~ 
(42) 

He was a scrupUlous t.llewer of the ~u:roll and bad very 

-----------------------------------------------------------------
(4O) P. 263. 

, 

(41) -The king holds .Jublic aUdtence in tLe AI.t}o!oE.lb.s alld 
, 
there it is usual for agGr1eve~ ~er8~ns t. &~p8ar 

and mke C orD.I?laints. Some men demand ~Wl1sblDent fer 

murders; ethers oomwla1n~ of injustice and v1.1enee 

or ether suah like wrongfUl acts ••••••• 

Tbe king erdains with arrogance and in ~ few werda 

that the thieves be beheaded, that the Gevernors and 

FauJdars o.mpensate the gl unde red travellers. In 

some cases he announces that there i8 no vard~n 

for the trans~ress.r.,ln ethers he orders the facta 

t. be investigated and re~.rt made t. hi.-. 

Aoo.rdln& t. the Alamgir Na~ also, after tbe 

m.orning prayers a tbe EmJeror woUld. go to tbe 

-Khalwat sa" and deoelded cases amona gersens 
.. 

ID&ny of whom weUld celDll from great distances t. 

have Justioe from tr.le EtIl~eror rUwself'. { See 

1096-9?} .. 

(42) AbJ[arll"l-Alalll61ri, Transla.ted by Sir J .B.Sarur 

in his lIU8bal Administration, J:I'. l1a. 
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little eons1d.erat1$n :rer the customs or the Preced.ents 

of ~e countr,y. Like bis predeoessQrs, Aurangzebe ~lSQ 

reserved ene day fer adm1nistration of Just1ce without 

belding an' Durbar en that day_ He wowQ. So en adjudioa"&i.Jlg 

cases from mQrning till no~n in the Diwan-l-Kbas in the 
(.3) 

2resence £)f the (lazis. Muftis. Olema and X.otwal .. 

No bedy else was authorised te infliot oa~lt&l 

punishment without the Jrevious ~~Jrov~l of the em~eror 
(44) 

sought and obta Ined. ~ wrote in a very stroIl8 langua~e 

t. warn Feroze Jang who bad one man exeouted en his ewn 

authority_ During the time of Auranszebe. as it was usual 

alae with other Mugbal EmJerors, judsments were exeeute~ 

and punishments inflioted on the very spet immediately 

after the announcement er ~h. Juj.-ent. Aurangzebe himself 

firmly be~ieved and also acted bocordln& t. tbat belief 

that !the 1s the trUly great king who makes it the Ch1ef 
, (45) 

business ef his life te gevern his subJeots with e~ty·. 

OVinsten rightly describej Aur~ns~ebe &8 the -main 
~ 

ocea.n of' Justice". He c;ot in:fortJlb.ticllS abeut the _thGds 

(J)'f administration ef his Justice th'euah the ~lish 

merchants of Bombay and Surat. The Emperor did net maita 

any d1stiDO~icn of obste or ~reed. sect or c~mmUD1t¥ and 
(4rti) 

ra~~ or ~osit1on. All persons were equal in his eye •• 

&ce.rd1na t. Carer1 alae. an Italian traveller, the 

Emperer ·suspperted by a st~~f and 8urreun.ed ~y ~ ... 
~ 

nobles received petitiens, read tbem carefully and 
(47) 

pers.nally endorsed them-. Aurangzebe was eager te de • 

- - --- .. -....-: 

(43) Alamgir Namb, P. 1102. 
, 

(44} "You have 1IDdertalien an execution 1e •• tile 

destructi;m ~)f ',ib&t • Ged had bUilt witnout "roof 

acoerding t. Canen law. Alas fer the day wben the 

heirs et the slain will arrive and refuse te &oo.~t 

the Jr1ce of his blooJ.. How caL this humble be1n& 

(Aurangzebe) ~ ~lf giving the erder of retat1atien 
r 

on yeu, as mercy 1n the exero 1se ef !?enal laws 18 

Dhaka University Institutional Repository



Justloa. • not ~nli himself. but be was equally zeblou,s 

to ifl..s ist ti:'L"t ElJ~ stlberdinate Judio 1al of'fioers a.J..S 0 

would be do1ns Justice in oom9liance with striot d1so1;11ne. 

Thus when l.t oame t. his n.t1ce tbat the Judges of GU.,tra.t 

woUld sit in too li.u..lil.t .nly for two days 1n the wee~ to 

administer Justice, be very strongly re,t?rima.nded tbell 

and compelled them t. sit 1n o.urts f.r five day. in 

the week beginning the worli ill the morning and wor~1!4j. 2: 

u;:) to noon. TLey were allewed t. ge~ home only at the tiM 
(48) 

of the Zuhar prayers. In 1'102 the name of the Dlwan-i. 

Adalat was ohanged int. Diwani-i-Kuzalim whioh 11te~~lLY 

means a oourt where the ae5rieved or the o.:hlreSSeu. &,ersor.l.oi;i 
(49) 

coUlt set Justioe, relief a.nJ reJ.res,li. llannucl d1d net 

exaggerate when he said that -tbe Prinoe(Aurangzebe) dee. 
~ r 

his utmost t. maintain in tbe eyes of the worl~, the 

prevailins .pinion that he is ze~lous in t~ course ef 
(50) 

justice-. He further adds that 1ns91te .f b1. exert,1ens 
... 

the c.untr,y was fUll ef false witnesses ani forsers who 

can even deeieve the Em.,Jeror". A.urallbz.ebe s .. ...ard n(l .i?&1n& 
... 

t. investigate a case thoroughly and then came t. a 

cerract finding. Semetimea be c.old unearth ~ dee¥

seated eenspiraoy or well-meditated ~lan of ~raud. On one 
( 5.1) 

.coasien S_ he coUld discover the fraud of a Fakirr whe 

was praot1sing a pecUliar fraud ~~ing advantage of the 

religious sentiment of ~e peo~le. This Fakir v~s really 

a sOldier. He had a horse--wt1r:lh }Jl:l.d died. The Fak1r :. hael 

(45) 

( 46> 

( 4'1) 

(48) 
, 

(49) 

-- ., .. • • 

eentrary te the authority of tbe w.rd ef Ged 

( ie. Q,uran) 'I And kindness S houl d not over iJewer 

you in me.tters ooncernil14 the rel ll:!,iofl of God- • 
... 

Bernier, P. 16e. 

Veyage te Surat .y Ovington P. 193. 

Veyage Round tbe World, by G.Carer1, Vel. Iy,pp.aaa. 
23. 

Mirat-l-Abamd1, P. 291. 

Kat asix-l.Alamgiri by ~ ~q1. P. 460. 

Dhaka University Institutional Repository



no further tDetoi.ns to b1l¥ another horse. So what he d1d was 

~t ~ he buried tbe dead hers. and besan te worsbip the 

temb as tbat of & great saint. Aurangz.ebe bad sus.,ioien 

in his mind and he had the tomb reoi'ened ... only teD see 

that it contained tJ::e benes ef a dead horse. In tbe mea.n 

tjme the Fakir was COllecting offeriD68 from religious 

minded people whe were definitely misled by his ~Z ... 

.t>retended devoutness_ Ult1mi:.tely the Fakir VkoS flobbed 

and banished. 

Evidence a As it bas already been observed 

at the beeil1.I:ine. of' thi8 Chapter, the MUSlim rlllers left 
~ 

Hindu Civil alene Bnd administered the selfsGme criminal 

law for all the subjeots_ Hindus and MUSlims withl)ut an,y 

d1scriminat~n. This c0ndltion of Muslim Pe~l ~w contin~e~ 

Wlt11 it was molii'ied. by the British ~t.~ admin. 

lstratQrs,wh9 Ulti~tely re~laced it by the Indian Penal 
".~~ f-.rp ~ '-.rh -

Cede,. The gradual cbanses and modifioatien til&t were 

introduced by the Britishers will be notioed faore elaoora'tel.; 
~ 

while dealing with administrati~n ~f Hindu by the Br1~isber8 

azX*taa 1n same subsequent Oi~ptera. 

~ 
As it bas been eVidenced by most of 111ustrat1ena 

netioed. in the varioUS aontelDtJerary dec uments , criminal 

law seems to have eceupied a ~esltien of auoh greater 

1mpertanae in the administration of oases bi the Ml.J.bb&l 

Emperers, Jl'he used to exerc ise their discretion 1n almost 

all the Judgments passed and the ~unishments inflicted by 

them. There was p6 praotically no G~de :f'0r their guiJance. 

---_ .. _------------- ~------ ---------~--------

r 

(51) Ibid, Vel. 11, P. 15. 
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Ocoasionally of oourse Akbar issued some Farmans but 

they coUld by no means be regard.ed as oedes by allY stretoh 

of imagination. The Fatwa-i.Jabanglrl. ef aeurse, contained 

some rUles but they were a.so more aim1nistratlve tban 

strl~tly legal. _~he most 1mgertant Code of law ever 

premUlgated by the KU&h&l Bm~erQrs was the Fa~W&-1MA1&mg1rl 

whloh was cOID)iled at the instance tl.nd pe.trer~a8. of the 

emperor A urangzebe. In this work, which was entrusted te 

eminent sohelar She1k Nizam. an attem~t was made t. 

oonstitute a standard c~non of law based on the essential 

the enly written book of law worth mentlening. In 1672 

Aurangzebe 1ssued •• a Farman to the Governor of GUJrat. 

This might be re(5t:.rded ti.'j the Penal Oede ef Aurangzebe. 

In it we f1nd many rUles' regarding the administration et 

cr1minal Justioe speoially with res~ect to the 1m~risGnment 

of the c Ul. )Tl ts • 

A minute exu,Lrlirw.t i cn af the rUles of this FarUJi.n 
, 

will reveal certain striking p81nts of similarity and 
... t~ 

difference between Hindu and Muslim ideas of oriminal. Thus ,. 
1n the :first .Jli;.i.ce, during the Muslim rUle there were 

pris~ns where .~f.zm .ffenders o.Uld be detained. There 

are frequent refer.noes t. the ~r1sens of Gwalior. 

Ranthambor and other ~laoes. But there seems to have been 

no s:rlf s~ec1fiel period., for v,hioh tbe offenJer:; he~'E: to 

be detained. Al.~st all the MU8~l Em~erer8 were very 

anx1eus t. see that the pr1seners might net be detaine~ 

uniUly for too leng periods. The Emgerors tlJ.elIlSel.VeS would 

examine the cases of ~ris.ners inJividually and issue 

erder ,.,the1r re'-aJ.Lunless they were feund te have 

cemmltted seri.us pe11t1oal effenees. There was no regUlar 

)risQn in ancient Indi~- - dvxln~ tbe time of the 
- ,~~ f :9barmasutras and tte Dharmas&stras. In slULd. ~rls.n 

there were different grades of fines. In MUSI1_ law again 

there was ne question of fine. ThUS Aurang~ebe lsoued 

orliers to the Diwan of GUJrat tt) tl:le effect tnfl.t re~11sati •• 
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o~ flne was illegal aooerding te the Sbariat; se eyery 

guil ty Amil or Zemindar might be e i t.ber ic.lprlsoned Qr 
(52) 

dismissed or banishe,j but never ~1ned • 

. 
SubJect te the. difference, there was Jrev1s1on beth 

1n anoient Hindu Law and midieval Muslim law re~arJ1~ 
A~ 

corporal punishment including sentences • .. 
In the second place it appears tbat the MUSlim 

conception of punishment was mere often ref.r~tiv. as it 

is indicated by the f~ct that offenders sbOUld be detaine~ 

in prison until 

Similarity witb 

~r 
they are repentent. Tbus bas got some 

the Hindu idea ef Pra~S'citt& wbloh was 

. enJoined by the scri~tures in addition tv whatever lesal 

punishment coUld be inflicted. 

In the third place I habitual offenders Jd: were ~ ~ 

liable t. heavier punishment acaording t. both the Hindu 

and the Muslim systems o~ crlminal law. 

In the ancient Hindu law aaste ~layed a very 

important part and t.be Brahmins were not liable t. aD¥ 

oorp.ral or oapital punishment. BtIt no suoh distinction 

of caste or position was ever to be seen 1n Muslim Gr1mlna~ 

jurisprudence. The Islam10 law of crimes was crude and 

ArebaiO, the law ef punishment was barbarous a.nd inhuu.liiion 

and tl-!e law of evidence was artifioia·l and teChnioal. i'ma 

There was hardly any dlstinc~ion between publiC and Private 

Law. The conce,o?tion of orimes bein::; of'ferl.Ces &E,air.i.st the 

sta te wus not yet ree 0Cni se 1. ot:feIlO es 1 iJite drunkenness 

and adUltery were regarded as o:ffenoes against God and 
~ 

offenoes lPte lIIeaePn and robbery were regarded as offences 

against men. Thus even murders and ho~icides were regarded 

as private grievances oomp.undable and ~rdonable by the 

relatlens of the deceased. The private individuals oeUld 

01a1m -X1s[""as a mat1:oer ef ri3ht- -- -bakadml·. The rUle 
.... '" ... """ 

preved sometimes so irrational and ~repos~ous that even 

by oo~on and cons~ira.cy even do (&ill micil1t .Jrofit by his 
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own wrong. Su..;>patse for instbor~ce there are two brothers. ~~,;. 
,7 

One of tne brothers murders the father. The other br.ther 

pardons the murderor. The result is tlli:..t both the brotners 

would be Jrof'itting by the murder. J.t:;bin ",wonc, 1>he li.inJ,uP, 

the Josition bec..l.ce moot .. wure :"uJictlQus. If bo Brunmin coUld 

eommi t any murder of a Hindu nene .f the Kinsmen of the 

deceased would 1nsist en the ca2ital ;uhishment of tbe 

Brahmin murderor as thereby they would themselves be ~u.il·ty 

of liilling a BraiJmin wb1ah woUld constitute & mab&~t.aJ(a. 

Many suah instanaes were to be found in the Bengal Revenue 

ConsUltations of the 11th November, i.?89. An,i ht.b£bn life 

became se cheap that murders c orud be C oUli,lotuldeli by i*Y ing 

compensations ofaxKaK e1ghty, th1.ty, twenty or even ten 

rupees. Again no K& oaJital Junishment could be « ir11io~ed 

if the deceased ho.d no l~eir or where the relatives were 

not coming f.rwar~ kn~winglY or unknowingly fer de~ndlng 

the cap1tal sentence fer the murderor. And if oom~ensation 

was aoce~ted by one of the relat1ons, the rest ooUld never 

insis~ on the capital punishment; tbey bad to remain 

contended simply with ~r.;.rtional sbares of ·~iaa·. iarents 
~ ... 

and grand2&£ents coUld not be capitally 9unlshed for the 

killing of their ohildren or grandchildren. 

The most 1110gio&1 distinction was wade between 

wilfUl murder (Amd) and cUlpable homiCide not awour~ing 

to murder (Sabih Amd). This distlnct1cn was not based on 

the presence or absence of 1nt.ention; but it. was based &n 

the nature of the instrument used. If the instrument is 

sharp and cutt1ng, it will be murder; if otberwise it will 

be simply cUlpable homioide not amounting to murder. War~ 

Bastings refers to a very 1nteresting case. ~ ~n i~ld 

the head of a child t under water till it was suffooated 

and when it died he made a ~r1ze of her clot.hes and the 

little ornaments of silver which she were. It was evident 
________________ , ____________ --M __ ___ -----......-.-

(52) Kirst-i-Ahmadi, P. 310. 
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that his object ~'QS noXl ~ore tban robbery and murder ViGS 

the means both of perpetrating and ooncealing it. 'l'ne 

extraordinary manner in which the murder was oomm1t1.ed, 

it may be suspected was sUtioBsteJ. to hiw by "the distinction 

( in the oa.ses of' homic. ide by Ma.homedan law) made by the 
,. 

law in question by whioh he was liable to no severer 

retribut 10n than for t.he sliD:box s iW..,Ile r(lbbery; wherea.s he 

woUld be sentenced to su:ffer d.eath bad he "i.Lled lihe. 

deoeased with a knife or a. sword although he mignt have 

been impelled tG it by sudden ~ssion God not ~rewed1tat.d 

design. Yet for his horrid and deliberate aot be 1s 

Jrenounced gUilty of man sla.ughter only a.nd conde!JlIled tG 

~ay the }rlce of blood which seems inva.riably fixed at Ro 

3333 ... 5 ... •• 

The above dist1nation was made by the Jurist 

Abu Hanifa whose theory was not, however, unchallenged 

thOugh he was regarje~ as the undisputed a.uthority for 

Bengal. Again the death sentence tn the murder was to be 

executed by the kinsmen of the dece~sed. Warr&n Hastings 

was justified in commenting on this aspeot of ~he kuslim 

criminal law : ·This law is still more b~rbarous and in 
, 

its consequenc.es more i~90tent. It woUld be atffcx diffioult 

to put a case in which its absurdity shoUld be more 

strongly illustrated tban in one now before us, of a 

mother oondemned to ~erish by ~he Lands of her own 
. 

child.ren for them rnurier of her husband. Th£t,a.age 1s not 

reaorded but by the circumstances which ap~ear in tbe 

proceedings. they sJpear to be very young. They nave 

pardoned their mother. ~hey would &.have deserved deuth/ 

themselves if they had been so utterly devoid of every 

falling of humanity as to have been a~. able to administer 

it to her who gave them life- • 

. The ~unishment 1n Muslim law as bro~dly olassified 

as BaJd, kisa, d1ya and Ta~1r. Hadd litersl~y means 

boundary or limit. In this case there were sooedUled 
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9VDlsnments for scheJUled offences and the Judges coUld 

not modify or alter tbem in any way. Thus instanoes or 

Hadd way be seen in the punishments of stoning or 

scourging for Zina or illicit interoourse; amputation of 

bands for theft and soourging for false acousation of 

adUltery against a woman. Kiss. means retaliation. According 

to this ~rinoiple wilfUl k111igg and some ~inds of 

grelvous hutts and maiming entitled the inJured ~erson 

or his relations to infliot the same inJury on the wrong 

doer. This is otherwise known as the £ex TalioniS whian 
• 

was found (a.s it bas a.lready been seen in Cila.,c?lier IV Anlie) 

in its extreme form in anoient Babylonian law. 

Dlya was tbe ·blood-mcney· or money a.m~ensation 
~ ~ 

wbioh OSUld be a.ocepted in lieu of 'L,he retalialiion. 

Ta.ir means ~he disoretionary ~unishment8. There 

was no speoification of this ;unishment eitber in quality 

or in quantity. Sometimes even new punishments or new 

modes ot punishments CoUld be devised by tne Judges and 

~~JuQ5e8 wsd the kings. The list of taz1r was quite 

elaborate in the actual infliction of ~unisbment for ar1~s~ 

The Muslim law of evidence was pecUliarly artificial; 

hence c.nvioti&n in many cases wOUld beoame ltD~oss1bl.a 

or difficUlt. The evi,jeoae of an unbeliever oou.Ld not '-ad 

to the capital sentence. In other oases the testimony of 

one Muslim was regarded as equivalent t. tnat of tZ; Hindus, 
./ 

Again the evidence of one man was equa.l to lihe evidenoe 

of two women. The fixed number of witnesses also was 

insisted upoa in Muslim law. For conviction in a r&~e case, 

the eviienea of four eyewitnesses was necessa.ry. 'J.'nis 

woUld mea.n tb.a.t such eviienoe woUld be nex.t to im,clossible. 

For theft again there must be two witnesses subJect to the 

general rUle that one man was equal to the two women. In 

actual aases there ... ~ were many difficUlties tG .t£ 

adduce suffiCient evidence for oonvict,ien. n4r~t evideDOe 

was always insisted upon and there might be innumerabl.e 
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Giraumstances giving rise to sus~ioi.n ar doubt regarding 

the e Ul.JB.b1l1ty of the effender. Thus it was observed by 

the Magistra. t.e of P'urnea. tba. t -the Uahomedan law seelDS 
.., 

more ado~ted to offer redress ts ~be party aggrieved than 

to infliot ohast1sement on the oriminal and make an 

example to deter •• ethers-. In any case oonviotions 
... 

cou,id not be seoured tao readily_ On the wbole tbe aotual 

applioation of ~he Muslim oriminal law was net as atr.o1eus 

as it mlgbt agpear at the first sight.x It was ~hus 

SUP9.sed that -as a system, tbe Mabomedan law of orimes 
~ 

is wild, fer though some of the ;rlnoi~les it sanctiens 
(53) 

be barbarous and tbe oruel yet nat Only is the infliat1.n 

of them rarely rendered eom~Uls.ry en the Magistrate but 

the law seems to have been z framed with more eare te 

previde fer the eseaJe of tbe criminals than to feund 

cenvietionB en sufficient evidence and te seaure tbe 
(54) 

~z.~ .. adequate punishment fer effanders- • 
.... 

On aooount of the Tazlr o~ discret10nary ferm .f 

punishment there always remained tbe abanae of sentence 

being either undUly severe or ridiaUleusly 11nient. Tbus 

In 1802, the Judges of tbe Mursbidabad C.urt of Cirou1t 

not unJust1fiably made this fellewing oemment en tlla .s .. 

then state of affairs, -We are of G~1nion. t~t from the 
~ 

m •• xuJO)[O¥ discretionary mode in whioh tbe Iiabl)lDedan 

oriminal law is administered, the admlnistratiGn of it 

admits b.th of too ~uoh lenity and too muon severity-ww. 

at any rate t.o muon uneertalnty •• n effenoe whioh ~e ene 

law offioer may appear suffioiently ~unisbed by a m.ntb·s 

imprissnment shall from another law effioer incur a 

--------------------,---------------------.-----------~--------
(53) The Muslill oriminal law alse sanot1.ned .uti tat lena 

as forms of oruel and terrible ~uniSbments~J~ 
A.~L .... ~ 

Aco.rding te the Smritl 11teriioture also outtiIl& .... 
"L, 

bands er tengues were inflioted as ~un1sbments 

specially for tbe s,ud.ras who "eUld bave tbe 

audaoity to abuse er hurt a Brahmin ar reaite tbe 
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. 
$~n.t.e~~ 01. t'o:ree ~r m.ere yea.rs. men in the betneus crj.Qle 

of Gang robbery a our reo.rds w1~1 shew samet1mes & 

sentenoe of f.urt~.n pears transperat1.n and s&me~1mes 

a two years' aenf1nement·. 

----------------.---------~--~-----------------'---------~ 

(54) 

texts .~ the VedaS. l»IJX Mut1lation was te be 
.. ,'1 th. S t foun~ in •• re or ~ess~. e ~s eGB of lawM--~ 

ancient &nd. med8kva.l. 'l!te eI'~1nal law of the 

lluslilDS rUl.ed ~nd.ia l.ncl ud1D.S ~ Hindus &lld the 

t 1.1PB "t.ant.i" 
MahollledaDS unt 11. 1 was s 'v amended and 

med1fied and Ulti~telY re~~~~~~ bY '~n Penol 
• • .~ f,DC.~ ~.,:r7" --

A. ~ ~ l../l-~---,p the lea:(1,l b.1St.erY w).. 

Cede. This part &~ Q , 

... 
diSCussed. in subsequent Cbaa?tera. 

Parl papers 1831 .. 52, Vel. XII, ,9'-
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'-sentenoe of three or more years. ~en in ~be hen.us crime 

of Gang robbery ... our recerds will show some~imes a 

sente~e of fourt~.n pears trans~orati.n &n~ 8Qme~imes 

a two years' confinement-. 

---------------------------------------------.--------------.......... -
texts of the Vedas. VjXIK Kut1lation was te be 

found 1n m.re or less all the systems of lawMM-M 

ancient and med&4val. The criminal law ef ~be 

MUSlims rUled India including the Hindus and the 

)(&homedans until. it was sUbstantially amended and, 

1D.,:lified and Ultimately re.lr"llaoed by Indian Penal 
A ~ ~ t:-'l,..~ h" ~~ ~.nh . 

Cede. This ~rt sf the les~1 history will be 
" diso ussed in subsequent Cbaptera. 

(54) ParI papers 1831"32, Vel. XlI. ,9,. 
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.:.). 

," . (1.) ... 
. Thenam? of Islarric .. "i',Urisru','-:nce, was Fifh, baseq ,',' 

.. ~ H •• 

on the 'Quran wt:i'c.hWas the, untj mate s6urc€;lot; Islatni~ reI i.gton ': 
(2) , 

and law. 'Inthe9ry a ,I:J.o.n-M~sljm had ~o rig:ht to. full, ci t1zen-

ship; bU,t 'there w~s ~~1!€ :qiver.;ence, b,~tween this tf'l~qr;l and the 
, " ". . . (3) 

practtce, "lienee -the Hindus t' J wri !es ~rady I t'eh~0.:r?d uncler 

'the Mus$ulman GO'le,rnmant I acom,rlete indul,;ence with re,;2..rd to' 

the ndRx ri t'es andcer.emohies of the~r relt~:~ton, ,as :;\iell as· '. 
wj.thr~spe.ct -to ihe v~~r:fc_us :'Jriv11egesand imr;lqnj: ties--------_ 

, ,i n tnB. t t eT!? . ~,~'" .~ ;'oP~J:"ty -~ - - -- ahd in <.ill' ;Q.t he i 't e::ni)O r~l~ 

...... Gp.ncer:n~.-----t-he T,:'lJSSO'l' on' ~;,:4':; ,;;5,;,e the rule .of decisiori 

. exce'ptfn~\vhere b9fh' f3arti.BS·t·,;r~ Hin(~ll'S, in~lhich case the 

"p'o~nt was ;re-fefr~d.' to 'the 2w'1;Sm~nt'O£;t..h'?,rundits ~r Hindu 
'., '. " .' ,.' (4) 
13'Nyers". Thf same view w,a,s shared by .. Vpn 'Kremer under the 

es.r~y Ar-;;ib" conquarors, the 'Khallfa, or his Governor used -::0 

. anOoint the ~azi d+her verbally or ,in wri tiqg insistino':t on 
'," ',. .. (5) " , . 

ce:rtain cond1ttons of 'ai?:~,o.intment ,.and .. e.oti~erating ,certain 
. (6) .', 

duties to be performed by him. Acc9T8ing,to the Central 

Mughal Judicial System also, the Emperor' J,ike the, K.,~altfa was 
. " 

the supreme judicial authori~y ,as he "was the hi;,;hest court· 

of ap0ealand.sometl~es _~ct~d ~sa courtoftha first instance 

toolt. 13esides theerngeror therewss th€ Chief ~~azi ar:d the 

I I, P. '. 21 9. 

3. Heg,aya;~ (3d. Harnll ton an',: GTa.L'y), 1:. XV!. 

'~.'I'h'e.'~i.~~8n\~hfch·constj.tuted the only Cede o.f law for 
" 

t h~ Z~i dance, or r.ca!10:neda~ <.-~uQ.ses ,supplied qo "rule or 

'd.ecisJ~().n in cau~~ -'1 n W11:i,ch 'the· part i e3 involved were 

,Hindus or' Q'th~r Non~r.~usitms. ,dn, wki.tiI wuch circu!"!"stances . , . . .... 

the ~ CUSt?rri3 c.nd usa'JaB of,~he countr'J. served as' their 

guide. 'The result was that thedet erf"inat ion 
. .., 

" \ 

O
·t:' 
.J. the c:1vl1 
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( 7) 
Diwan-i ... Ala.. There were also the Daro;a-i -Aoalat 

(8) 
Chief Sadr. The 3dilltnistration of ~usticei: in the 

3.nd the 
/9) 

. .. 
Provinces 

W9,S a "miniature of the central s~rstem", the N3.zimbelng--the 

Vicegerent of the .smxxxX sovereign in the Province. Like the 
(10) 

Daro;a-i-Acs.la t o"i' the ce ntre, the Pro"i nct a1 Diwan also 

h.::ic hj s DaroJa for ci viI caus~s. :Every [;lrovi nce ha ..... thus 

t hefollowin; offi cers who were concerned wi th the ad"ni nis tr

at10n of justice, law and order: There was the Qazi who was 

the Judge of Canon law civil and criminal; there was the 

Muhtes1.h who mf~ht be r€Iarc'1eo 55 the 'Censor of Public Morals 

and Superintendent of weights and measures; there was the 

Sadr who was in charge of reI 151 on and chari t able endowments; 

there was also the Kotwal and the Bakshi, the for:ner being 

the Prefect and Superintendent of the City Police and the 

Municiral Office and the latter bcinJ the Pay Master General. 

Moreover there Was a member 0 co Wakiya-r--Tav1s (News Repol"'ters) J 

the Q1W.:iJ.Navis(spies) and the Harkaras(N,'3'ws Alents). The 
(11 ) 

Provinces in 1:heir ±..xn: turn were divided into Sarkars which 
( 12) 

wet'e subdi vi dad into Pdr6 snas. 

Si..litB of Noii'-r.!i.i.sli6s depended llltjrnately on the 

d1:3cre t ion of i odt vidual .. -; ud;es who migh t exe~c1se it 

tr; their O'.vn interest"-------------- cieventh Report from 

the Committee of Secrecy (1773), P. 324, 

4. The ~rient ~nder the Caliphs, PP. 217-10. 

Sa Ibid, PP. 284-86; Hedaya., (3d. Hamilton and Grady)JPP. 

334-35. 

6. Ibid; accorcinJ to Han1fa J a wo:nan also miJht be a Ju1ge. 

7. Seir Mutaqher1n, Vol. 1I17 Po168. The Daroga-i-Adalat 

was to afford "instant relje: to~ poor, defenceless and 

weak people as could no tat all t l:nes and for every 

sub:ect ·resort to the Ministers and to the 3rr:,Jerors". 

8. The o!ficers of the Chi~f ~&z1 and the Chief 3adr were 
, . 

co~tine3 jnfo one. (Vide Dr. F.3aran l s Provincial Govt. 

~~ the Iv:u.;hals t PP. 343 r 44). 
- -

9. ThUG four Courts of the Nazi.:n, the ~iwan, the DaroJa-l-
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~ud.~cnt.1L<t:·cence, to o'n: e:ut:b:; 1.ld;/ffi'Ent w-:..s msae by 
L: ~" - ~ ',; £"" '", 

'?;~an'u8ei: t1rriI:ier~, was "5W9fl2tn,~who S~~[l~"/o hjm(.ia'zi""*-Abdul 

';J~haf) r~·:i!J.~;~nJ the 'ObnQ'~;l9$t10~ o{ a yopng r.lan than in 
~-- I.T. 1- ',. • '. 

'CD6-i::,'d,}; f-'C)T' )10Vir'l';~ slair-. tler:h0'sP4UO.": 'T'he ~azi in a' mild 

tone cQiJ.n~'ell-ed~~~r to fo1" S:nveand jfs'O,a viould listen to 

l1il!l'Ae' would' a.dv~;3e' her: tbm~:r:'ry :the ,~:;.ln ore'lso ,some other 
I - .- • '. 

should 'shf?': o1Jj ec t to havir:.g' th6r.'lu:rderer. The woman consented 
no ... "_ • 

to the ,pro'pos~l.: The, '/o'~lni !Dan ,W'8.$: r~12as.~d' and she married 
. ,,:-' 

him. Seeing this e'asJ" '''''sY':(j'f''p,rQceeclinJJ ,I took the liberty, 

to ~ay to the <,,3z1 that the 139'n t ~~ce he had announced was'. 

lik-ely to be i the c,ause' of several mu!'t'lers for tb,ere being 

many women ',who ';,;gre not c6r:tent ;i:'21,t-hx their husband, they 

w'ould: rrocur~ their mura-sr'by, 'r·he 'hr:~n.l..i"of t!1,t.=ir .. ,lover in 
. . ", .- . -. - . " 

oro.er to m~:rry a,-3".iin 'at,()nc,O-~ 'wi th'thel::t<l:'ter~ Ije.:1 flm1 t-t ed 
. -""': ' ',' ... .' "~ . . 

",the force' at ,~hat I '';;aid,,·but 'he'rna~~'e beii'e'!~' to. l:}u~h a~ it 

ar:d, s,~1G; it" ~va.S a chari ty to secura ~t b960fl f to the ,yoUn;r, 

'~rin a[]~t .sa~!e l".ii,s·lt!'e. But 1£" the': v,'orr' en h:...',~ ?ersfs,ted tn her 

compl:3i:nt" he':Vv,ol~ld:';,h~.ve bOJ'.del:l~~d:hjm to death" • 
.f~ ,', 

,a3"sump:~i9n of the Diwaniby the, 3ast India Company in' 
.J 

1765. (Vide Proceed1n,gs ,of: theCom':l1tt~~ of Circui t at :<, 
'.' 

'K~shimbazar com.'!1'un~catet'l t~th.e President' and Council c ' .' 

~t "Fort \1illiam, 15 AU,gust,. 1772 arid also tl:le 

Proceedi ngs of' the Con:inii~ tee ,of Ci r'cU1 t of Kashim 

Vol. (1-3) pP.. 118-: 120. cr. thlJ.:· Sev-en.th Re~ortof 

Commi ttes of .... ecre,cy( 1773 )PP. ,346 ... 48). 

10. Cf. 1ndi ah O:fi ce }~S '3597 r&'!',erred t C' "by Dr. . . ~ 

.11 • 

i;Sarat:l in 'tls~~rovi.nc.ial Gover!'lTent o~ t,h0 ~16hals 
• • ". '."-'" L • 

~ 3 A 4 \:,. ~ . 1 ',-, 'n' ...... ld' r" ,t " t - .,.... t h i",. ' ',=" .1Qe:a so -.i.' .tle ,0 rO"'~9 l.O,n"oe 

':?{e;;Vlsti,.onof th€.B'enzal 8o'de(secona3ditton), ['.2. 

B~'fid~?; 'Ple,.pr1.'hojpal. 6iftcero"the F~ujoa~, the Q,azi, 

'th~ 'Ko~'~l ~,s,"'ihe~a<,:jll' 2a,:h',.i21.r%ar ha~:~, ?:ldrl- a 
, , . 

" B9.kshl, a Ml.fhtes~_~'J -the ~anan50J the AJI}ir( and the 
.. 

,neViS re)o.;rt ,:;r. 
, . .,-., 

~ ~.,. .; . . . ,.,,,,: 

. .~..!;.' , 
~~ ... -,' 
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Another interesting case was referred to by tt.3 

autmr of Siyar-ul--mutakherin. This case wad decided by 

one Vurlic.1ha.r, who was an agent of Ra.ja. Shi tabroy. There 

was 8Jl appeal from hi 8 deoi aion to the court of Nizamat 

at Patna.. Tb3 trial .~ a.ttended by the auther of tbe boo It 

and a.lso Rumbold who was the Chief of the Companyf 8 factory 

8.t Pa.tne.. -Two man- writes the author, -Di aputed against 

ea.oh other. Woon the sentence came to be pronounced the one 

tba.t had been proved fai ttllea8 or guilty was fined into a 

SUIII of 8t)ney by way of fine and am:mC1; but the other man who 

baa tbe right on his side wa.s ktil n;l1.}keWisa m.da to pa.y 

80m nt)ney by way of thanka-gi ving- • Rumbold was naturally 

surprised a.t the decision which was beyond his comprehension. 

He could very well understand the fine that was imposed on 

the p8r80n who was found guilty of an i~tin9nt behaviour. 

-It i8 punishing hie in fldfllty·. be e%claiaecl, -but what 

I cannot understand is that a. fine should be levied a.lso on 
(15) 

him who has tM right on his side and was gull tIe 88- • The 

a.clminlBtratlon of justice during the Muelima .. 
12. TiB prinCipal officers of the Paragana were the 

Shi kda.r t the Qazi and the Parg811a A.mil. 

A complete picture of the different kinds of courts 
in the Provinces and the Districts oan be ga.thered 
from a. letter written by Verelst on September 13, 
1765 to the PreSident and Council a.t Fort William 
(Vide Verelst, Viell of tm English Govermrant in 
Bengal., Appendix pP. 219-2.29). T here was one 
Superior revenue court na.ae<1 Sudder Cutohery and an 

inferior revenue oourt named A.min Duftar; for DtmtOX 
orimin&l 080898 there were Foujdary courts and for 
01 viI caB9S there were Burrah. Adalats and Coota Adalate 
besides the Ba.ze6 Aeman Dufter. 

13. Stor! a. Do Megor, Vol. II, PP. 41g...20. T be Qazi 
referred to was of Agra during the tiD'B of tbe Mughal 
Imperor Aurangze b. The wri tar and the Qazi CaaB to be 

very intimate wi th eaoh ether. 

14. Siyar-ul-!!lJ.tak.herin, Vol. III, p. 2'1. 
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rule a8 a wbole had certain glaring defects. In tm first 

place f the Muslim law being inaeparately connected with the 

Muslim religion could not be applicable to the Non~ualims; 

in the sa cond pI ace, no preci sio n a ven 0 f t be t;.urani 0 lawaI eo 

could be 9%p9oted as t}le Profession of law was in the hands 

of men who dari ved their IIKnowlede=,e by inhari tance or 

poseeeeed it ~y int.ition without any previous study of 
( t 161 . 

applioation- j in the third place I the oourts .. woul(l not 

ma.intai n a.ny regi ater of the proflgedi ngs at a.ll the usual 

consequences being that even tbe aelfaama cauaa could be 

tried mre than once according to the interests of the 

parties concarBcl and lastly I the heavy fee in the form of 

Chauth or one-fourth of the total 8JlX)unt decreed wa.8 a.nother 

very vi tal oonsidera.tion for which me at of the people usually 

would resort to arbitration as the roo. of trial in oi viI 

sui te. Tbi e confusion lias worse confounded after the grant 

of the Dewani in favour of the East India. Company. Things 

also did not improve to any appreoiable extent evan after the 

aatablishnent of the plan of aupervision and control in 1769. 

The rea.sons were not far to seek.. The D~ supervisor anC 

the mmbers of the controlling oouncils II: were absolutely 

~ok:ing in experience and. mo.1eOge of a.clmini ai;ration. 

Referen08 may be made to soma important oi viI cases that were I 

actually deoided by the supervisors and. the controlli@S 

councils. One. such case was of Sunlardutt who wa.s tM 

15. Ibid, p. 28. In one oase ttB Qa.zi <1eo11n9o. to inflict tb3 

puniabJmnt of death on the fa.ther who 1d1leCl his little 

daughter with a. hatchet as be "rega.rc1ed the diBtruotion 

of a grown up man a. punishment more than adequate to 

the dea.th of a ohild.-. Murahiaabad proceedings. 11 

March, 17'71, Vol. IV. P. 76. 

16. Vide Cli va' 8 observations in 176'7; J • Long ::leleotiona 

from the unpubl1 shed Recorda of GoverrlD'Bnt P.IXII 
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Talukctar of Mankonda.(Hugli). The chief and the council called 

upon the Naib Dewan to give his opinion on tlle ASZee lodged 

by Sunkerdu~18}T be Na.i b Dewan confirllBC!. tbe ftXmau 
correctne sa of the entire peti tioD and :i aocepting hi 8 

17. This case wa.s entered in the Proceedings of tba 

oontrolling Council of Revenue at Mursbidaba.d(25 Feb. 

17'11), Vol. IV, PP. 24-25. T be bozee of Sunkerdutt 

ran as fo110.8:-

-In the Bengal year 1169 or English year 1762. the 

Nabob Uir Maborned Cossim Cawn accepted of a. Nazirran

a.ah and Peshcush from Sunksrdutt whom be appointed 

to the Talultdari of Ma.nkoondab and Baun Gauchy, .mon 
having been in posseSSion of, in virtue of a. BUnnud 

from the Dewa.nny. he regularly discharged up their 

Revenue. In the year 1173 or inLdish year 1766 

Permi ssery SireBl'. a relation of the forner Taloo kdar 

and Ram Ghosh Va.kEel complained to the Nabob Mahomed 

Raza Ca..D, on aocount of a. cla.im they had to the 

Talook. a.nd 0 btained a Parwana. to Mirza. COBsim Ally 

Ca.n, Foujdar of Hugli directing him to enquire uP 

into an<1 settle i t w~ according sending people in his 

own behalf made a seiZure of the Taloo~ from the month 

of Phagun and the right of ad: Sunker being proved 

on exami nation a.nd decreed to the A.da.lut be was put 

in po sS8ssion of the Ta.loo k.. A.fterwards in the rD)nth 

of Magh 1174 Permisserry Sircar and the Vakeel renewed 

their compla.ints to Mr. Sykes, wbo agreeably to their 

Petition ga.ve orders for the seizure of the Ta.look, 

but on examining too Purwannan of the Nabob and the 

decree of the Adawlut, he found that it had been 

previously adjudged a.s the Right of Sunker Dutt in 

consequenoe of which he wrote a Purwannah to the 

Faujdar of Hougbly directing him to Si va up tbe Talook. 

and whilst t~ same Dutt was not remiss in tbe payment 

of the revenue. by no means to 1DJ1est him in the 

po 888 88ion of it. In tOe month of Sawn 1175 Ram Ram 
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epinion the oouooi1 gave the judgrmnt io fa.vour of ::>unkarc1utt 

even wi tbout requiring t~ other pD. party to represent its 

case. T ba auparvi sor of Hugli was instructed to rastore h.im to 

the possession of tte Taloo Iroari from wbioh be was a.llageclly 

Gbo sa the Va.keel toget ner wi ttl BOrD9 of the Nabo bs 

people .. again forcively too It possession of t~ Taloott I 

and the Va.keel of Sunkerdutt campIsi ned of thi s 

proceeding to the A<la.wlat of Murshidaoad, but owing to 

a. reooaandation from Mr. Becber I he 11808 not Ii stane<1 

to I wherefrom he presented an lazee to this _ 

gentleman who gave orders for the appointmnt of 

Arbi tratore to settle too di spute t which, howe ver, 

lIa.S not done and parmi searry Sirca.r haYing carrieO 50 

or 60 sapoys, Hir oarraha a.nd peons into the Maffussil 

Me foroi bly put himself in posB6ssion of tbe Taloo It 

and not.i thstandlng the Vakeel of tll3 88oiO Dutt haa 

repeatedly complained to the officers of the Ada.lIl8ot 

a.t Murshic18,Dad, yet they too it not tD3 matter into 

considera.tion. Now public report having made 119 

acquainted wi th ttB justice of tba Counoil at Murshid

abad I have represented thB partioulars of my oa88 and 

hope for redress-. 

18. The Di wa.n a.c1ded -that Narhari Si ngh anel Kri shana. Ram 

Siroar had bee n T a100 kdar8 re speoti vely of Mankoondu 

a.nd Baun Ga.ohy before SunKerdutt oam into possession 

on their death. Narha.ri bad no issue. Hia wife and 

permi seery t tba gra.nd niece of Kri shan Ram, t~refor6, 

c1isputec1 thB ola.im of Sun~rdutt to tbe Talukdari8 to 

which.. as M sa.id. be bad been formally a.ppointed by 

a aa.nad from Nabo b Mir Kasim·. 
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(19) (20) 
ousted. Another ca.ae decided by ttB controlling council 

Wa.8 that of Da.m:)'cfar Singh and Ch&yton Sing, zemindara of 
(21) 

Biahnu pur (1771). The ., olaimants ware cousin. The Council 

clecideQ the case on the spacia.l consideration of the opinion 

-teJt 
19. 

20. 

• 
,-, 

Letter to iiilliam LUBhingt,on J Super vi sor, (25, F~b. 
>, 

1'7'71). Proceedings of the llurshidabad Counoil. 

(25 Feb. 1771). Vol. IV, P. 25. 
,0 

It.. tra.n81a.t~lon of the Akzee of Damodar Singh was 
.:" 

entered in the Proceedings of the controlling Counoil 

of Revenue a.t Murahidabad (3 Jan. 1771). Vol. III. 
-

PP. 16-17. tba ;.uee of Cbaytan Singh was entered 

In Ibid (28 Feb. 1771) t Vol. IV J PP. 41"12. 
t, - .OI!J .... 

21. The ~ ge_o~y of the two ola.imants could ~be gl ven 

a8 follows:-

>.' 

i • Raguna.nth Singh II 

.f.: ."., 

, !,"'. 

" I.:.... A, 

I 
i 

Ki ehen SI ngh 
1 
i ..... 

Cheyton Singh 

BurhuDJDWl 
I 
I 

Ragoonant Si ngh 
1 
1 

Beer Si'ng 8,' 

i 
1 

Dur ien Singh 

1 

1 ' 

i 
1 

Gopaul Si II ins 
1 

i 
1 

Govind Singb 
i 
1 

D8.Ilb,dar Si ngb 

(succeeded on the deatb of his 
gra.nd fatl:VJr. Held zimi ndari 
1160-1164) . 

(Ex~lle<1 Cbaytan Singh 
by tz. forca of a.rms 
and aaized z9mindari 
which b3 MId 1165-'71) 

, 1 

< :.>11 . ::-- ... 'I> 

• 
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of vabam lIho lIa8 a aember of too Counoil and lIho advanced 

his argurmnts from his own persona.l Iulo.ledge. The estate 

who di vided between tb3 olaimants equa.lly. There lI&S another 

ca.se: T be case of Captain Da.vid Mao K:i nzi (1'771). It was 

interesting for D'k)re than one reason. The complaints of tM 

Zemi nelara of Coon<1y read as follows:-

-In too year 117'1 in the IDJnth of A.ssar t we borrowed. 

from Ca.ptain Mackinzee. a. sum of money to ena.ble UB to 

dol aoharge tie ba.lance 119 owed for the revenue for the lanos 

dependent on us .hi ch 119 aceor(Ungly pa.id into tte Treasury 

anel granted Ca.ptain :U:ae~nzee on bound for tba azoount 

bearing interest a.t too ra.te of 5 p.C Par Meneem a.fterwards 

by means of violence he added 9 !D)re to the forUBr 5 making 

in a.ll tba Ps.14 p. cent P .Mansem-----.. a.fterwards in the 

Dk)ntb. of ByaMe having made up the aocount of too Princi,klal 

a.nd interest be took a. fresh bond for t~ loa.n be brought 

us t~ hi a 0 lin house where be placed us under a. etri ct 

guard and struok. us with hi a own hand---- being without 

reaedy 119 enoroached upon too Revenue of the Company and be 

re09i ved tb3 whole a,m:,unt of the interest accumula.ted upon 

it. By this mans ttell paytD3nt of the Governaent'a Revenues 

is obstruota<1. "a are poor zamindars. You are the Ma.ster and 

the Di spenser of Justice. Let him be pa.id according to the 

Compa.ny! s ra.te of intera at anel let us reoai ve .hate ver be 

had taken oeyond it and let him restore to us the Bond which 
(22) 

he cau~d Uf to wri te out for tum". 

On receipt of tdB in! ormati nO aOout t,t~ ar6i trary 

a.rra81.r and tlarashmant of too Zamindara. Mr. Cba.rlaa Purling 
I 

Supervisor of Ra.ngpur. a.t once wroL9 to Macksnzee to relaaoo 

too Zemindara. But too Captain replied by saying that he was 

justified in his oonduct according to the oustoms of the 

country .Diob. a.llowael that rJk)oey-landers could arrast 'LDair 

22. Proceedings of the Controlling Council of Revenue 

at Murahi~ab9d (23 Sept. 1771). Vol. VII PP. 

16-17. 
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{1abtors a.n~ put tnam into oonfinement Ii thout any referenoe 

to tm oourt of justice. On August 23. 1771. Purling sent 
. 

another reminder the result of wnioh lias that a.nother~ 
II (23) f t Zamdndar of the Pargana BOds. was put into oon ioemen on 

identical questions of realising debts. Too supervisor 

referred the matter to the Chief and Controlling~CounciL,&t 

Murshida.bad whiah too \t iarmdiate a.ction wi thout Si v!ng him 

any opportunity~of explaining his oonduot. whan t~ Captain 

was reli9ved and orc1erec1 to prooeed to Muradabad. And in 

oonsul ta.tion Ii ttl ttB Pre sident and CounQ!l ~t F' ort \1'"111 iam. 

the Chief arlO Counoil at Murshldabad deoided to have t~ 

Ca.pta.in triad. -!lefors a Court Martia.l. There lias again a.n 

additional Conflict between t~ Court Wartial and ttl; 

Council at MurshidatJad in whien the Bresidant . ,and Counoil 

ware inolined towards too latter. T ne Court Martial insi stad 

on ttB obsarvanoa of legal formalities to wbiQn too oontroll

ing Council was not a.~reaabla. Moreover. it lI~S ordered by 

the 60urt Ma.rtial that J,J\.laxander the Chief of the Counoil 

should a.ppear before tba Court Ma.rtial for examina.tion. 

Another point of confliot VIas that too Chief and Counoil 

rwanted"'to d1 ami aa too Capta.in even in the midst of tbe 

trial. They ware expeoting t~ di ami a sal thro~Bh the Court 

"Martial which however did not do it. 'rna President and 

Council a.t Fort William openlt2~nsurad and <11 sapproved too 

conduct of too Court Martial. Major a Chares Morgan 

PreSident of too Court Martial tooK aerioius objection to 
, . 

- J ~ 1 • 

23. He was narmd Shamchunti Da.ss. Too Zemindars in tm 
I, II I I 

other case were namad Caushy Caunt Narain and 
I 

Kiaban Chund (of t~ Pa.rgana.Coondyf. Snyam Cro.lad 

Da.ss was alleged to have taken a. loan of It.l0aO/

at tM ra.te of 10 ~ interest. I' 

• 
24. Vi~ I JJ .Banga.l latters reoei ved. Public Departmanti 

24 Janu~ry. 1772. Vol. 10. Par~ 1."PP. 164.-165 • 

. :}l,A.tL - . 

~ . 
1 
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(31) (32) (33) ('34) 
MurehidabaO, Jeeeore, Dinajpur and Rangpur. Ta~in~ 

advantage of the confusion and uncertainty in the country, 

t he Compa?~~) troops al eo indult;ed in acts of pi 11abt36,d 

,km& plunder. Very rarely could be eeen soma supervisors 

Proceedings of the Controll ing Council 0 f Re venue at 

Murshidabad, 13 December. 1770. Vol. II, PP. 66-67. 

In tWo oaS88 of theft of ks.400/- and a horse respecti v· 

aly, each of the' accused was adjudged by the Faujdari 

Adalat at Purnea to have one hand and ona foot cut off. 

(Vide Prooeedings of the Controlling Council a.t 

Murshi dabad, 25 Fe b., 1771. Vol. IV, p. 20. 

31. 0 ne Ki ehan Chand Mufiarrifl.. died a.s the re aul t of ED 

severe flogging inflicted on him by Mir t~aehim for 

a. simple fault of not having deposited a sum of Hs.7/

only by the sunset. (Jaoo b Rider to He fli dent at 

Murshi dabad., 14 ~e ptember. 1770; Cf. T be letter copy 

Books of the Reeident a.t the Durbar at Murehidabad. 

Vol. II, PP. 1 .. 2. 

32. TtB Supervi Bar of Jee80re gave a very <1i smal picture 

of the slaughters and plunders by the banditti. Vide 

from ~illiam Roo ke. ~upervi ear of Jss80re, to the 

Chief and Council at Murshidabad, 28 January, 1771. 

(Murshidaoad Proceedings. 4 February. 1771, Vol. III, 

P. 110) 

33. Reports of open defiance would come from many places 

including Nadia. Dinajpur and JasBore. For the open 

di eorder at Dinajpur. Vide Murahidabad Proceedings. 

28 March, 1771, Vol. VII. P .112. Sometime 8 too aacuri ty 

of too Company! e own property was endangered by ttH 

ravage s of nati va Zemindare who would often secretly 

harbour dacoita and robbers for their atrociouB 

actions. (Vide Press Ii at of ~;'ncient Documents, Series 

II. Vol.II, P. 20; also the Murshidao~ ~roce9din~8. 

17 December. 1771. Vol VIII, P. 4. 

34. In course of hi 8 tour in Ran8.flur, Nazoo s Lawrall, who 
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chara.oter of the judicial proceedings of the perjod. There 

was no oopendable system and the puolie servants concerned 

had no professional training. The NabobtE, G-overnrmnt was no 

doubt KW.,amxtWc responsible for the administration of 

justi ce but i t ..8a.c~d tbe Ileana wbere by to di ecnarge t tuB 

reaponai bill ty; the Company' fJ Go vernrmnt on the other hand, 

had the means but felt no responsibility to do it. Naturally 

in such. a state of anarchy in the country no man Iii thout 

sufficient maans could think. of a.ny .-m eecurl ty of hi e 

lifa. person or property. Tbe Parlianentary Committee of 

Secrecy thus rishtly o·Osarvedi: in 1773 ·tba.t in genera.l 

though forms of judioature 1Iere 9stablismc1 and preeerved, 

the despotIc principles of the ,GoverllOBnt rendered them 

the instruments of power rather than of justice not only 

unavailing to protect the people ,but often the means of the 

most gri8VIl(~8~ppreS8ions under the cloak of the judicial 

character" • Illega1i tie 8 anc.1 atroci tie s were rampant. 

oJ l29 C30) 
Istanoes oould. be easil v multiplied. as they oCOlJrrti: IE} tre 
different parts of the country such as Raj shahi ) nca. 

of tte case were closed in December, 1772. 

28. Seventh Report of the CormIittee of Sacreoy(1773) 

P.325; Vida a.lso letter of Duea.rell, Supervisor of 

Puri8., to the Chief and Controlling Council of 

Revenue at Murahidabad. :3 Dec. 1770 (MurshidaOad 

Prooeec1ings, Vol. II, PP. 66-6'7. 

29. In this ease one Murad was confined and tortured by 

a m"ney lender na.cred J80119Y for a loan of only ~.25/-. 

The wife of Murad also las molested. For the 

transla.tion of the compla.int in this case. see 

prooeedinga of the Controlling Council at Murahidabad. 

6 Feb. 1772, Vol. IX, p. 153. Cf. C.i.E. Ro.s:s to tM 

Resident at Murahidabad. 21 Jan. 1772. Letter copy 

book. of the Supervisor of Rajehahi at Nator. PP.3-4. 

30. SomatiIn98 cases invol ving murder ware compounded for 

four or fi Ve rupees. Vide Report of G.G.Dueare11. 

Supervisor of Purnoa, 3 December, 1770 entered in the 
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. (31) (32) (33) (-34,) 
l..rurahidabad. Jeesore. Dinajpur and Rangpur. Ta~in~ 

advantage of tba confusion and uncertainty in the country, 

the Compa(~~f troops also indulbed in acts of pillab~36)d 

,kill: plunder. Very rarely ooulC1be seen soma supervisors 

Proceedings of the Controlling Council of Revenue at 

Murshidabad, 13 December. 1770. Vol. II, PP. 66-67. 

In tllO caBe 8 of theft of IG.400/- and a horse re apecti v

ely. eaoh of the· aocused was adjudged by the F auj dari 

Adalat at Purnea to have one hand and one foot out off. 

(Vide Prooeedings of the Controlling Council at 

Murahidabad. ~5 Feb •• 1771. Vol. IV. p. 20. 

31. 0 ne Ki shen Chand Muliarria died as the re suI t of xu; 

Bevera flogging inflicted on him by Mir Ka,ahim for 

a simple fault of not having deposited a BUm of ~.7/

only by the sunset. (Jacob Rider to He 6i dent at 

Murahidabad, 14 beptember, 1770; Cf. T~ latter copy 

Boolts of the Residant at the Durbar at Murahidabad, 

Vol. II. PP. 1-2. 

32. TtB Supervisor of Jeesore gave a very dismal picture 

of the slaughters and plunders by the banditti. Vida 

from William Rooka. ~upervisor of Jessore, to the 

Chief and Council at Murahidabad, 28 January, 1771. 

(Murshidabad Proceedings, 4 February, 1771, Vol. III. 

P. 110) 

33. Reports of open defiance would come from many places 

including Nadia, Dinajpur and JasBore. For the open 

diaordar at Dinajpur. Vide Murshidabad Prooeedings. 

28 March. 1771, Vol. VII. P.llZ. Sometimes too seourity 

of the Companyt e own property was endangered by tbJ 

ravages of native Zemindare who would often secretly 

harbour dacoits and robbers for their atrocious 

actions. (Vida Press li at of Ancient Documents. Series 

II, Vol.II, P. 20; also the Murshidaoad Proc69dinga, 

17 December. 1771, Vol VIII. P. 4. 

34. In Course of hi 8 tour in Rangpur. N8.lD38 Lawrell, who 
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who inspired by a strong sense of justice showed signa of 

resistance t~3~rpressiona and atrocities and triad to 

secure ralief to the victims by their personal inter- position 

and en qui ry • 

was a member of th9 Controlling Council at Murshidabdd 

detected many se po yJ under Captain Mackanzee, who were 

invol ved in exaotion and atrocities on the innocent 

Villagers. {Vide latter from J .Lawrell to Charles 

Purling, 12 July. 1771, Murahidabad Proceedings, 8 

August, 1771. VOl. VI, P.68. 

35. Tne Supervi Bar of JaBBors reported in August. 1770 tbat 

too Sepoya sent by him to suppress the -£and of robbers 

in ona of tM Parganaa of his District themsalves 

began to plunder the Villagers. (Vide Press list of 

A.ncient lb:.nmb Documents. Series II, Vol. II, P .25.) 

36. John Grooo, the Supervisor of Rangpur. expressed his 

limitations in very strong terms as follows: 

"A.m I quietly to stand by and see them (arnils and 

Zemindars) commit tne vileet actB of oppreSSion witbout 

Deing able to render the aggrieved radraas---- a hard 

oause in due on the poor ryots who must not lOOK to me 

wit~ hopes of having their oausa enquired into till 

such tim a.s the amil a. zemi ndara and other u:. oreature~ 

of (dati va) Government have enriched tbemsel vee at their 

expense, nay evan their ruin. woon it may be too la~e mil 

and not in my power to grant them redress"?{ Vide Ran@pur 

Di stri ct Records, Vol. I, P. 8, From ero S9 to Bacher, 

14 July. 1770l. 

37. For tte regula.tions proposed by C.W.b.Roua, Supervisor 

of Rajahahi. for the conduot of the Pergana Qazis within 

his jurisdiction, Vide JBRS. Vol. XXXVII. Parte 1-2,PP. 

272-74. TheBEt regula.tions were intenC1ed to chac~ the 

atrooities of the offioials and improve the administrat

ion of justi oe. 

_w--------------
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CHt~PrER II. 

medieval India and 

T be village Panchayat a, as 
". "~"-~ »-¥'('"){~ i_" . 

village republio in ancient u anf 
t\ 

.I they are still pla.ying a very important 

role in modern India also. In their judicial oapacity they 

decided local disputes. T he importance of too village 

Panohayate was thus rightly empbasiaed by R.R.Diwakar, 

Governor of Behar: -r look upon too Panchayat 8,S the basis 

of all deOk)cratic Govermoonts. '~a have no doubt a. Parliamant 

in Delhi and an Assembly a.t Patna, "but they are only th9. 

Superstructures. They can, ,be strong and popular only if the 

Panohayats becoIIB effioient and strong. We see a man t 8 eyes 

and head first but he stands on feet and legs. Very little 

could be ~ from the top dif the villagers remained idla. 

T bey sl'buld reali sa that t~ whole village was a unit and 

the happi~88 of one depended upon the happiness of all. Man 

being a social bEing, he bad to share tna joys and sorrows of 

80 oi et 1.. • •• Even small oountri 9 S 1 i ke Ho 11 and and Denmar It 

were rtcber in many re ap9cta than India. T hey had no gold or 

silVer mines but tba people lived by co-operation and ao ~ere 

able to produce more an~ share the riches uettar •••••••••••••• 

Panohayats and eo-operati ves ware tna twin wheels on which 

rode too goddess of plenty a.nel prosperity·. 'r he deoi sion of 
(55) 

the Panchayats .a.rffi~ndin~ on the parties. It haabaen rightl~ 

said by Dr. Multherjee: ANai ttl3r Mauryan bureacracy. nor 

Mahomedan invaders. nei thar the central i sed admini stratton of 

A.kbar or Aurangze b nor the Sri ti ah Ryotwari or permanan& 

8attlement have obliterated ttB traditional rights of tba 

village comnuni tie s 8,S de ecri oed i n t~ Artbas 'ietras:' T M 
(57) 

funotioning of these Pancbayats was hardly interfered with 

55. See Reyort of tM Select Conmi ttee of tue Houea of 

Cormoons. 1832, Vol. III t and too note of Sir Cba.rles 
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even though sometimEiS tMy might be gi ving deai siooa ,; basad 

on loca.l customs not always strictly in keeping with th3 tu 

law of thaoountry. No attempt was ever made to affect these 

oustomary laws to conform to the strict positive law of the 

state. Sir Henry Maine al so rightly 0 Oaarve 8 that the laws of 

t be Panchayate ware their own and t~y were left qui t8 

unaffeoted by the 1 igi alators O'r the admi ni straters. '£ ~ 

people had fewer disputes a.nd bad them a9ttla~ amicably Dy 

tMmael ves or u uy the village tJanchayats whose dect sions 

were a.s good and binding 808 the deoisions of toe la.w courts. 

The decisions ware generally non-&JP:xw appellable and 

were invariably o~yed on pa.in of excommunication from the 

SOCiety. 

T M Panohayat system of deciding di sputes among the 

villagers eontinued long after tm breaiting up of the lOOdiava 

empire s. E vsn to-day we find that in :Iia: 80m state 8 by the 

Village Panchayat Acts many wide and real powers have Dean 

reoognised to- be exercisable by the village Panchayata. 

During tb9 Mall:>medan period when the rulers were Non-Hindus. 

tM Hindus depended. mainly on tbasa Pancba.yats without 

seeking an, -redress from the alien rulers toomsal vas. 

partioularly in oi vil disputes. T ne Hindus really fought shy 

to approach the foreig1 rulers for a.d.judicating their own 

personal disputes whioh were to be decided with speoial 

referenoe to their personal laws and customs. '1' he rulers 

wslcomed thi 8 idea and tti3y refused to interfere wi th too 

administration of the local Panchayats or assemblies which 

.. 
Metcalfe. 

56. Deroooraoy in the East, p. 20. 

57. Cf. tm Customs 0 f the Naira in Malabar; the Customary 

Law of t ~ PM jab by VJ i 1 son, P. f:fl. 

58. Outlines i of an Hi story of Hindu La. (Tagora La. 

Leotures), PP. 32-33. 

Cf. Judicial Admini stration of ~ast InOia. Company in 

Bengal by Dr. B.B.Miara. JBRci. Vol. XXXVII. Parts 

1-2. PP. 230-11. 
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to a great extent relieved t~ rulers of their judicial 

responsibility. This was also a necessity for toom 8J 

that they might be otoorwiaa caJefree to proceed witnk too 

oonao1 it1ati~5syf their rule in thi s country. "Mo at quarrel s· I 

says Dr. Jolly, -(lid not coma within ttB oognizance of the 

courts a.t all but Ere deoided by pri vate arbitrations. T hi s 

has baen pointed out by competent English observers of 

India.n lifa a.nd the aaroo result rnay be ga.t~red from 
(59) 

imparti 801 study of the Indi an law lloo ~s, anoient and roo darn • 

Orientale do not Ii lta public tri buna18 to rmCldla with their 

pri va.te affa.irs and there were :III excellent re8oeOO{B for DB 
(60 

this natural aversion in In<11a. as too oati va cour s and 

not unfraqu~ntly the Rajas themsel vaS ware axosBsi vely 

corruptible. 1\s therefore the Publio courts bad far less 

legal busina aa to transa.ct than t ba Panchayats or otbar 

pri vate tri bunal B a stabl i shed a4d 00 c. it was but natural 

that customaf'y law should have played a roore prominent part 

in those days than written law-. It is thus perfectly true 

that very few oaseo between Hindu litigants 'WOulC1 corm to 

too courta on account of the functioning of the Village 

Panohaya.ta. 

It has already bean seen tbat even from the early 

time s of too S~i ti 0 tMre ware many tri bunals in anoient 

India. in the shape of assemblies of Kinsman. arti sana. 

corporations and Pari ahads whioh. ware roora or less analogo88 

to the village panchayats in tbair jurisdiction and function, 

These different tribunals according to the Smritis deCided 

59. See ttle texts collected in the Colebrooka's Essa.y on 

the Hinoo Courts of Justice. 

60. In tbaory both Hindu a:xm la1ll and MaholJBdan law 

insi steel on a. very high. degree of honesty. integrity 

anc1 learning on the part of the judge 8 and a..azi s. 

But in actual practice instances of corrupt judges 

and Qazis might be com a.cross. But tMY ~ra in the 

shape of exceptions ratoor than rules. Ttnls it bas 
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(lisputes azoong themeel vee. But there was one important 

point of difference between too tri IJunala and the Panchayats 

of the subsequent periods. It appears that the conception 

of Panchayats originated with that of the tri buna-Is referred. 

to above. During the Smriti period they were not- exolusi vely 

pri vate as appeal s la.y from their deai sion s to the I{ing in 

too last report. These tribunals 'IIers tws linked up with 

too king who could revise their decisions on appeal. It 

g09S without saying that unless aat aside in a.ppeal by too 

higher courts inoluding that of the King the deCisions of 

toose tri bunals ware necessarily binding. But there were 

very fundamental cban6ea with the advent of the Muslim 

rulers. Tb3 tie whioh so long allraIlktt bound tb3 inferior 

tri bunale with the k.ing was a-beant; and the sa courts were 

also automatically severed from the Mabomadan Kinge tuljJl 

being relAgated to the posi tion of village Panchayats "hich 

were nonetheless recogni sed by the Muslim rulers who did 

not. however, associate themselves with toom a.s intimately 

and a.s 00 oorantl y as the Hindu kings. Thus on account of too 

apathy and the aversion from both the Sides toore lias a. 80rt 

of ipso faoto separation of too rela.tionship between tbem. 

Tm net result of this development wa.s that too Panchayats 

as too suocessors of the Kulas, srrenia atc. of tba omriti . . 
age retained tMir potenoy for deciding d1 sputes particularly 

8lOOnB too Hindus. In course of tim, howe ver. tbe sao pe of 

been saiO of Abdul Wahab Borah, the first Chisf d 

Qazi of Aurangze b r s reign that 00 was IX so corrupt 

that during 16 years of hi B office he amassed a 

fortune of 33 lakhs of rupees in cash besides much 

jewellery and otoor valuable things. But hi 8 son and 

SUCOO8Sor Shaik-ul-Ielam was of an exactly opposite 

charaoter. He did not touch even a penny of hi s iDilEui 

father's ill-gotten riche~ but gave away of his share 

of toom in charity. C:lee Sir J .ti.Barkar[ 8 Mugbal 

Administration, p. 112.) 

61. ~e An ta C ha.ptar VI I. 
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tb9 Panchayats .as widan&4 to include even Non ... Hindus within 

th=Jir jurisdictinn. T'18 tresent d~y panohaY3.ts do not imply 

a.n axcluei vely Hindu institution. Ttbugh originally tooy 

might have their gena s1 8 in too HIndu insti tutiona, still 

from tne baginnini; or ratoor at an early stage of the Muslim 

rule they began to assume mors and roore catholic and 

cosmopolitan character. TM reasons were more political than 

sociological. T be Panohayata &I became mora and more important 

to usurp in course of tina many functions of too regular 

courts. -Too Indian vill~r in tM Mughal empire", says 
(62) 

Sir Jadu Nath, -lIas denied the greatest pleasure of his life 

in our own time, viz. facility for ci viI litigation with 

Governmmt oourte of first instance close at niB doors and an 

a.bundanoe of courts of appeal rising up to too hIghest court .. 

at t~ capital; men bad, therefore, to settle tMir 

differences locally by appeal to ttB caste courts or 

Pancba.yats, tt.3 arbitration of an impartial umpira(salis) or 

by resort to foroo-. It i B undoubtedly true to say that 

entire MUslim administration of justice in general was very 

simple, informal and without any hierarchy or differen~ 

courts of appeal of different degrees. Too Muslim lall of 

procedure was far from elaborate; there was also no regular 

and full fledged legal profession. Nor was toore any 

elaborate pro vision for the law of evidence. Hence justioa 

could be administered speedily and effecti vely. Tbe 

observations of Bernier 
(63) 

are very 8i ngp if i can t in this 

connection. 

62. 

63. 

- - -
Mugha.l admini strat ion, PP. 19-20 • 

"There certain1 y, howe ver. some may say, are BOme 

advanta.ges paculiat to de~potic Government; tmy have 

few lawyers and fewer lawsuits and these faw are 

more speedily decidecl. No IlaUx doubt the aumnary 

moda of proceeding excited the c4mmi: admiration of 

our travellers and th3y returned to France exclaiming-

, 0 what an excellent and quiok admini stration of justice 
"1 

Oh tb:! upright Kazis; Models of }rech Ma.gi8tratesr_~ .. -
1\ 
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2. TOO e'1it~J~dU Ptot.oicl~a of Vil) a&e 

The rudiments of too various k.inde of popular 

assemblies can be traced even in the f!igvedic society. 

From the very earliest tirrea, too constitution of the Hindu 

SOCiety IIaa organiae<1 on the basie of the a.utonorrbus 

villages as its units. The different institutions based 

on these villages were not only recognise<l but also greatly 

emphaaised during tm aubooquent Smriti epoch. '.em populati

on consisted of tribes !mown as "Janas- comprised in 

Janapada.s whioh was a. collection of some gramas or vill8.698. 

These grams in their turn 'lere made up of goatDia. These 
•• 

gosttrla aga.in ware t1i4- collection of gotra.a .mob in their 
•• 

turn lIare baaed on family. The grWm8nl wa.s the mad of the 
• 

village occupying a. respectable position between the 

ruler and t he people. In the very Vedic Pericct we COIlS 

across BOrne terms such as aa.bbB: Sandt1 and Pariaa.c1 whioh 
I • 

were oonO'9V9Q mrs or leas on the units of villages. 

Though there is a lot of differenoe XH(tllka in too 
(1) 

different authorities regarding their funotions and 

constitutions, it was generally belie ved that too Sabhi 

118.8 a. sort of village council consisting of the assemblage 
~ 

of learned and respectable parsons who contri buted too 

national jUdicature. 

- ... 
not considering that if a party really in tM wrong 

had possessed the means of putiing a. couple of crowns 

into too bands of the Qazi or hie Clerk.s and of 

buying with tll3 same sum two fal sa wi tnssBes he would 
"/~ 

inaisputably have gained hie cause or prolonged it as 
~ 

as be pleased •••••• • p. 236. 
There was no regular legal profeSSion during the 

Hindu period; but soma traoes of it are to be found 

!luring t tr3 Ma.homsdan perio d part icularl~" in its later 

part. T be full"'fleclged lega.l profa 8aion 10 India, was 

b3wever. reserved for the British period. 

Corruption was al80 to be found in Enbli flh judges and 
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In tb:t Dha.rmaeUtras and the Dharmaa'astras 'Ie COIlE 

across certain otber terms such as gana. kula. S'reni 
• Pula. Vra.te. etc. 8,S d1 scharging some judicia.l functions. 

T be terms ~) and vrata IIere of course to be found even 

in the Vedas. The existence of 80 many different ~ind8 of 

judi oi a.l tri bun al e indi cats s t nat t m country hardl y had 

any centralj judicial structure. Sir Henry Maine ma~8 a 

general obeervation that "the~ng and the popular assembly 

are found side by side in a grea.t number of buman societies 

when tb3y must show themael vee on the thrashhold of 01 vi

lisation-. According to ~penaer again. "the gathering of 

armed men whioh wa.s at once tlY3 Council of \liar and. the 

politi.al Assembly is at the same time t~ judicial. body" • 

• 

Jury. To avoid undue influence on the oomrron law 

judges and the jury. too English people had II to 

petition th9 k.ing which ultimately ga.ve rise to tne 

equity jurisdiction. 

1. A.ccording to Sayanaciryya, the Vedio cOlllD3ntator.the 

SabbB: was an a.ssembly of learned man whereas the 

S8lDiti was the assembly of warriors. {Dharma.K:os8., I,22 
• 

MaCdonell and Keith believe that • it is reaeonableto 

as8UE that the business of the Sami ti Vias genera.l 

deli be rat ion on policy of aIle ltinds. legislation and 

al so judicial worlt". and that too Sabha was a eort of 

village. oounoil of brahmins and rich people which used 

to meet frequently for the purpose of administration of 

justice. Hence Sabh&aad was a. ~nd of assessor who 'laB 

connected with the judicial work. 

Tbougn the Samiti did not survive the Vedio period, 

the Sa"bh& oama to be recogliaed as the prinoipal 

judicial institution according to the Dharmaa'astraa. 

2. History of the Sa.racens. PP. 62. 196. 
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Spealdng of the Islamic Countries, Sir Abdur Rahim ~ says 

-qha.t the responaiiJility of administra.tion rests with the 

Iman. but as a matter of convenience be may delegate his 

poVi8rs to different persona. He was the representati va of too 

people from whom he ~eri ved his rights and pri vileges". The 
(3) 

observa.tions of Lee are very siwificant in connection with 

the state of administration of justice in ancient India: 

-Tte Roya.l system di<1 not harmonise with the spi:hit of the 
(4) 

da.y_ The villagers had a judicial system of their o~ at cnos 

familiar to and respected by them; the various trades and 

guilda had a similar system. The presiding officer of too 
popular courts or the guilO courts held office either by 

eleation or inheritanoe according to local custom. ~ith him 

were associated thrae or fi va oen. In these apparently pri vatt 

courts were settled too affaire of too every day life. In u. 
oa86S of gra.ve crimes or wben the condelIJled party refused to 

obey the judgment of the looal oourt t the oourt of tiE lting 

was conoerned with litigation-. In course of time, however, 
• (5) 

119 find that -Kings pea.oe is reoogpi Bed as infringed by orime ' 

3. Historical jurisprudence. p. 141. 

4. Administration of juBtica '1a8 largely in the banda of th 

village Aseemblies or other popular or oonmmal oodies 

esta.blished. expressly or impliedly by the king. Tte 

authors of the Vedic Index also bola that ·there • is 

very little evidence in the early Vedic literature a.s 

to the adm1nistra.tion of justice- _ AcoorOlng to Pallook 

and Mait-land also, (History of Enelieb La.., PP .. 37-4.0) 

in Anglo saxon England. ·Various a.ssemblies were acting 

800 oourts- .. 

5. Jayaswal says in his Hindu Polity that Mtm statapatha 

Brahmana starts the theory that too Icing sboul<l not 

merely protect too 18011 but himself administer it in ill: 

person or by his officers. The 010. theory had been that 

the law of the oommunity 'las administered by the 

comrrun i t y- _ 

Dhaka University Institutional Repository



Medb8.tithi KBro di Btingui enes torts and crimes thus: 

·R.n&di au i taretare aamjadhat e na t atra ran jao ha.sta~se p 
•• • • 

•• •••••• Sahasa.klU-Ttu rajria avas' yam nigri hi tavyah itarena. 
_ • ·~6} • 

88l!X1hiyam811opi" • (Dharmako sa I. P .160) • The Dandv.vaka. 
• • 

also elucidates the point more fully in too follo1ling way: 

·Yadyapi manuayamaranadi vyavb8ra apt nripastrita eva 
• • 

tatb&pi tesu v&diprativ8lUbhy8in svasvapaltaeau darstitesu 
•• •• • • 

vi C8:rY a tayors k.atare Byaparacthinah rajnanuaaaanam • PraKirnalte-
• • 

tu st iro badinamll: vinapi oaracti mukhad varna,sframinam do 88m 
• •• • 

ckrsa& strut.a: vicarya. teeam yatb&vihitam dandam vidtlaya. 
• •• 

dhB.rmyepa.thi sth&panami tyavasya. ta,YJltyov bhedah" • 
• 

Too different k.inde of popular oourts have been twa 
_ ,oJ ('7) 

enuID3ratad by Yajna.valiLya.: { 

Nripenaohik.ritih ~~gah s'renayotha loJ.€anioa., 
~. '.. 
PUrvam purvam guru ji:eyam vyavanara vidhalL nrinam. 

• • •• 

A similar verea ia found in Narada where ttl:! word gana. 

has been au bati tuted for PUta..B~i haspati and Pitamaha. al so 

apeak of courts begin6ing with Kula. etc. The hierarchy of the 

Cliffarent courts has been explained by Pitarnaba. by the Pa8sa.g~ 

·Grama. dri etahJpure yaya.t Pure dri stastu raj an i, rajna 
• • • •• 

c2rietah kudristova naeti tasya Punarbhavah". Pi tamaha furtbeJ 
•• • • 

make 8 SOIm speoial provi aion when he specifies t he law to be 

followed by these tri bunal s: 

·Dae'apattana.goathasu Pura.gramesu vaain8mz 
•• • • 

YasSm svasamayaih dharma.ataetratsnyesu taih saha". 
• • • • 

• 

6. Of. BardbamB."na., PP. 259"'260 

7. II, 30. 

8. Different interpretations have been gi ven for the 

expression "Nripenadhi krita:q~ But the most Jkm::aba 
• 

pla.usible explanation seems to be thi:'it which makes it 

an independent court presided over bYE the ~ing as 

con traated 1Ii t h the ot oor court B "hi oh are po pul ar in 

origin and more or less informal in funotion. 
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Thus acoording to Pit8'ma.ha., a suit should firB"L of all 

be tried in the village(or village t>Mchayat); t~L it 

shoulQ be tried in t h9 town (in appeal) and la.st of 8.11 

the king should gi ve the final decision as the highest 

a.ppellate tri bunal. There ia no retriallX of any' ca.se 

once it has bean deoided by thaI[ king--- rightly or 

wrongly; further he remarks t hat between partie B of the 

same country. town, societies. oities or villages, the 

adjudication should be made by followinG their own 

converitions and usages; but wben tte dispute is oetween 

these: persona and strangers. too la.w ofx the Dharmasrastra 

should be applied. 

The .iroriti of Manu also enjoins on the Icing ~~t he 

should respect the laws of too jati. streni and KUla • 
• 

Though he doee not expressly mention that these bodies 
, I 

have (:at judicial pGwers. still it appear's to Oe implied 

that such power~ of adjudication a.lao was recognised in 

their behalf. The Dharmae or rules of these bodies must 

mean(l~ rules and principles as understood and acted upon 

by them. The sages anel too cormnentators dic1 not atop 

9. Manu. VIII. 41. 

10. Sir Vi. HolOewoth alao apaalcs of the looal courts of 

mediae9a.l England trua: "Under early systems. th9 

juri adi etion of the lower courts was not as in the 

present day lese extensive than that of highAr courts, 

They were all courts of general jurisdiction. But 

a. person went to the country court if he CQuld notgei 

get justice in too county court he broubht his case 

befon.:: the king and Wi tan!' • 

(Hi story of Engli eh La., It P. 9. 
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simplys a.fter aoumeratine; the di fferantpo pulsr or local 

oourts and their ralati va superiority or inf9riori~y. but 

also thay discussed many other aspects of the~ questions 

wi th so mJoh oase and inSight that it oannot be belei ved 

evao for a tOOrII9nt that theBe courts were not actualiy in 

axistenoo and graa·~ use by the ,:« people. Thus one 
lL _" 

Corrrnantator Mitra mi s'ra. the author of Vyavahara Prakaaa 

KZak~ raises tbe question asto where from ths BO called 
(11) 

courts of the Kula. s'reni etc. dari vad their a.utbori ~y 
• 

as they were not tha royal courts. The VyavahBr .. dyata. 

auggeatathat thaOL-popular courts a.lso were established by 

that king. In thi a connection the expression "Nripenidhl-
• 

k.uta" in the beginning of too text of Yajnval kya ref9rred . 
to above has been interpret,ted as Ilappointed by the King-. 

But this explan~tion ie against that of Vijrlanesrvara who 

implies by this expression independent; oourts J~'I. 
over by Idngs. The explanation of Vijaan9s t vara is mrs 

plauai bla as it haa been already suggested above. TM 

ltingt a authority might not be actually necessary for the 

competence of tbaaa courts 03cause they ware already found 

in existenoe among the people to their great banefit and 

advantage. This is perhaps im.I:Jlied by the injunction of 

Manu refsrred to a-lJov9 a.ocording to which the king i a to 

respeot the law of the Kula. S'reni etc. If these courts 
• 

ware in reality to be established by the iting. than no 

furt her in junotion Would have bacoma neee asary to sa.y that 

t h9 lti!1g OIl at tbnour the courts of hi au o.n oreation. The 

Subodhinl OOImJElnting on Yajrtavalltya r 8 ta'if, 8Uggasts another 

reason for the superiority of too tingre courts ovar tooaa 

Panchayatl aourts;. 

Nripo hi . bq,lavan Vyavahiramltirayi tum sama.rthah i ti 
• • • 

IIVyavahSravidhau Sa eva jyayin i tarepi atmarthya pe kayaya 
• 

durbalabalimafoa bhavanti ~ 

Too .effioacy of tooaa local courts willil have to be 

. for: IDJra readily admi ttad if we rauamoer the manifold 

qual i tie s that are in a1 atad on tly hat yay an a for the 
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"Su 08.yo vedad harmajna 4a.k.~i d;" t~ 1ml od bha v~t} 
Sarva kMya. pra.vrn~a f ca.buOd~tt Vri ddna mahattarag.1t 

• 

Katyayana of oourse !motions onca that those who try to 

deoide disputes without being aut~rised for this purpose 

must be punished by the king for tbair arroganoe: 

"Anirdiataaroa. yekur~ vyavanara-vinie'cayam 
••• • 

Raja~vritti-pravittaata te~am dan9am prakalpayet M
• 

Professor Jolly made a general 0 baarvationf by saying that 

Kula, arrani, gana etc. were only private arbitrations. 

But as it has already been notioed they were llXlre than 

mare pri vate arbi tratione in as !l1J.ch as am:mg otoor 

considerations, there cOLlld be appeal from these courts 

upto the highest tribunal.-of the king. In arbitrations, 

the parties are responsible for the choice and appointment 

of the arbitrators. but this was not the case with the 

courts of Kula. arrent etc. These courts are already in 
• 

existence and they ane only to De approached by the partie8 

for th3 adjudioation of their disputes. Tbis aSileot of the 

question has been vary explicitly discussed. by the 

Smri ticandri Ka in~ explaning the faatJua text of B:i haepatl 

whi le classifying the Courts a8 Prat1 ~~hi ta. a.prati ~~hi ta 

and SO on: 

·Prati ~~hi ta aprati sthi ta oa aabg;: nirnayarthi viravs. 
J ~ .... 

prarthanarthadanama nanieli Dhi h ~arya afaatra prayjktya 
• 

nrips. prayu~tyabhaaa bhasddhyabhavat mudriti stisita cs. . " 

8vidhikara vasfB:t ra:jn~ va Itri:yata tens. "tatra nirnayarthlo-
• • am tataa.mipagamaneva na tu aabQ8:wanam". 

Visvarupa made another vary important observation 

by sa.ying that a party cannot approach the k.ing dirac~~ 

exoept the courts of Kula. srran! eto. But this sgemB'fto be 
" -

too general a statement not supported by any other material 

evidence. T he kings had bot h original and appettate 

jurisdictions. 

In providing for tta type of evidenoe to De insisted 
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in in trials by too courts of t~ula erreni etc. it ia 
• 

stated by Katyayana that ora.l evidenoe or evidence through 

ordeals aoould not be accepted; th~ only type of evidenoe 

that will be acceptable is dooumantary evidenoe. The 

reasons hava -oaen tws explaimad oy the Vyavarma pra~a:sa.: 

·PUgactinam aamiidi tu ba.tuIlta.trik.~y~ Ii lthite.m vin~ na 
• • • 

nirv;hah; earve s~ vyava~atritv~t nodaainasakai sambhava 
• ~ Jr(' • • 

~u~a aattvs 08. drVYMaV8oltas'a~ it yabhi sandhyabhi hi tam na 

divyam na. 080 salesinahM
• 

• •• 

There is a. fundam=mtal <liatinotion between the 

courts contempla.ted by Kautilya. in hi 8 Artha.ara:etr~ 
. (il) 

and those conceive<1 by Manu in his Dharma.s'aetra. The 

later Dha.rma.e'aatraa of N8rada~Yijnava.lk.ya, Brihaspati ana 
K.atyayanaIX of course followed Manu rather than Kau~ilya. 

• - • 

11. Aocording to the Bchema of the Arthas'astra of 

°Kau~ilya for the administrC;ltion of justice king' a 
,...~ -

Courts .. to be appointed in the s~abana which 
• • 

DBans a group of tan villages, tne Dronamukba whioh 
• 

maana a. collaction of 400 villages and tb3 sthinTya 

whioh mean s the assemblage of 800 villages a.n(1 801 so 

at the meting places of the disticta. The courts 

were to consiat of t~e Dbarmasthaa i.e •• men versed 

in the sacrad law and three Amtyas i.e •• the 

Ministers of thek Idng. Manu I on the other hand. 

continues the Sabha system which waa found to have . 
bean in existence from the ~igvet1ic times. according 

to the prOVisions of t~ Manu S~iti I the !tins is 

to appoint a Headman for each village and Headman 

for the groups of villages. He further provides that 

:kD:k "the Governor or the Headman of the village 

ahall try all casas of litiia offences occuring 

there in. Casas which he i 8 not able to deCide 

iB shall refer to the Lin vernor or Headman of ten 

villages. In cases of doubt or incompetency, tlla 

Head of the ten villages shall refer to the Head 
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The Gautama. Dha.rma.slitra again provides that oul ti vators ~ 

traders, herdsmen, rooneyw lenders and arti san 8 have authority 

to la.y down rulea for their own groups---""Karsaka, Vani It, 
• 

Pasfupala., kust<1a, !tarava. ave. eva varga"; and also that tt¥:t 

king ahall gi Va hi 8 decision on lIu~ hearing from persons 

or making enquh"iea through persons .00 are competent to do 

so: ·Te~yo Yathadhilt.aramarthBn pratya vahaitya dharmavyavasM 

thB:~' The above two slitras have bean explained by the Bb8:sya 

thus: Rajani prastumaaakya Bvavarge eva. pra.atavyah i tye 
•• •• • 

vamattba. upa.c1esa.h ••••• svavarga iti vak.tavye. vrpsavaoanam na. • • 
kevalam kar8k~ayah eva avararge pramanam kintu Brahnanac,.ay· 

•• • 
oplti •••••• tatrapyaparitoae .aja.8akas~ gantavy~iti drast-

• •• •• 
ovyam· • 

Idanim yadi ltarsaltactayo traj&iameva gaocneyuh 
•• • 

tada' lea.tham raja parichinattityaha. teti.ya. iti ••••••••••••••• 

bruyaditi vaktavye vyavasthagrahanam rajna paricchlnnaaya. 
• • 

Punarnivoritti rmabhUditi ev~ oaparitoae anyataa Siddhaayai 
• • 

pi puna~ puna~ lta.r~ amast"iti jaapayati. (12) 

"ocord~ng to tM Cambridge History also all 

disputes ware usually disposed of locally "by reference to 

Pancha.yata permanent or constituted ad hoc or by officia.ls 

of different grades and t~f3)aB also provision for appeal 

to too Iring at the last resort. 

of twenty villages and tba latter to t te Head 0 f 100 
Gl.,.~ ~ 1-;. ..~ .. 

villages", ~ Similar oircumstances to too Head of 

1000 villages". This 8eems to be the schema pr'marily j 

for too admini strati on of oriminal justi ce. 

Bri ha.spati offtBers anot har olas 9ifi<';;3.tiol1 of 

courts as pratiathita, Mudrita. and s'aaita or 
•• 

a'istrita. The first of these oourts was fi xed in a 

certain place; the second could sit at any place 

according to the Circumstances. AOCG'rding to the 

Smriticandrik.a the second type of courts enumerated 

a.bove refer a to the courts meant for the Aranyakas, 
• 

sarthlk:as and sainilca8; Mudrita was the court which 

was presided overby a. Judge appointed by the king 
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Tho omritioandrik.a ca.lla certain courts @.upervisor-- .. 

G'!"~.,.c u;' S tresth nir~a.ya8thina and otoora a.s inferior 
•• 

or jaghanyanirr:a.yastb3na. The latter type of courts has 

again been enumerated by Bnri€:p thus: 
• -

in person. 

12. I, P. 485. 

(13). Dr. R.C.Majumdar a.lso quoting from a Buddhist book. 

says that -a criminal was at first sent for trial 

to the officers oalled • Viniohchiya. mahamatta~ If ... 
they found the aooused innocent, tmy acquitted 

him; but _ if he was gull ty in their opinion they 

could not punish him but had to Bend him to the 

next higher tribunal that of tM Voharikaa. They 

too Could a.oqui t t he accused if t hay found him 

innocent, but had to Bend him to the (I ~ next 

hi ghar trl bunal vi z; t tat of t he 81.r~ tad hars. if t M Y 

considered him guilty. There wer9 three other 

tribunals with similar functions vi z; tho sa of 

A tthakulaka , ~napa.t,i and Uparaja eaoh of wtU eh 

could aoqui t tb3 accused if innocent J but bad to 

send him to t m next hi ghar tri bunal vi z; that 0 f 

too Ra.ja. -00 had alone the right to conviet ttB 

acoused and in awarding puni stmmt be was to be 

guided by the Paveni Pueta~a or too Book. of 

preoedents. He could be punisbadonly if Beven 

su009asi va tri bunal s had unanimously found him 

guil ty and be was qui ta safe if but ana of them 

found him inno06nt" _ .. ----"rporate.ii fa in An ciant 

India. PP. 95.96. 
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-rr~yakaatu svakai kuryyuh sarthi:kiasartikai stathi', 
• • - -Sal nakas s8,in i k:a.i re va. grama pyu bhaya baa hi b hi h 

• 
Ubhayanu matamoaiva gri~ate sthBnamipsitam, 

• • 
Ku~assarmuknya;ca puragramanivasinah----,--t 

• 14J 
Grama. pauraganae 'ren"ya' caturvidyaa' ca"\targinah ••••• 

• • 
According to the Smritloandrika. and the VyavahiI'adyota tM 

firat fi va courts are meant for the fi va groups of people 

enumera.ted in too above text of Bhrigu whereas the other 
• 

courts are intended to have general juri adiction. 

'I'r811yik:adinam pancanam tattatk.a.laha. nirnayaat~a.tvam ••••• 
• 

gr8m&dida8'an~tu aakalanimaya vi vida at han at v am- • 
• • 

Brihaapati also refers to the above courts of 

Ar8l1yakas. Sainika.s and traders along with the courts . " 

of Kula., arreni and gana etc, 'rPe68 courts according to 
• l15) 

him could not deal 'lit h .abasa. 

A teJJt whioh is attributed to li'anlthalikhita indic

a.te s tmt tm DUX leaders or t ll9 elders had juri sdiotion 

in gana, samaya. s'reni and. pugs. but that offenoes aga.inst . ~ 

t b3 k.ing (Raja. eiro hal or treason could not De taken 

eogniZatl08 of by them. Nar-ada also refers to too courts 

h.ula, slreal and gana but ~atyayana gi ves a mora exhaus-
• • 

tive enumera.tion of courts inoluding puga. vrata,Nigama 

and other special groups--oomunal or oacupationa.l. 

- . 
14. Dharmako sa I. P .55 • 

• 
15. A. verae quoted in tm Dharmakoaa(II, P .874) J however . , 

indicates that papa.k.armaB_,~or Sinful acta could be 

puni shed by these courts wi th v8:'gdanda.Dhigdanda. and 

pa.rityaga. The word parityiga haa Dean differently 

expla.ined by the different cOlIJOOntatora. Thua 

Apa.rarlca means by paritya.ga 9xcpmrn.lOication or 

aaamvyavanarya.ta; but too Smriticandrika means by 

thi e word ~atlding (ank~ lta.-rana.) or bani sbm3n t 
t 
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.412 .. 
(16) 

Tb3 view of Dr. P.N. Sen that these inferior courts ware 

a. aort of delegated a.uthority within tooir own apMre 

haa bean rightly oriticised. No delegation '18.S to be 

presumed or essential; in a.s much a.s tmsa popular courts 

had been in existence even from before the organisation 

of ttBroya1 courts. 'fhay grew out gradually aocording 

to the needs and circumstances of the different peoples to 

be comprised by them. Hence these institutions are quite 

congenial to \be( ~oil and atmo sphere of the country. 
. 17} 

Dr. Mulcber jee rightly 0 bserve s t hat lit he prinoiple under ... 

lying these lower and loea], oourts is that in oasas of 

dispute the beat manlX of the locality eoncerned can alone 

be the p,oper judges-. 

The teat -Rajna dri stah k.udri ato va naeti taeya 
•• • •• 

punarna '~h' attri buted to iitamaha has been unooretood 

subjeot to two limitations: one of them is implied by a 

text of Narada .hi ch runs twa: 

'Nyayapetam yadanyana rajnajnana.kritam bhavet. 
• • 

Tadapyanyaya. vi hi tam punarnyaye ni vastayet" • 
• 

Tt. otmr lim! tat ion i B suppa sed to have follo'iied from 

ttE fo110wir'l8 text of the Vyavahiramatrik.a: 

IS vayam va asaBtrate nirupitam Nrlpa.tyantarenavi 
• 

jnana krit~ vyavanaram s'astravihitena vartmana 

Punarnirupayet- • 

that is, what the king himself haa done without conforming 

to the provi sion of t~ s'aatraa. or lIhat another different 

kigg bas dona through ieJlorance- suoh ca.se B should be tr~ed 
. (W) 

de III novo in compliance with t b3 rules oft the a r aatras. 

16. Hi ndu ~ri apruden ce t (T agora claw Lecture a) , P .363. 

17. Local Government in Ancient wit India. p. 135. 

18. Vie[varUpa. CoDlOOnting on Iaj~va.l§.ya. ea.ye that every 

1 i ti gan t has t ha ri ght to FP to tooK lng ul ti matel y 

for the adjudication of his cause. 
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.. 413-
(19) 

Mr. Jayaawal sumnariees the constitution and function 

of the different popular courts in ancient India by saying 
. (20) 

that -The Kula-court was presided over by Kulikas or his 

aristocrats. In a mixed constitution of aristocracy and 

democraoy we may find a ~uliK~colirt. Buoh a court, as a 
do 

matter of fact we/find amongst the Vrijis J where there was 

a Board of eight Kulikae to investigate into criminal cases 
-

••••••••• The -kullkaB in the Vrlji conatltution 'Iare sub-

jeot to too auperior juriedlction of the heads of the gana. 
• 

---.... oomander-in.Chief J Vice-~jng and tting •••••••••••••• 

There were industrial organisa.tion in a gana as in a 
. . 

monarchy. Theae guilds(pugaa) had soroo judicial powers. But 

their deoieiona were appellable to ttl:J 1:ula and (lana courts 4 

• 
When too ganaa were conquerred by. and tJeoame SI.l Oject to !111m 

monarchs a.S in the days of too later law boolte(Narada. 

Bri haspati and Katyayana) deci sion of g<}ga was made euojaot 
l21} 

to tkBappellate jurisdiction of too monarch or in the 

ro yal Chief· Ju~ti oa- • 

This is also corrotiorated by Brihaspati as quoted 
• 

in the ViramitrodaysJ p. 41. 

19. Hindu polity. pP. 105-6. 

20.. -Rattapala. after whom a teu i e named in ttl3 Jib.li 
•• 

was a lrula putta and a Bnn of a agga-kulikall
• Bae 

also Vrramitrodays-J P. 11. 

·Kulikassartha mukhyas'ca puragrama niv&sinah 
~ . 

Gramapaurag~aatre~ya8tcaturVidhastoa vargi~a~ 

mtBni kUlik-as'caiva nijuKta. n~ipatifa.tb.8.". 
21. Evan too \Cin~fI taemasl ves were liable to· be :i:lxwItt 

fi ned; and the fines impo Bed on t b3 kings would oe 

much heaVier than those impnSf?,d on too ordinary 

people. 

IIK8.rsapanam bhabeddndya Yatranyah Pra(.litojanal 
•• • • 

tatra raja bhabeddndyah sahasrami tr1 dtW-ana." 
•• • • 

Dhaka University Institutional Repository



"Kulas'renie:a.nadhuaKsah Y:;ro ~ta ,nirnaykatinah , • ~. -~q'.. 1:" ' It". • • 

Yeaamag1a nis'citaeya pratisthattutt~ottara . ' 

VicBi·va. slreni bhi h lear-yam kulairyann8,x vicaritam 
... .. . 

Ganai s' oa 8 r renya.va khyatam ga.oaj;it'anijulttakai h . .' . 
: ,~ ... 

K.uitadi bhyodhikans'abhyaate bhyodhyakaodhikah kri tah 
• • ••• 

Sarves'am !3-dhikoraja dharmam yR.ttena., ni s' citamU 
• . .' 

(22) , I " 

Kane gj:ve s eneyclo pa.edi c 'referarice of too .different worda 

such as a'reni, FUga etc as they have b~'en usea in too 
. . .' , 

~igvedat ,too 'BrahmanB.s t p~ini .Ka.u~ilyaand t~2gffferant 

authors of - th:t Dharmaa'U'traa and the Dharma's' aatras. . 
, ' , 

He also elumerataa differentinacriptiona in 'Which th3 ID 

various kinds of corporationa' ha.ve Oeeh mentioned and 

concludes by saying that "these 9xa.mp136 show that about 

t he fir et oenturies of the chri atian ara. such eaate~ as 

wood-work.ers, oilmen, betel-sellors and weavers that a:ft at 

pres9nt very low in ,tna h6trarchy ofoaetes had very , 

afficienli casta-guilds ao f8ll'lOUB for their organisation, 

integrity and stability that people ClefJoait~d with tnam 

thousands for permanent eervi oe to object s of charity". 

Regarding the FUga, ,s'rer;i and kula, Mr.C04a:orook.e 

rightly sa.ya th:1.~ they are ·di~ferant degrees of Panohayeti 

whioh, as Is apparent, is not in the nature aither of a 

jury of. of a rustic tri bunal but merely a sjratem of 

arb! tration ,au bordi'1ate to regula.rly constituted tri ounal e 

or court s of justi ca" • According to nim these Panchayeti s 

22. History of Dharmaatastra. VOl'. II, PP.67 .. 69. 

23. Aocording to l~atyayanajNaigama is an a.ssociation of 

citiZens of tba same city, vrata i8 a. oompany of 

soldiers carrying various arms,puga is an associa.. 

, tion of traders and the Ii ke ,sanae i 8 a. group of 
• 

Brarmana.s. sangha i 8 a body of Buddhas or Jainaa, and . . 

t'ba banda' of candala,a and atvapakaa are called gulma • 
• 
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came to be very seriously affected after the passing of a 

Regulations in 1781 according to whioh too deci siona of 

these tri bunal B could be Bat aside only when eO ss corrup .. 

tion and partia.lity couldiJa proved a.ga.lnstthasa 

PanChaya(-ara. Tha Re@llation was passed no. doubt with a 

good intention to aarve as oheck.a but tba usua.l .practice 

that was indulged in by ths litigants lIk was to calUI!l1ia.tf.. 

the panohayetdars. This condition was not,howevar, to ba 

found in tll3 original popular courts as t my 'Iare ooncei vad 

by too anoient Hindu Law, Codea-- ..... according to wtlich the 

aggraivad parties could appeal to the Superior courts as a 

matter of right. In any case, the Panchayat system ]latE 

never died out in India.. And with the independence of India 

a new impftus has besn given to it, BO much so t~t a 

provision to this effect was made in the vary con.titution 

of India itself as one of ·the important directives. 

3. TOO FUOgt,iQUi.oi of toe Yi.ll~ fanoooya,i;.a 

durini j;,ba lAu811m I:ul ai 

Having their precursors in the diffsrent popular 

tribuna.ls of the anoient Hindu sooiety,the village 

panohayats played a much mora important role during the 

Muslim rule in India. 1\.a it haa baen s~en above t there wara 

so many different kinds of popular courts in ancient India. 

There can not bea.ny room for doubt that ttay 'Iere not ac

tually funotioning in the ancient SOCiety. The anoi ant legal 

1 it erature of t ta Hindu 8 a.bounds in di Bcri pt i on Band 

illustrations of the different kinds of popular courts 

constitutionally interlinKed with eaoh other in the DIU_X 
~. 

sanse tMt appeals could BQ to the king as the highest 

t ri bun al in t b:l 1 aet re sort. T haae oourt S 9xl stad r. ight 

up to the end of the Hindu rule.But with the consolh:fation 

24. Dr. Al takar sugge at 8 di fferant reason s; Vi 11 age 

boammi ties in i~e8tern India, PP. 52-53. 
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of too Muslim rule in India, tta character of thesa 

oourt 8 underwent a very fundamental change. Their 1 ink 

wi th the ldng at the last resort was not to be found in the 

Muslim rule. Hence they beoame only popular Panohayats 

unconnacted wit h the Muslim royal Courts. But in a. atlcx 

senae eo far as the nindus and their personal la1ls were 

concerned the ybeC8lll9 more important and t bey Oegan to 

serve the legal purposes of tb3 Hindus almost exclusively 

SO far as the oivil side atleast was concerned. Too Hindus 

would fight shy to approach the Muslim rularaor th3 royal 

courts presided over and assisted by Muslim officers; the 

conditions for the re@.llar administration .of justice also 

Ware not perfeotly favourable and above all the rulers 

themeel Ves also ware very muoh relieved whan they sa .. 

that the administration of civil justice was oeing oarried 

by the popular oourts of the Hindus themeel ves. Thus the 

exclusi va juri adi etion of the! Panohayats 0 Ver t he Hindus 

became DIloh more prominent and waS serving a. DIlch more 

useful purpose. The Panohayats ttrua played a vary 

conspicuous part in too Muslim rule. AS it has already been 

aee. the Panobayats became more and mora oathoLio in 

oharaoter and wider in jurisdiction so that they lost their 

original Hindu colourin g and became mora or Ie ss terri tori aJ. 

in funotion and constitution. 

There ware many factors that contri-OUted to tb3 

eurvi val and even strengthening of the Panchayat system 

d.uring the Muslim rule. T he royal oourts and too k.ings 

Could be harldly acoe8siba by the ordinary litigants; tb3 

oourts* officers and employees were in the habit of harass ... 

ing those that would go to them for justice; there was 

also corruption rampant everywhere. T base draw backs were 

no doubt remedied to a great extent by the Mughal emperors 

beginning with AKbar; but on the •• u whole tbe village 

Panchayats provec1 morf'leae satisfactory and the least 

e~penai va. Moreover thera were not 80 many regular courts 

which could be within the easy reaoh of tha people. To go to 
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the kin68 and emperors at the Capital was again not 

always vary easy and con van i en t. Hen De Si r J adu Nat h 

Sartar was quite justified in observing that -tbe Indian 

villagers in the MUghal empire ••••••• had to settle their 

differenoes looally by appea.l to tba ca.ste oourts or the 

Panchayats or too arbitration of an impartial umpire(salie' 

The deoisions of the Pancbayats during the Muslim rule were 

genera.ll y speaking more depanG8,ble andbas9d on greater 

regularity than the arbitrary judgments of tb3 rulers them-. 

sal Vas. The Panchayets ware more or leas bound by prece

dents and traditions but there wa.s no such restriction for 

the rulare themsal va8. 

The south generally was not vary deeply influenced 

by the MUslim inatitutioDs---admdnistrative or judicial-. 

like the Northern India. There the Hindu conceptions of 

village courts and sabba were lesa interfered with by the 
(25) 

Jru.elim rule. Thus aocording to the Uttiramerur inecriptionl 

it i 8 foun d that the entire admini stration of t he village 

wa.s entrusted with a Ma.ha aabha whioh oonai sted of several 

smaller councils or committees for the purpose of 

a.clmini strati V8 and judicial wor~8. T ~ people were in 

charge of the entire admini stration au bject onl y to the 

control of too Di vi sional liovernment and the &0 vernmentu 

a.t too Head quarter. T here was very 1 i ttl a interference 

by the kings though from the village courts appeals could 

ul timately 1 ie befora the king. Thus subject to rights of 

a.ppeal am by the aggrieved parties. the village courts 

could try both oi vII and criminal case8. A.coording to 

25. Thesa inscription') gi va too picture of th.a society 

as it existed. in too tenth or the 11th. centuries. 

SB9 also Dr. KAiyangarts Hindu ~dministrati'Wlt--

~n Bti tutions in South India; T be Chelas and the 

Studie s in Chola Hi story by Mr. N .Saatriar. 

-
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Dr. MeenaKsi there were two kinds of courts in South India. 
• 

Dharmasana. and Adhiltarana resembling the Dharmasthiya a.nd 
• 

the Kantaka S t oel han a 0 f Kauti 1 ya. Mr. Sastr i ax think 8 that • • 

the village assembly of later times was "the product of the 

intera.ction of th3. Southern and Northam or Tamil and 

Sanskrit influenoes. The primitive indigenenoua looal 

organisations of the Tamil country ware represented by 

·Ur". Tm existence of the ·Ur" beside the sabha. indicates 

that thera W8.S'-8, sort of compromise between the original 

Tamil elements with ttl;;! superimposed Brahminio elements. 
{261 

During the oools. regime also villages were regarded as too 

admini stratiwA- uni ts. The loca.l corporations or assembl ie8 

Were empowered to deoide local cliaputea. Acoording to the 

insoriptions the village assemblies acted not only as courts 

for admini stration of justice both oi viI and oriminal but 

they were also entrusted with the maintenance of general 

law ane:! order and the Rk)ral standard of the people. Though 

:bill these bodies were under the supervi 8ion and control by 

the king, still there was usually the lea.st interferenoe. 

Again from an imaginary trial rti: descri bed in a Tamil 

book, Mr. Sastriar saya that evan in the 12th century A.D. 

toore was a. well defined procaclure that was: followed in 

trials and also that village courts used to administer 

criminal justi os having t he~r deci aion a subjeot to th3 

revi sion by the royal court B or offi cers. T here was hardly 

M appeal that would go up to the ~in 3, though t heorati oal1y 

there was provision for it. The people "oulCl be 0l~~)arilY 

satisfied by the decisions of the village courts • 

.... 
26. 

27. 

-
Nadu, Kottam or Kurram were consti tuted 'by villages. 

A. large siZed village 'las known as Thaniyar. 

These village oourts owed their existenoe ultimate'a. 

to the moral support of th9 public approval. The public 

'Iere con vinced 0 f their effi oacy and caul c1 • Bee that 

the things coul (J be managed.!: very effi cientl y and 

impartially by the leaders 8llkmg the villa.gara who Be 
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According to Mr. Ma.ha.lin~ under the Vij~y nagar kings, 

there wa.s no regular ~-arohy of ~ingr 8 oaurts. But 

oivil and criminal disputes ware decided oJ oaatemen or , ' 

village elders and popular courts in the form of caste 

courts, guilcls or re~)igious ,beads. 

-- J ~ I 

Tbfough Mabaraatra' 'las conquerrad by too lfualime 
,I 

from the Yadava kings 'cf I'ava@ri. 8"~111 theBe was very 

11 ttla 1fu.slim interference-~ in the judioial a.c1miniatration 

of the country which was primarily carried on by too 

village panchayate. There was hardly 811y rebular court 

whioh might be regarded as the royal courts. Tha proceClura 

was quite Simple anll prim! ti va. During 8hi vajt t EJ rule J 

justioe was mostly entrusted to the villagaIPan-ohayate-... 
" ,. 

~hich ralievell the Government to a very great extent of 

~ its police Me! judicial function. Though there is soma 

amoun~t of exaggeration in t~ 0 baervation of El'phin ... stone 

regarding too judicial a.dministration"of the Marha.tta. 

rule, still they were essentia.lly correct: -There was no 

regular ~ini strationd of justi Cs I no certain means of 

filing a suit and no fixed'rule of proce~dingafter it had 

been fila~. It rested with the officer of Government &F~EK 

applied to' XBI receive xs. aioamplaint or to -negleot it 

a.1 togeth.er. T he at her occupations I of the ae offlcers 

rendera('l'it <1iffioul t fbr them to attelll:k to judicial 

affai re. T he ~eshwa must have been _ mana.y inacceesi ble 

to't'all men and entirely 80 to the, 'poor-. The Patele, the 

Manllatdars anel the Kamaviadara had comprehensive duties 
~r I I 

to perform. Regarding the ju(Uci 801 work, t heir duty was 

mai~lY to see oases compromi Bed' 'either by the pa.rties 

themaet~f ort'deoided. by the' -Panchayate. '-The Village 

eldera met in thai office of thePatel or in front of tts 
I , .. 

I I 'I 11 

honesty and integrity could not be ever subjeot to 

, , 

sUspicion or betrayal. . 
"~~J~ 

28. TtB Hindu Judioial Byet9m---... S.Vara.daCha.riar~r~ ... " 

P. 251, 254. 
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village temple or under the shade of a sacred tree to 

hear eli sputea and admini ster oOrIlOOn senaa justi oe. Even 

artizans VIera frequently summoned bafore the Panchayat 

to aid the judges 1iith their knowledge of village history 

or tr~ition. When no evidence was available, divine aid 

was freely invoked. Criminal cases were heard in the first 

instance by tb3 Patel ••••••••• The jUd€JIlent of the 

Panchayat had to be oonfirmed by the Mamlatdar. If it. was 
• found to be ~sed or oorrupt the case would be sent to 

the Sirker. Where the Patel refueed to appoint a Panchaya.t 

or the parties could not have a Panchayat of their own 

village, the case would be referred to the Mamlatdar to 

a.ssemble a Pancbayat. In important cases. tm Pancha.yat 

will be directly appointed by the Mamlatdar. The order of 

the Panohayat unless vetoed by the Government was Em' 
enforced by the Mamlatdar who also placed at their diapoeal 

a peon for summoning the defendants and witnesses to their 

presence. A. deoision arri vect at in the absence of either 

of tte parties was not deemed valid and the absent party 

could appeal against it and have it quashed. Severe 

~ .. pressure was sometimes put upon the rela.ti ves of 

absentee to make him appear in court. A.n appeal against the 

decision of a Panchayat could be made only on tbe- plea of 

corruption. If the appellant failed, he had to pay a fine. 

Both in appeal and original suite parti Ba had to gi ve 

securities for abiding by the decision of the oourt. For 

having appeals, a. fresh Panchayat Could be appointec1 or the 

Pe ahwa IBM in i ster 0 r Yaml atdar mi ght decl de a case wi t bout 

a Panchayat. A. Panchayat could not legally proceed to 

perform judicial proceedings unless authorised by the 

Government, though any irregularity in this respect was 

was sometimes wai vad by t~ authorities ••••••• In the 

administration of criminal law also. the authorities V8ere 

the same as in civil cases; but it does not appear that 

in oriminal cases a Panohayat was as frequently resorted to 

as in oi viI cases-. 
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From the account gi ven regarding the admini stration 
(29) 

of jU2tiC9 in Myaore just before it came under the British 

control t it a.ppea.rs that there wa.s no _ separate depart

ment for administering justice except the Qazia woo were 

conoerned IOOre wi th the eccb'siastical matters among the 

Muslims. The Hindus were generally governed by their 

customs and the pro vi sien s of the ~ 'astras. 'hen any 

aocused person was apprehended and when a. public trial 

of t tat accused person 8 was cleemed necessary t the Subadar 

or tb:! Amil ~uld order a Panchayat to ba a.ssembled .. fnis 

Pancba.yat Would eon ai at of all the reapectabl a in habi tan ts 

who .ere not in any way oonnected with t he parties; these 

inhabitants would sit as assessors. Similarly in ci viI 

oaseS also when the di aputee Weul d in vol va amounts greater 

than f1 ve pagodas, they would be determined u and decided 

by a Panchayat~ According to a Report referred to by Rice k 

there was one very sigpificant rule of evidence; In Mysore 

it was a rule to view with mE, suspioion the tBstim:my of 

all witnesses unless it was otherwise corroborated. This 

undoubtedlY made the task. of the Panohayate much more 

onerous as th3y had necessarily to take many factors into 

conSideration for arriving at the truth after setting 

every item of eVidence adduced; -It is a fixed rule of 

evidenoe in Myeore to suspect as falae the testimony of 

every witness until its truth is otherwiaa supported. It 

folIo ws that the Panchayats are anxious for the examination 

of Collateral facts, of matters of general notoreity and cf 

all that enters into ciroumstancial evidence-. 

29. The administratifl9 machinery was mainly based upon 

the Muslim System. The Hindus would hardly go before 

the Qazie for getting their cases adjudged by them. 

This was in c1 viI oases. Buti: in criminal. casas t 

there was no strict di atinction between the Hindus 

and Musl Ime. T he same Musllm criminal law would go verr 

them all. Thi a was in fact the general feature of tis 

entire judicial administration of the Muslim rulers. 
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4. Courts of minor jurisdiotion in India. after 

t he advent of "'the ~aat India Company: 

The East India Company also found some loCaJ.1l oourts 

already functioning almost on the line of villa.ge PanCha1ta. 

These court 8 were rSDXldell ad from time to tim« by the 

Company whioh also sometimes satabli ahed 801 together new 

courts of minor juri ediction on the roodsl of village 

tri bunals or Pancna.yatia. These courts were necessarily of 

minor juri~diction following very simple and .,.. speedy 

procedure unattended by any I.ai gid formality 0 r tecmicality. 

Referenoe may be made i~3~fie connection to the amIB«lt~, 

ohoultry court a.t Madras. the court of conscience in 

Bombay and tbe courts ofrequeats at each of the presidency 

towos of Ca.lcutta., Madras and Bombay. In the village of 

Madras Patnam, there functioned from a very early time a 

oboultry court whicn was based on the usual pattern of 

village a.dminietrati~9 unit aleo entrusted with judicial 

functions. The village Headman ~no\'l1 8,S Adigar was to sit 

in the Choul try court and decide small ci viI and criminal 

disputes and minor breaches of the peace. True WB.S the only 

oourt for the Black Town. For Berious offences reference b.a.a 

to -09 rm.da to the N ati ve Raja. The Choul try court was 

ra-organiaec1 by StraytlahamMaater who -became the Ci-overnor i 

of Madras in 1678. Formerly an India.n officer was to preside 

over thi s court but dk after the reorgani sation it came to 

be presided oVer by the English Servants of the Company .. This 

court could decide 01 viI cases upLo the value of 00 pagodas 

8lld it could try criminal offences of minor nature. After iR 

The Hindu law was mainly administered by their own 

casta oourt s and guilds. 

30. At its origin Madras was divided into the White Town 

and the Black. Town. TtB former town conai sted of the 

factory of the Company along Yfiu t tB European residen ts 

inoluding tm servants of the Company. The latter tom 

grew out of a village Madras patnam. One Fs.a.nci s Day 
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the creation of the Mayorts court at Madrai! the juriscUction 

of too Choultry court was much diminished. Ita civil 

juri ediction was 1 imitad to only tYlO pagodas ,appeals from 

the Cll:>ultry court would lie to the court of Governor and 

Council which came to be lmoM as the High Court. This High 

Court could not try caBeB originally wtruh ware cogniza.ble 

by t ts ChelLl try court; it had only the ri ght to hear appeals 

from the Cnotutry court. According to too Bcheme of 1672, a 

central court coneisting e.f one judge was eBtab1i smd at 

Bombay. Balo" thlis court was created 9llot her court of petty 

oi viI jurisdiction under the name r:f ·Court of Conscience-. 

This court was mainly intended for administering justice to 

the poor free of coat. No court fae was charged in cases to 

be deciaed by thi a court 1Ihi ch Would sit only onoe a wee\{n 

and .hi oh was empo wered to try case B below twenty l-eraphin •• 

The procedure followed was suDI!Jary 'and no use was made of the 

jury. George ~11cox who lias the judge of the main court was 

a180 to preside 0 ver this court of con science. 

The charter of 1753 not only modified too jurisdiction 

of t he Mayor t 8 court, tmt al so Created a court 0 f Request e· 

at each of tm Presidency towns of Calcutta, Bombay anel 

Madras. T he Be Court e were in ten dad to di spo ae of ~X~I 

petty cases speedily and cheaply, The juri sdlotion of thel')L--

courts was fixad at only fi Va Pagodas, Tt:e coami epioners 

were to sit as members of these courte--..... only three at a 

tin19 by rotation---only onoe a wee le. The member of 

obtained. a plot of land from the local Raja. and 

founded a Fort t here under t he name of Fort et .George 

in 1639. This came to be known as toowhits t01ll1 on 

aooount of the settlement of t h9 white people therein. 

T M Company 801 so was empowered to mint money and 

govern too village Ma.drtpatnam which was a very obscure 

one adjacent to the Company's Fort. In Couree of tillB 

tm villa~'e Madra.s patnam grew considera.bly and 

attracted a large number of people on account of tm 

expansion of trade and commerce thera. 'rh.ia town CarE 

I 

Dhaka University Institutional Repository



·424-

COlIlIiissionere was to be between eight and twenty four. 

The firet commissioners were appointed by the Governor and 

Counoil. The Aot of 1,97 made 80nE important modifications 

in the jurisdiotion of the courts of requests. Their 

juri edictinn was extended from fi V9 pagodas to eighty rupee a t 

because these courts were found to be very uBeful and 

con v~mient • 

. The creation and the functions of tb.a above courts 

of petty juri edi etien a liara directly or indirectly influenced 

by the conceptions of the papular courts or the Pandhayata. 

During too rule of Ma~a Ran ji t t>ingh 801 BO the 

Pancbayat system iias widely prevalent. rrOOre wera 

Panoh8.yate in villages and BIIall towns as well. They used to . 

administer both oivil and criminal 180\\. As it is gathered 

from the light thrown upon the administration of Maharaja 

by the ~uropean~ scholars. the Panchayats conai ated of two 

. very ooneat J upright and experienced men of high character 

and inteeri ty • Only such highly compt,ent person B could be 

appointed as the members of the Panohayata. Lik.e too Indian <

Penal Code or the criminal prooedure Code of the present 

time there was no law book binding on the Panchayats 

regarding au betanti ve or adjacti Va la.w. Case B ari sing out 

of debte. marriages, theft, forgery and disputes relating 

to peoperty Wers sett,leO acoorOing to too customs of ttB 

country. But the lawe of inheritanoe and partition were 

based on prececenta and old decisionS' as indicated by the 

recorlis to be ava.ilable from the f.,azi i .. hana or th9 law office 

of the Haharaja. The witn9a~ea used to tak.a oath by too Holy 

granth or the OO1y watera of the Gang9s. Thi a procedure was 

more or lese followed in the British Indian Courtaalao. 

Spies were engaged f,or tra,coing theft.. and stolen a.rtioles. 

Anc1 if the foot prints of a thief were traceable in a 

I. -
a:BmXD.i 
came to -Ue \mom as the Black 'fown. 
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particulAr villa.ge. "t~ inha:oi:~8Ilt,71 t[lPj'Aof ~oul.j be 

responai ble for tracing the :ko thief and getting him 

arrested. through the Panchaya.ts. Ordinary dis1lUt8B like 

affrays eta. were heard and d~cid9dby the "head of tOO: area 

.azuaDrl concerned known as tM Taulak>.dar who could inflict" 

fines and cor?oral punishment. Thefts and daooitis weB9 

very rara. Di aputaa generally aro sa out of lands; but the 

Government never used fJ to pa.y much head to such c?-ses. Th3 

villa.ge peoplaussd to eettle 8J'l't)ng thamsgl vas after fight ... 

ing. Thera are soma reoords to indioa.te that tba Ma.hara.ja. 

a.l eo used to try Boma cases himself. But effort B wera a1 ways 

made to effect amicable ssttlamant whereever possible. 

Ordinarily each case "as decided by the Panch and the other 
" l31) "" " 

members of the Pal}o~yat. "Evan in the 20th century" , 
l32) " 

rightly 0 basrvee Kane, .. in the Bombay presidency under tta 

Village Polica Act (Bombay A.ct VIII of 1867) the village 

headrna.n(ca,11ed police patiI) has the authority to try and 

on conViction to "punioh \liith oonfinement for a period not 

'exoeeding twenty four hours any person ('ha.r~6d with the 

commission of petty aS8wlt or a.buse within tm limite of a 

village and the person con victed has no right of appeal to 

31. 

.. 
It appears from the Saitchi Stone Inscription of 

Chandra Gupta II that the Panchayats wera called 

Panca rnand~ (Vide Gupta. Inscriptions PP. 29, 31. 
" 

i 
~i 

Again the Mamodarpur plates(Epi graphia Indiaa., 

"15, P. 130) there occurs the nama of one Dhritimitra. 

.ho i a de Beri oed as ItPr"athamakulik.a". T he word Panca 

kula meant some high official in Gujarat and 

Kathiawad(Vide Indian Antiquary Vol. II I P. 220,>. 

A.ccording to Ka.U'tilya ' e Arthaa'astra (111,10) . -

t he gr8mi~a. or t h3 gramakuta exerci sed soma summary 

judioial powers. 

32. Hiatory of Db.a.rmaslistra, Vol. III I P. 282. 
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any court or Magi str~te agai n at such 000 vi ction and only t ha 

High or)urt has the power to entertain a. petition for ravia-. 

ion (which it hardly aver doee)". 

(33) 
Jieai de s tba Panchayati courts and at her Courts 

referred to above certain etat9s have Borne other courts of 

minor juriBdicti~m such as too courts of the Honorary Munai

ffs in Uttarpradesh, courts of Mamlatdare, village Munaiffa . 

in· Bomba.y, and the villa.ge courts in Madras. Thes8 courts 

are oonetitutad and function under the respective sta.te 

ena.ctment s.-

The constitution of India. has rightly provided for 

a Direoti.e prinoiple of state policy by ~rtiale 40 whioh 

lays down: -The s~ate ahall take steps to organi S9 village 

Panchayats and endow them with euch powers and authority as 

may be neoessary to 9nable them to function asuni ts of 

eelf-govern-ment". As a matter of fact the entire constit\l'" 

tion of India was to oe baSe?3~) tha village republica as 

the units Dr. Rajandra Prasad himself 8xpraas8dx hi B opinion 

33. According to the Tagpra Law Pr!')feB8or of tba Calcutta 

Uni fer ai ty, 1953 t J.D .M.Derratt a1 so "a wide 

«1i aoration was gi van to the caste tri bunal and in 

pra..JJriti ah timea t i ~e juri adi ctian lias as Wide 

as important and as effective as that of a civil or 

criminal court. Vij~ealvara (Mitaksara on Yanj, 
• 

III t 300) tak.es pains to illustrate the~ powers and 

duties as well as the constitution of casta-triounalsi 

One illu8trati~n may be giv~n of an injunction 

unquestionably binding in conscience which might have 

bean enforced in certain localiti9s~at certain periodJ 

but whi ch was certainl y not uni var saIl y enDorcad •••• -

A..I.R. 1953(Journal seotion) P.59. 

34. He happened to express hiB opi~ion on the 10th May, 

1948. But that time tm constitution maKing had 

already made aufficient progrl36a. Hence ;;)ir 13.N.Hau 

dealing wi th tbi a aspect of the question pointed 
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in favour of having village republics as the baisie of the 

Indian oonstitution. The cliecuesion that too~ place in the 

Constituent A.ssembly in this oonnection VIae I~ irmJ9nsely 

illuminating.Sm-i T .Praitaaam. ~nderlinad the village Panchayat: 
(35) " 

system in the following words ... ~ ODof the distin@liahed 

friends of this House was remarking the other day to me. 

why are you thinking of these village repuOlica anel all 

these things? The bulloo~-oart days have gone; they will 

never oome bac\t-. Tm 8 was hi 8 0 beervation. I may point '" 

out to that friend that the village republioa which is 

pro posed to be establi shed in the country and iorK8d is not 

a bulloOK: cart village repuolic. The republio that would 

be establi shed. ~ under this resolution under the orders 

of tte Government as it were would be a village or republic 

which would use the Bullock. carts not for simply tai\.ing the 

fire-Wood that is cut in the jungles to the tOWilnS and cities 

and getting some lOOney for hire; thess village republica 

would convert the work of the bullOCK oarts to the work of 

carrying paddy and other procuce which they produce in ttB 

village for their O'ln benefit and for the benefit of the 

puQlic. These village republics will alao be serviaabla to 

those man of ours who are now fighting in Kastrnare. I was 

~....l--
out though he had_ great appreciation for this idea. 

still ~n:mu~ it hac1 already bscofD3 too lata 

to make any attempt to ohange the Oa.si 8 of the 

constitution. Hance it was rightly observed by 

ShrI T.Pralraaarn "it must be ac!inowl~dg9d on all banda 

that is a oon sttuot i on whi oh i a be @.In at t he to p and 

which is going dofC! to th9 bottom. What ia suggested 

in thi sdireotion by Dr. Rajendra Prasad himself was 

that the .x.ntuUu struoture must begin from tb3 

foundations and it must gp up. That is the constitut. 

ion whioh the depa.rted Mahatma. Gandhi indioated and 

triec:l to work. up for~ly thlrty years •••• ••••••••• 

This £1 vas opportuni ty to the people of every pro-
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there the other day, I saw the way in which thoae friends 

in the battle field have been carrying on their work. o.)ome 

of them said to us; -well air, when you go ba.c~ to tha 

oountry you please sea that the : prices of food Btruffs are 

reduced and'that our people •• a when they apply for emaIl 

ai te 8 for hab! t a.t i on they are se cured- .Xi1- For all the 8e 

things too village republios will tie of service to too 

mil itary people in the best po 881 bia manner. 

This i 8 not too thing which should be lOOK-sd upon 

with oontempt having forgotten our history and the history 

of too world. This is not the first time that this is 

introduced in our country. This is not a fa.vour that we 

bastow upon our people by revi ving these republics. Tlihan 

we fill the whole country with these organisation, I may 

tell you, ttwre will be no food famines; there will be no 

cloth famine and we would not be 8pendin g 110 crores of 

rupees a.s we are doing to-day for the imports of food; irtH 

this amount could be saved. for the oountry. 'i\w'e have gone 

far awa.y from the rea.lity. These village republics will put 

a. sto p to bl ack. marketing ina mo st \'Ion,derful man ner. T he Be 

village republiCS if properly worked and organised on the 

basis of aelf sufficienoy to which some may ta\t.a exception, 

if village is made a salf g>verning unit it would put stop 

to inflation also whioh the Government has not bean a.bla 

even to checkmate to any appreciable extant. Thi B village 

organi sation will establish peace in our country. To-da.y 

whatever too Government might be doing from the top hera 

by way of getting food from other oountries and distributing 

-
vince and the Whole 0 f India to go on thi a ba.ai 8 and 

work up the whole :thing VlittkJut interrupting the 

progress of the const! tution at thi s stage-. 

35. Constituent Assembly Debate. Vol. VII. No. 10, 

P. 522. 
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it, the food would not be di strl Outed amonga(at too masse 8 

ordinarily through the zpxm agenci98 which we have g,t 

either in the oontre or In the flrovinces. All that II 

trouble would be sol ved immadiately so far as too s OUsinasB 

i 8 00 ncernad. Lat me tf.ll you abo va all that OOD'lllUO i &m---
the manace M tm country is fa.cing---- 119 are saaing wbat 

i a going or in China, we sa .. what was done in (m:!liliXilX 

CZ9oho 80 va.lda and 119 know what the po si tien i 8 in Burma, 

119 know what twposition is even in our own country with 

regard to oomrruni sm. Coumimiem can be checked ilDD)3diatsly 

if tm villages are organi sed in thi 8 manner and if too y are 

made to function properly. There would be no temptation 

for our own people to become communi ate and to f!p about 

killing our Olin people as they ha.!e been doing. For a.ll 

t base reasons, I would support t hi 8 and I am vary anxious 

that thi 8 must be oarried out in all too Provincss as 

quioltly as possible, BOon after the constitution is passed 

and I am seeing to-day the light and prosperity before t~ 

country when t l'B con ati tution i e pa.ssed and when this vi1~)ga 

organisation comes into exiBteoce·. The \'il1age Pancllayats 

aa contemplated in k"xara1xlXu the constitution of India. are 

intende<3 to be self-lIlfficient units of self Government. The 

Panoha.yat. system when fully organ i Bed and gi ven full affect 

to wIll undoubtedly playa very oonsiderable K~X~ role in 

the whole programma« of village uplift. The village Pancbayat 

was already exi stant in India from vary anoi ant time; but 

they becama very insiglificant during the British rule in 

Ind.ia. with the result that the villages were totally 

-
36. Sri S.M.Ghosh stressed too necessity of villa.ge 

Panohayata by saying that ain IIY opinion the meaning 

of the constitution would have been nothing 80 far 

as too crorea and croraa of Indian people are concerned 

unless there was some provision li~a tnia in our constitut

ion. There is another point also viz; for thousands 

and t~usanda of years too meaning of our lifa In 

India as it has baen expresasd in var" 
IOUS activiti~e 
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neglected and the artifioial city life was made to flourish. 

The soul of India was to be found in the villages and not 

in the towns. It ia for this reaBon that Mabatma., too 
father of ttB Nation, said pointing to Delhi while speaking 

a.t the A.sian Rela.tion 8 Conference, ·T hi 8 is not India, you 

people are seeing Delhi this is not Ineli"; Go to villages; 

that is India, therein lives the BOul of India". He further 

ela.boratecl his idaa of a village Panchaya.t or villa.ge 

republic or village swaraj thus, "My idea of village ewaraj 

is that it is a complete republic indapendant:of its 

neighbours for its vital wants and yet interdependent for 

many others in whioh dependanoe is~a0gesity. Thus x every 

Village's· first conoern will be to grow its own food crops 

and ootton for its cloth. It should have a resarve for its 

oa.ttle. recreation and playgrounds for adul ta and children. 

T hen if there i a Jlk)r9 land x availa.ble, it will grow useful 

money crops thus exoludir.e:;Ganja, tobaccoo. Opium an<1 too 

lilte. The village will mair..tain a village theatre. school 

an<1 public hall. It will have its OM water Wor~a ensuring 

clean supply. This can be done through controlled wells and 

tan~s. Educa.tion will be compulsory upto the final basie 

course. As far as possible every activity will be conducted 

on the co-operative basis. There will be no oastes such as 

a.ctivitiae was this that oomplete freedom for every 

individual was granted. It was acoepted that avery 

individual had sot full and unfettered freedom •••••• 

Inc1iviclua.la had. freedom only to work for unity. Tna 

same prinCipIa was accepted in our Indian ConatitUM 

tion from time i~rial every village like the 

organio .~. selle of our Dody was given full freedom 

to eXpreE!B i teelf but at t h3 aa.metiID9 with t tat 

freedom they were to -worK only to maintain and 

preserve the unity of India •••••• Our people are so 

rruch familiar with this system that if today there 

is in our constitution no provision liKe this they 

Dhaka University Institutional Repository



we have today with their graded untouchability. Non

"tolence with its tecmique of eatyagraha and non cooperation 

will be the eanotion of the village community •••••••••••••• 

There will be a compulsory service of village guard who will 

be selected by rotatt%~) from the regi ster maintained by t m 

villa.ge. The Government of the villa.ge will be conducted 

ukx by the Panchayat of fi va persona annually elected by 

the adult villagers male and female passeasing miniDllm 

prescribed qualifications!. Though from the above discussion 

.. .. 
would not have considered thi B as their own 

con ati tution or something k.noYITI to t ham, as something 

which they could call their own oountry' e constitut

ion- • 

Constituent Assembly Debates, Vol. VII, No. 10, P. 

523. 

37. Speaking of ttB Pro vince of Madhya Pradesh, aet 

Govinda Das claimed~tbat perhaps the greatest progr--

€I 88 has been made t hare in re ape ct to t hi e matter. 

Our village Panchayats J our judi cia1 Panchayats and 

our lalls for janapadas are the talk of the whole of 

India today. T here was a time when our pro vince .as 

regarded as a very baokward pro vinca. But today the 

whole country will have to admit that our Provinoe 

though small in ai ze haa gl ven a lead in many matters 

to too other Provinces of tm country. So far as tD3 

Bcheme of' village repulllics is concerned, it ia an 

undisputed fact that our Provinces has proe~asaed mxx 

mora than any other province towards ita fulfilment 

••••••••• ours is an ancient, a very ancient country 

and the village bas had always an important pOSition 

here. T hi 8 has not bean so with every ancient country. 

In Greece, for instance, towns had greater importance 

than villages. The Republica of Athens and Sparta 

occupy a very important place in the world history 

to-day. But no importance was attacbad by them to the 

villages. But in our oountry the village occupied 
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if clearly follows that the villag3 Panchayate have gpt 

a comprehensive list of multifarious duties, still it is 

undeniably true that the moat important functions that 

have been a.scri bable to them are the admini atrations of 

justice in oases both oi vII and oriminal. These functions 

are suppo sea to be by far the !DO at important particularly 

in view of the fact that litigation has been largely 

reepon8i ble for the ruination of the village eoonomy. The 

complicated legal maohinery of the country specially 

during the British administration entailing too heavy 

expenditure and involving too great delay was causing great 

harassment to the village people ana was one of the greatest 

empidemente in the programma of villa.ge uplift. A. lees 

costly judioial system capable of speedy Oiapoaa1s of oases 

-
8.loh an important position that .i: even in too legende 

contained in moat ancient bOOK.s ....... the Upanasa.das ... -

if there are desoriptions of the forest retreats, of 

the eages. there are also descriptions of villages. 

avenin Kautilya f 
8 Artha.s'iatra. there are to be 

found references to our ancient villages. Modern 

HistorianS also have admitted this fact. Wa find 

the desori ption of our ancient viII age organ 1 sat ion 

in -Anoient Law- by Sir Henry Maina. -Indian 'I111ag9 

oormunitY' by Baden Powell and in -Fundamental Unity 

of India.- by Shri E.C.Pal •••• They will come to know 

from these booKS the great importance the villages 

have had in India since the remotest times. Even 

during the Muslim rule villages were considered of 

primary importance. It wa.s during the Britieh ragirm 

tha.t the villages fill into negleot and lost their 

Importanoe. There was a reason for thi 8. The Brl tisn 

Raj in India was baeeCl on too support of a. handful cf 

people. During the British regime Provinces. Districts 

Tahaila and such other units ware formed and 80 ware 

formed too Talu~dari 8. zemindari a and Male,tzari 8. 

Dhaka University Institutional Repository



W8.8 what was wanted for the ameliaration of the economic 

condition of the people. Hence as a matter of fact every 

state bas stpted villa.ge Pancbayats essentially with the 

same purpose of ensuring the roost efficient admini stration 

of the villa.ges differing more or leas only in details. 

Reference may be made in this oonnection to the Punjab 

tam Pancha.yat Act (Act IV) of 1953. T he vary Preamble of 

this Act showa that it was passed for "better administrat

ion In t be rural areas of Pan jab by Pan o hay at sit. Pro vi sion s 

have been made for the administration of juBtice----oivil, 

criminal and revenue by chapters IV and V. The extra 

judicial powers and funotions have been defined and 

enumerated in Chapter III. Some of ttl3 provisions of this 

Act may deserve special notioe. Thus for epeetly and affeet

i ve dl spe 88.1 it haa been pro vided by section 66(1) 

-The provisions of the coda of criminal prooedure. 

1898. the coda of civil Procedure, 1908 and of the Indian 

Evidenoe Act, 1872 shall not apply to prooeedings before . 
Panohayats. save to the extent mentioned in thi a Act , but 

the Panoha.yat may asoerta.in the faota of any criminal caE 

or oivil or revenue suit by a.ll legitimate means in its 

poser and thereafter pass suoh order. sentenoe or d.ecree 

as may be in acoordanoe with justioe, equity and good 

con 80ienoe- •. 

Again section 47(1) Pro vides inter alia.: 

-T he Panoba.yat shall, if po ssi ble try a criminal case and 

pass ordere on the day on which the accused a.ppears and if 

that i e not posHi ble, may if he is not already on ba.il, 

require him to execute a. bond ~ith or without _ sureties 

for a sum not exceeding fi va ~hundred rupees to appear 

before the Panchayat on any IilUbeequent day or days to whioh 

T be Bri ti an rule lasted hare for 80 many years only 

on aocount of the support of these few people-.----

Constituent Assembly Debates Vol. VIr. No. 10; pP. 

523.24. 
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the trial may be adjourned.. 

The most important provision hae been made by,section 

1o which runs as followa:-

(1) A. 'lOman or any other person specially permitted 

by a Pan o hay at bei n g a part y to an y judi cial pro ceedin 88 

before it may appear through an agent authorised in this 

behalf. 

(2) For the purposes of this section Magent" ahall 

not include any legal Practitioner or any person employed 

a8 a clerk. tOil any legal practitioner or any petition 

writer or a tout declared. asauch under section 36 of the 

Legal Practitioners Act, 1679. The reasons for the 

excluf~) of legal practitioners, oler~8, deed writers and 

touts are obvioue. The trials and proceeclings before the 

Panchayate are desired to be aosolutely bonafide, non

teomical and simple. Though the adminie.tration of justice 

-
38. For tot4te Bee section 36 of the Legal Praotitioners 

Aot "hioh runs as followa: 

(1) Every Hi gh Court, Dl stri ct judge. Sa 8aion a Judge, 

Dietrict Magistrate and Presidency Magistrate, 

every revenue officer J not be ing belo w the II: ran k of 

a collecttor of a Dletrict and the Chief Judge of 

avery PreSidency Small cause oourt, as regards their 

or hi s own court, (and the courts, if any. subordi

nate thereto) may frame and publish lists of persona 

proved to their or hie satisfaction, or to the 

satisfaction of any subordinate oourts as provided 

in sub section 2-A II: by evidence of general repute 

or ot herwi a9 habi tuall y to act as tout B and may from 

time to time alter and amend suoh lists. 

Explanation. The passing of a resolution declarif'l::; 

any person to be or not to De a tout .by majority of . 

the members present at a meeting specially conveneCl 

for theLi purpo 8e8 of an association of person 8 

.,,'f 
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has been larfuely entrusted to· the Panchayat which will be 

conetitutad by men not usually trained: in law and tlEm:~ 

through legal pt:'actitionera, their clerics. and dead writ .. 

ers have been excluded from the opera-tion of the village 

Panchayats.:. Still some wbolesome Provision ha.sbean made 

by section 51 and 65 according to whi ch the Di atri ct· 

Magistrate and tOO. District Judge have been gi van wide 

powers of revision. Ttrua the District Magistrate can oancel 

entitled to practice as legal practitioners in any 

revenue court or offica .shall be evidence of general 

repute of such parson for ttB purposes of thi s 

subsection. 

(2) No parson' B name shall be included in any BUoh 

liBt until he ahall have. had an opportunity of 

showing ca.uae a~inst such inclusion. 

(2..A.) Any authori ty empowered under suU-section 1 

to fra:oo and publ i ah ali at of tout a may Bend to 

any oourtaubordinate to such authority the names 

of any i?9rsons alleged or suspected to betou·te and 

order that court to hold an enquiry in regard to 

such parsons; and the subordinate court shall 

thereupon hoUld an enquiryini:o the conduct of such 

per Bon a arid after gi ving each auch per B(ln an oppor

tunity of showing oause a. provided in aub-ooction 

(2) shall report to tM authority which has ordered 

too enquiry the nama· of each such person ~ho has 

·Oe9n ·proved to the eat1 sfacti"n .of the subordinate 
" .. 

court to be a tout and that authority r.ro.y include 

the nama afany ·such person in tl1e. lists of touts 

framed and publiehadby too auth0rity. 

Provided that such authority shall hear any 

such perSnn who, before ni s nama haa bean so inolu

ded appears befora it .and desi reB to ·03 heard.. 

(3) Copy of every ffilchli at shall IJa k,apt hung up 

in every court I to which the earoef rela.tes. 

(4) The cou'rt or jUdws maY', Oy general speci al . 
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or roodify any order of a Panchayat or tlirect too retria.l of 

any criminal case by t he. same or all yother Pan chayat of 

oompetent juri Bdi ct ion or by·~. court I)f competent juri Bdi_.e

tion E'Ubcrdinat~ .to him if he is satisfied that I_n there 

tL~s been failure of justice. Similar po~era have baan given 

to the Di strict Judb9 regarding oi vil and revenue 09.S98 

t.ried by'tha Panchaya.ts on poiht of fact or la.w. No ap'pall3.-0 

tejurisC1ic.tion luis. of'course, been giv9n against thl 

df3ciaions of tM Panchayats. 

Provision also(hap b9sn made for establishment. of 
_ 39; 

Thana ?anchayat Uhions. 
'".'. - _ ,!d 

.. 

order axoluda ·from too preacinta of too court any 

. peraon whose nania in included in Jmy EUch Ii at. 

(5) ~very person whose name is included in any 
" " ' 

. such list sha~l be deemed :tabs prool9.imi3d as a tout 

withintha maaning oJ Baction 13 claus9 (9) and 

sactioq 22 clause (d). 

(6)· ·A.nyperaoA who aetsas a tout whilst. his naaa 

is in'eluded in' any au~h list shall bs punishaola nth 

lm'p~i eonrnentwh.i0h may extend to three months or·.wi th 

fimewhioh mayexteno 'to fi va nuridred rupees or with· 

both •. 

38. Caaptar VIllof ACt IV of 1953 ,pro videa for the 

con·stI~utir')n and functi-orf of the Thana Pancbayat 

Unions "by .seotions 00-84. 
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5 J1,dmini stratton of Hi.ndu La.w under the foregoing 

'~d ,oontemporllry Non.Mus1im rult3ra: 

~a it has alrl3a.dY bgen Ssen.. the l,~uslim rulara 

including the .;Iultans and t~ Mughal Emverore underlined too 

administra.tion of criminal jUStiC3 and hanc9 the royal and 

impe.ri a.lcourts includin~ the rulers t hernsel vaa uBed to 

administer Muslim law of orimea to a.11 including the Hindus 

and the Muslims. So far tbe~ personal la.we of the people 

ware concerned it is quite clea.r that a.t tha Hindu 

personal laws governingl1ia.rriags. inheritance, a.r1optionand 

other topiCS of la.w mora or laea connected with th3 religion 

of the Hindus couldnoL be and as a matter of fact they 

ile:ra naver actually admini stared by the Muslim courts. Thi a 

was the general condition of th3 then societyprevailin8 

up to the time of tm advent of the British Company. The 

Hindus navar gave up their peraonal laws at any time; 
" . 

though they might not have be8n admini stered by th3 Muslima 

courts J yet t hera were the ca.ste II pac pIe and ca.ste tri bunaL 

-hi oh used t(} admini star too Hindu laws for thaHindus. 

Thus thBparaonal laws of the Hindus" and Muslims beca.ue 

more and more differentiatad ana promin9nt.Thapura 

p~reonal la.ws of the Muelims a.gain conneoted with t~ 

Mahomedan religion wera administered largely by the Muslim 

courts manned by MUSlim officers. The casas whioh were 

neither criminal in na.tura nor based purely on personal laws 

could under certa.in circumstanc~s be triad by the Muslim 

Courts even when the parties conc8rned wxt were of different 

religions perBuation. But suoh caaBS ware very few and far 

bet wean • That the personal system of the Hindu law and the 

Muslim 1 awware actually in applioation i a clearly indicated 

by the pro vi sion that ~ to be made in the judioia.l plan of' 

Warren Hastings in 1772; according to thi a pro vi aion t ta 

Diwani Adalats were directad to deCide all cases of 

inheritance, marria.ge, casts and other religions uaages and 
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in sti tutions aocording to·the laws of r~oran wi ttl regard to 

the Mahomedan B and the laws of the shastar wi t tl respect 

to the Hindustl
• T hie provi sion had to oe made only on 

acoount of the fact that the Hindu lail a.1ao as baaed on the 

aha.star or the Dharmas1astras was Um" found prevalent 

in tte Hindu sooiety. This might be regarded as th.~ general 

conditinn of Hindu law through out the whola of the 

Mahornedan period. The famoua historian SirJ .N.Sarkar also 

refars to some Bratmanic oourts aatlctionedby the&mperor 

Akbar. These courts undoubtedly followed Manu and other 

text writers and the rulars and injunotions enunciatad by 

them whioh were appealed to by th3Hindu litigants at the 

end 0 f too Mughal period. Some ean skri-t jud snen t a 801 so 0 f 

th9S9 courts ara said to haV9 survived upto these days. 

NevertheleSB it is anothEtr indication that the Hindu laws 

based on the original texts "are alone binding on the Hindus 

of the period. 'The case of t~ Emperor Altbar might be quite 

exoeptional; on account of hiB conoiliatory policy t-owarde 

too Hindus. he might have provided tt\3:m with spacia.l courts 

for the administration of their personal laws. Nothinglika 

this Beams to haVe been done by any ot.her Muslim ruler. In 

any caBe the Hindus o.dherad to ttY3ir own personal laws avan 

though they were under the Muslim rulere. roo soheme of 

Warren Hastings also fully corroborates this prevalenoe of 

Hindu law among the Hindus, otherwise perhaps he Would not ilia 

make prOVision for two ayst9ros of personal laws. ;rhis 

indioates a starn reality which could not De overlooked or 

ignored by 'thB foreigners avan. 

'hat we find in the Muslim period is but a virtual 

continuation of th..~ application of the Hindu la.. which wa.s 

in aotual existence from time inmamorial. The recorda and ' 

the informations dari vabl a from the ti tn3 of the mast India. 

Company a180 are too unmi Btakableto leave any room for 

doubt in the mind of an unbid-sad student of history. This 

continuity of the influence of Hindu law in govarnin& th9 

, Hindus moat eloquently testifies to tr~ actual working 
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of the Hindu system as we find it deBcrioad in the original 

Dharmastitra,s . and the Dharmasrastras •• Trials by ordea.la may 

serve as very instructi va illustrations on the point .Though 

as a. matter of fact thaftobwas ha.rC1ly any mention of ordaals 

in the Dharmaaiistra,s and though Manu and Y8njnavalltya refer 

to only a few ordeals, still with the later ~iti .. writars 

liKe Narada., Bri haapati anet. Katyayana we find a larger 

number of ordea.ls. These ordeals were foun<1 to hava bean .. 

in use evan during the Marn'a.tt..a rule and themi: rule of 

Maharaja. RanjitSingh not tQ apeak of their ea.rlier applica,.... 
""-: ll) 

tiona. Thus acoording to SmritiJ ordeals by water ,fira, weight 
./ 

and poison were used inx the early Hindu sooiety_as affiY1~nt 

instruments for ascertaining the truth. In the Raja.taranginf 

there is an illuetration as to bow a Brahmin murderer was 

founa guilty by taking recourse to a test in t ~ form of an 

ordeal. In this case a Brahmi n was all egad to have murdered 

another Brahmin. No other eVidence was available. Hanoe an 

ordeal was supposed to have bean deVised by divine in8pirat~ 

ion. Rice flour was soattered round a tample and the a.lleged 

offender was asked to walk. round the temple. If the prints of 

Bra~ hB.tya were to be sean after tho S9 of the acoused 

Brahmin, then he was to be adjudged guilty, in this case 

foot prints were visible and eo the aocu~%~ was found guilty 

and duly punished.. During the Mar~t'La. rule also wben no othel 
1, .... 

evidenoe Q~",* was available di vina a.id wa.s freely in volted 

and ordeals applied. Ordea.ls wartJctuallY used evan during 

the time of Maharaja Ranjit Singh. Some military papers 

indicate that in 1843 Vi~rama Samvat oorresponding to 1797 

A .D. when Bome 801 di er 8 of Laffut created some eli stur Oan oe ane 

1. 'Sarly History of lndia, P. 315. 

2. Book IV, verses 53 at seq. 

3. Vide Chapter III of Village oommmi ties of 'lest India t 

by Dr. Al tekar • 
I 

4. Sea PP. 218 at sq the book on Maharaja Ranji t Singh 

written by ::Iri Sita. Ram hohli in Panjabi. 
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mutiny,some ware dismissed from service atld. 0tb)rs 
his were fined. (g)e l\ahan Singh bad hi e ears severed and 

fore bead marked wi th a redhot iron. A.nd J a.ma.i t Singh 

proved hie innocence by putting his banda in boiling oil 

when found innooent a8 the rasul t of the a.pplication of 

an ordea.l t he Vias not only set free but he was al so rai sed 

to the rank. of a Naik.. Though there wa.s ampura.tion a.s the 

form,of punietlnent for heinous offLCsis and also the method 

of mark-ing the foraooad of the criminals with redhot irons 

still thera seems to have been no capital puni sbments 

during the rule of Maharaja Ranjit Singh.Capital tJuniabment 
~~ 

.... undou-otedly provided for by the writers of the original 

texts out it clearly follows that sometimes they were 

dispensed with under epecial circumstances. This does not 

mean that the provisions the Smritis ware not followed, but 

that they were used subject to mdli'ications and armndments 

that were dserood necessiated by the exigenoes of the tirm 

oonoerned. What is aotua.lly found in the reoords is that 

tb3 Ma.haraja aeverely reprimanded 80ma of hi s governors 

and indica.ted his disapproval for ca.pital punisnment.An 

~ngl i sh writer has written t hat once the Ma.haraja. ordered 

that the hands of an offender should be severed and thi a 

order was given in the presence of that historian and that 

gentlerran show}(1 hi 8 Burpri se as the Maharaja look.ed 
(7) 

towards him and said. "we always Vuniah out never kill". 

5. Amputation wa.s to be found as a form of punislwent tJ: 

in the anoient smriti texts as wall as as in the 

administration of justice by the MUBlim rulers. 

6. Too form of punishment also wast found in tm Smritis. 

7. 

Tll3 offenders were to ~ mark.ed in the foreheard to 

i nd i cats their cri mea. These forma 0 f p-gn i akJnent 

descrioed by the original Smriti wri tars ware actually 

applied by the subsequent rulers indicating clearly 

that the whole of the administration was baaad more 

or ~ las~n too ancient legal li tarature. 
I' 

Maharaja Ranjit Sinbn. by Bita. Ram t .. ohli t?P. 219 etaat_ 
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Jayaawal refers to one sanskrit judgment which was 

disoovered in a village of Darbhanga in the province of 

Bi har. T hi a judgtmnt or - jaypatra- was wri ttan on a 

pa.ttern" deseri iled by Bri ha.epati. T he date of this judgmnt 

is 8aid to De about t he year i 1794. T hi 8 i 8 a clear 

indioation that the applioation of tEl:! Hindu law according 

to the origi'1al t~xts continuoea evan upto too recent timBs. 

A jaY'patra of similar natura belo~~tng to the IH middle 

ages haa been referred to by Jolly. This judgment was found 
. J """ -.. I\..... . ro" '~o 0 .. "'11' II - O-~~ Iv-LA~ .. /~:"" ~ ~r~Vl-; In ava.. _~ To"'r- ....v'\AA ..... vu. \TL 0-'-'0 " 0 -(j " 
~ o!!lC\L...;: .R_ ... (..,.""~ ,", 0 " 

Referenoe haa already been made to the different 

kinde of popular courts that existed in anci8nt and medi"eva.l 
are 

India. and tbat/m still found to" axi at in SO!Il9 modified. 

foru. From these unmi ata.k.able evidenoe "no un b&4,aed 

stUdent 0f the Smriti I litera.ture can aSs'3rt that too 
system whasa beginning and developments are traceable from 

" ~~&vL 
stage to stage was wholly imaginary ori~ifl&l. The rules 

lai~ down are 80 detailed and practical and their develop

ment i8 so na.tura.l that thaymust ha.ve baan too result of " 
( 9) 

actua.l experiance in the daily administration of j: justice •• 

The Dbarmaa'aetra. Works have been produced from« different 

parts of trIa country and soma of the corrmantaries and 

Nibandhae war~ producadoc under royal patronage or by authors 

who ware t hernes 1 va 8 asso oi a.tad 1Ii t h publ i C oomi ni 8tl~a.t i o"n 

as Ministere ()r jUdt;ge. Apaetamba waeu (according to Jolly) 

of the Andhra country, Bandhayana of South India, Narada 

8. Hindu la .. and custom. p. 319.~~*~ .:r:tLr.~ 
9. The existence of these various terms io in itflelf 

strong evidence damonetrating tha reality of ttl:l 

institutions diBignated;,iooal Government, by 

Dr. R J;.. .Mukhar jaa, P. 35. 
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of Nepal. Madh8:ti thi of Kaatmir. Aparar~a belonged to too. 
Konkan. Haradatta to South India and N811da Pan~i ta to 

Benaraa. The author of the eubodhini belonged to North 
...- / - -India.; Vi jnanenvara produced t be Mi tak sara under t tle 

• 
patronage of the Chalukya rulers; Hemadri was a. Minister 

of the Yaaavas of De vagiri; Laka~idhara was a Mini ster 

of Kanauj; Chanqe s' vara was a Mini ster and judge under one 

of the Mithila rulers; Ma.clhava was a Minister of Vijay 

nagar and Yacaepati Mi era was a court Pandi t under one of 

the later Mithila rulers. The author of NriSinha. prasada 

was a Viceroy (at Devagiri) under one of tlB Ahmednagar 

rulers and the author of the Sarevat!- Vita-sa. was a. ruler 

of Ori sea. Why should they all have indulged in the pastime 

of .ritinga a.bout a system of judiCial administration ~ 

which never existed? •••••••••••••• Professor Jolly rightly 

add~that law and procedure in places li~e Burma and Java 

and the practice preva.iling allover the country in tta 

matter of the drafting of documents and royal rants show 
(10 

that the :I ;;)mritis "represented existing practice-. 

T nough the Muslim rulers did not admini star Hindu 

perB(JInallaw tbamaelvea or through their courts. there is 

hardl y any doubt that t be Hindu kin~e of ancient times and. 

the Hindu rulers contemporaty with the Muslim rulers 

invariably applied thEI Hindu law for the governance of 

their subjects. According to the Bud<lhi at u pilgrimd 

Fahian and Hinan Thaangh who visited India. respecti vely 

in the 5th and the 7th century A.D. fine was the usual form 

of puni atment. amputation of limbs was pre Beri bed for 

exceptionally serious and heinous crimes. T~ are the 

very puni shmente presori bed by the ancient DharmaaU'tras 

and the Dbarmas'astras. Capital punisbment was hardly in 

vogue though it was theoretically sanctioned. The different 

kinds of ordeals by water. fira. weight and poison were in 

10. The Hindu judiOial system by S.Varadachariar, Judge. 

Federal Court. PP.. 231 ... 32. 
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use: They alao follow from the proviaion of the texts. 

Reference may be made to the eans~rit drama¥ ~icehaka

tikam which gives a very realistic picture not only regard~ 

ing the broad pointe of the then judicial system but a.lso 

flome minute, details in an actual trial. Though the date 

of too compo sition of the drama is not k.nown for certain 

still there i& no doubt that it must have been written 

at a time after the Dharmas'estras as all too leBa.l doctrine 

and. principles that have been illustrated in the Drama are 

JlUrxupUJI readily from tba DharlDaslitras and the Dharmas' 

iBtras. This fact indica.tes tbat the rules enunciated in 

the Smriti texts IAlere also applied in actua.l practice in 

the SOCiety. 

Act II of the drama contains the tria.l in question. 

The allegations.ere that Vaaantaaena. a prostitute ~.a.s 

murdered by a merchant Carudatta. Evidence was taken and 

Carudatta was found guilty for baving murdered VasantaBen~ 

toough as a matter of fa.ct Carudatta did not know anything 

at all about the allegations and though sha was not murdered 

at all. Vasantaeena was brutally assaulted by S~ara, the 

brotber .. in-law of the kind I: Pilaka. and when ahe became 

sen sal e s s. Sakara too k har to be de ad and 00 vered ber body 

wi th leaves. Sakara. had enmity with Cru-uc1atta a8 VasantaBena 

loved the latter in preference to him.So the case was startec3 

by Sakara against Carudatta. Inapite of the utmJet care 

taken by the judge in examining witnesses and taking 

eVidence by curiouS coinCidences Carudatta .as adjudged 

guilty of murder though happily enough Vaaantaaena physically 

appeared in the exeoution ground whereupon Carudatta could 

be reI eased. 

The complainant in this case ,Satira was a man of 

questiona.ble oharacter and it ie for thi s reason that tts 

Judge wanted to avoid him oy saying that nis complaint 

would not be heard on that day_ A.t thi s Salcara. na.turally 

became very angry and threatened the judge that he would 
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get bim re~la.ce<1 by Mot her judge t hrouoh hd brot Mr-in-lali. 

too !dng·eventually the jud~e agreed to admit tm complaibt. 
1 

When Carudatta was given a seat in too court room. it.as 

objected to by Sik.ara. A.gain while narrating too a.lleged 

story of murder he a.coidentally spokte out that Va.santasena 

lIa8 murdered but "not by me". The judge at once aSK-ed the 

Clerk to notei: it down as a very important statement. 

Percieving hi s inadvertence. Saltara tried to wipe out the 

writing. In course of the trial the incidents so conspired 

together that inspite of the beat circumspection of too 
judge the real truth could not be ascertained. In course 

of the scuffle between B-:ka:ra and. Vidasaka. some ornaments 
• 

belonging to Vasantas9na fell down from t he person of the 

la.tter who 'las a friend of Carudatta. The question of 

identification was very realistically examined;l but it 

created a very unfavourable impreSSion in the mind of the 

judge for one of the main allegations was that Va.santaaena 

was ~urdered by Carudatta for greed of these ornaments. 

But au a matter of faot theee ornamentB were given as 

presents to Carudattas' son,Rohaeena.. by Vasantaeena 

herself. But Carudatta. decidea to return these ornam3nts 

to her through Vidu~aka _ who while carrying the ornaments 

came to \tno" a.bout the tria.l of Carudatta. entered t be 

court room M_d bad a scuffle with Sa.t.ara.. A.gain when the 

court wanted to ascertain if there was any dead oody of 

a woman in the alleetld plaoe of murder. tm Captain of ttB 

City police. vrr~a went to tne alleged pla.ce of murder 

and thelre actually saw a. dead -cody of a woman being 

torn to pieces by wild beasts. This death again was 

caused by the fall of a tree. Thus all pieces of 9vidence 

curiously conspired to convinoe the judge tnat Carudatta 

had really murdered Vasantaaana. This trial indica.tes the 

inherent difficulties of administration of justice. The 

judge himself realisee this and expresses it more than 

onoe. But he lias unable to arri va at the truth and 

convicted a man who waa really not guilty at all. 

Besides these details there are aome broad pointe of 
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la.w which have oeen illustrated by thi s trial. Ttrua tm 

difficulty of adjudication t the high qualifitl1~on on 

the part of the judges, the efficacy of ordea.t~2)s an 

instrument of evidence, the immunity of Brahmins from 

i~.~x~mxX~B.lrK" oapital punishment have Deen 

clea.rly deseri tle9, on the lInea of the original texts. In 
(13) 

the Rajatarangini a.lso which "is a. chronicle of Kashmir 

written in the 12the century A.D. there are soma referen

aes to trials which indicate the application of t~ 

eloctrines that are to bB found in too {~2>rmaaUtraa and 

the Dha.rmastaatraa. In ona of these oases the k.ing CQula 

aaoortai(ir truth only through some divine guidance and 

inspiration. The king could not punish a man unlesB there 

was olaar evidence of his guIlt. Though it ie very diffic

ult to ascertain truth, still tm Idng bas to make tta beet 

and the sincerest efforts to arri va at the truth otherwise 

the miecarriage of justice will T~~ the k.ing liable to 

go to hall. In the second caS9 al so, the !ting tooK. Bome 

11. Carudatta, though absolutely innooent was con victed 

of rurder and he 'las complaining that had ordaal s 

Dean usad In hi s case, he could pro ve hi a, -innocence. 

Thus the use of and faith in ordeals are indicated 

from thi e drama. 

12. According to Manu and other text writers a Brahmin 
..... ~ 

was not to be capi tall y sentenced. But in the pre sen t .. 
Carudatta, t'hough a Brahmin, was sentenced to dea.th 

against the injunction of the ahaetraa, because hare 

in the King wanted to make an example of Carudatta. 

This capital sentence surprised too judge evan. 

13. Regarding the historical reliability of the Raja,... 

tarangfni it has been said oy Sir A.Stein that the 

author's descriptions might be taken to be a relIable 

aCCount of what he actually saw in hi s own time. 

14. This case refers to the decision t.hat was made by the 

k.ing Chandapfda; Boo k. IV. 

15. Sir Henry Maine in hi B A.noient Law develops a. theory 
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extra. ordinary step8 to find out the truth and the result 

was that tie forgery could be deteoted. Here in a C10cument 

was executed subject to a condition that the property in 

question 'las to be conveyed without a wall with steps-.. -

Sopana K.uparahi tam. But the official reoorder(adhikarana-
• 

lek.ha~) forged the Condition to be "Sopinaki.i'pa sa.hita.ft'l! 

The Idng could after all ascerta.in the truth after examin .. 

ing the aocounts of thedefandant who spent a sum of money 

for the Jilt purpose of this forgery. The guilty man was 

found out. Thi B case illustrates one of the main dootrines 

of too Smritis that the king and the judges should be 

diligent enough to make thorough investigation into an 

allegation 80 that the actual truth can De found out. A.gain 

the later Pallava inscriptions whioh were .n written in 

sansKrit unlike the earlier on'as which were written in 

l(ra~rit claim that the kings liera ttE protectors of the 

Varn as f r amad harma-- whi ah was a1 so t he main stay 0 f t be who Ie 
• 

Hindu religion and the Smriti literature. In the Marathi 

recorda andtha inscriptions of Southern India. we find 

unmietakable indication that the most of tha administration 

of justi os was affected by the caste court a and village 

Panchayats which derived their inspiration from the anCient 

amriti texts. This question has been already ea:amined at 

that too oldest form of la. in the world is 

represented in the Themistss ref9rred to by Homer. 

As a. ma.tter of fact these are decisions or jud~ent8 

g1 ven on particular caeeS orought before the ebjer 
for deci sion, the judgment "being euppossd in every 

case to have -:been dari vad by direct inspiration from 

the dods. This theory no doubt has been critiCised 

by other jurists including Dr. N .C.Ben Gupta. 

16. T hi a case was supposed to have been' decided by king 

Ya,sasl\ara. !jook VI. 
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aome length towards the earlier p$.rts of thi a very chapter.' 

The Vijaynagar kings alao litre too Pallava ~dnga 

claimed themsal veS to be the protectors of the Var~a&~ 

ramadharma and they followed the essential judicial tenets 

ba~ed upon the Dharrnamitraeand tha Dharmaa1astras. 

Sbivaji aleo had • a oouncil of eight ministers •.. 

T haP. yaya~ hi sa was the mi n i at 9r in charge 0 f admi n i atrat ion 

pf justice. The judicial miniSter waf to De a 13rahmin 

well vereed in the e'astras. The whole adminiatratilf9 and 

. judioial systems of the MarMat1a rulers in general and 

Shi vaji in parti aular Were essentially mod:elled upon trn 

ancient A.rthaelastrae and the Dharmasta.~tras. "ua.lifiad 

judges ware appointed in the to '1m S- also be 8i de s t haoapi tal. 

'The Panchayats W9,rethe uSual courts for administering 

ci viland criminal justi 09. Murdar, was regarded- as a crime 

.. as well as a sin; hence even when pardoned a mUrder had 

t·o 9x,Piata .by performing penances accol~ding to the provis ... 

ion's oftha e'a.etraa. In cases of theft if the property 

could not be reoovered th3aggrisvad party, was to be 

.compensatBd by tha police or the villagers where .tha offenCE 

was committed .. A village could be) exempted from the 
~--;, 

lLa.bility only when it could show that too offender be 

tra.ced to some other village. TUia was exa.ctlyprovided 

for by many Smriti texts. 

In M:(Bota .also i.t wa.8 found that the adminietration 

of· justioe 8lOOnb the li!tislimswi3,B entrustad to the i..tazis 

~ho would apply Muslim la.w for this purpose. Bllt the Hindus 

9lrlOng themesl ves were to be go vernad 8i ther by customs or 

by the rules of the a r i¢,r9.s. True was the general scheme· 

of administra.tIon of justioe durihg the 'lih.r')le of .the 
, . (17) 
Uual im period-.:. .. under t he ~fuBlim rule; from an account of 

the judicial system of Mahara.ja. Ran ji t Singh, it will be 

clearly sean that the administration of justice under the 

Mahara.ja. wa.s essentIa.lly basad on customs and the tenets 

of ,1;, he text boo~s on Hindu la.w. As ac.cording to the &mritis 

... 
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t he king Wi.B an joined to admin i eter justi 09 himself as 

well as" througu laarned and otherwise qualified judges, 

80 the Maharaja alao used. to decide ca.ses sometimes perso

nally and somatimes through the officers app'ointed for -the 

purpose. Some caB~sactually m dacided by the N~haraja 

ap~ear from the records. 

~, 17. 

I' 

... 

See MaQara.ja Ran jit Singh, by Mr". 3i ta Ham Ko hI it 

written in Punjabi, PP. 218 etaeq. For details 

of the judicial. s:{stema of the Mara.thas and Ranjit 

Sin&h, Baa Chapter XII. Supra. 
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:i.. IN'~'f\QDUCl'.LQ ii: ·T he plaoe -a ccuflied by (r; 

Maratna and the ~i kh rul~rs is very significant from too 

standpoint of Indian Legalliistory in general and tM 

Hi ndu Le8al Hi story in Parti cular. Coming. aa tray did 

rooatly as too contemporaries of the lthlslim rulers on the 

one hand and the admin1 atrat;o'lS of the El?-st lodi a.IZ 

Company on the other, th9Y had neeaaearily to face 80m3 

ravol ts and confl i ct 9 and oompromi S9 a and raconoiUation. 

The contemporary recorda will clearly ~ she w too retention 

and ,.tomatimea the revi val of the Hindu rules and traditionll 

insplte of the influence .3lId predominance of the Muslims. 

The Muslim conquest undoubtedly a.ffected the nat-ural 

growth of _Hindu Law, 'r) it could not totally stop it. 

Thus C.J. 1ttevanaon Moore was perfectly right )[ in 

aSBarting that It when eventually the first flood of Muaa1marl 

invasion coming down the ~angee did overspread Bihar. it 

subsided leaVIng Mithila wi.th Hindu \t_ings still balding 
(Z,J 

courts where poetry and learning were alone honoured". 

~:';hat was supposed to be true of Bihar wa.s true of too 
whole of tm subcontinent. The Maratha. rulers ~pe.cia.lly 

Shi vaji were resfJOnai bla in a gr8a.t~r degree for too 

revival of the traditions .of tha Hindu legal mazm:tDu 
administration than too Sikh rulers. The contra8t~ between 

the Marathas and the Sikhs has bsen emphasi sed by 
(3) 

Dr. K.P. Jayaswal in the following words: . 

"T he period after 700 ·A . .D. is a tlsriod of 
darkness and ~i sruptior: _. Popula.;- inatl tution s 
deca.yed and Hlndu tract! t 10n B dWlndled. T he causes 
are yet to be investigated.... . 

y -
1. Muzaffarpur ::,)urvay and bettlemen t Rep,.,rt. 

2. Ibid , ••••• (Indian) history doss not centre rounq 

valiant feats of arms out round courts ene;rossad in 
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But when there was a Hindu revival in the time 

of Shi vaji and the Slk-his. the ciHths as a polity failed. 

They failed beoause they could not oonnect themselves 

with the past _ They followed a system which pravaileCl 

around them and eatabli a had a polity of one man IS rule. 

Guru Lovihda wanted to remedy it but the attempt brought 

about no man (s rul B_1 twas the" Padshahi It, the Mughal 

form in sucoess an<1 defeat, in rise an6 in fall. But the 

movement. in the Maratba country had a different history_ 

Thera they looked into past history and draw up a 

constitution and founded a polity on materials that ware 

easily available to them but the materials which connected 

them with ttB past. They consulted ·the Mab&btmata and. the 

S 'ultranfti and fount.1 that-. k.ing stk)uld reign but not rule, 

that Government should be vested in a 1~'l}stry of eight 

ministers. A.nd they founded too AstapradhMa. They 
. .. 

searohed out tecbnical terms from poli tioal literature of 

t he country and draw up a. Ra.ja. Ko sa. or Book. 0 f ::)tate 
• 

terms. Yet the system triec1 was only ooe portion(X of Hindu 

polity. one half of the whole body_ They had ttl3 parishad 

but they had not the Paurajanapa.da. To their great uti 

credit, it must, howevar, be said that in modern _ timas 

t bay were t he first to real i se that one man t 8 rule was not 

allowed by the wi adomand experience of their for9-f~there, 

that it 'las foreign to ttl; genius of thairSt'iatraa. 

Their limitations were the limitations of darkness and 

iS10rance a.bout too Constl tutional hi story of the Country • 

.. .. ttl __ - . . 
lUnlrioll8 en joyment of literature and learning- • 

3. Hin~u Polity, Chapter XXXVIII, P. 365. 

4. SukranTtisara. II, 71.72: 
ai t arnri tab. 

A~~aprak~itiviryukto n;ipa~ kaiafBXk~.X¥K. sada 
l:>umantra pandi to mantri pradh&la.h Baci vasta thi - --. - _. 
Amatyah prah vi vaka.s' ca to..tha. pratinidhi h emri tah . .. . . 
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a darkness whioh we have not yet fully remove<1 thr03e 

centuries after ••••••• .'Ehe test of a polity is its ca.pacity 

to live and develop and ite contribution to culture and 

happiness of humanity.(~~ndu polity judged by this i test 

will oome out very sucessfully". 

2. The judicia.l sy8tam of the Marathas in tile 

Deccan ; T~ugh the Muslim power lias 

oonsolidated in Northarn and central India by the close 

of the 12th oentury. still the Muslim penetration into tte 

South began only towards the 010s9 of the 13th century. 

The Yad~ Dynasty of Devagir oame to an ana in 1318 and 

Muhanrna4 Bin Tughluq ascended the throne of Delhi in 1325. 

This was the beginning of the introduction of ~ha Muslim 

system of admini atration in the Deocan. T be Sultanate of 

Delhi was over thrown by the founder of the Ba.hamani kinfSlom 

11m in 1347. Towards the clOSe of the 15th century too 

Bahamani kingdom was diVided into five separate monarchies 

which ware conquered by the emperor of Del hi towards the 

latt:ar part of the 17th century. Sbi vaji succeeded in 

having astabli ahed an independent k.ingdom in 1674 whiob 

existed in varying forms until 1818 A.D. After the deatb 
J( 

of Shatu in 1749. the "Mlkhya Pradban" or ttla Peshwa beoame 

the <19 facto ruler of the Maratoo state. Though there ware 

soma varying forma of difference batwean eacb of the forms 

of rule or administration referred to above. still for the 

purpose of Hindu Legal History, we are immediately concerned 

with the Mlslim system of administration of justice on the 
,~ 

ona hand and the Maratha. system of admini atration of justice 

on the other. which was largely rasponsi ble for the ravi va.l 

of the tra.ditional Hindu Legal institutions and notions. 

There were 0 bvioualy many remark.able points of contrast a.l so 

Detwgen)the North and the South as rightly aseebted by 
(6 (7) 

Dr. Jolly 811<1 Sir J.N.Sarkar. 

--------------.---------------.--------~---- ---------, ---
(6) •••••••• Several of the earliest Smritis have origina-

ted In the South of India. 'ihen the & era of the 
e-.. ~~ ~~ ~ ~ c.,..L. ~ k. "- ~ j:.-v..+ .If-
;J.~~=~ :."~~_~~ . ~ ,a.-~ ~ If)-~ ~ -- .-~~ 
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Aocording to the institutions of Muhanlnad Bin Tughluq 

the system of judicial administration consisted of two 

parts to wit, the oentral and the local. The former 

-". consisted of the Sultan, the Naib or the Vazir and Qazi-u

Quzat t the last named officer bang the Head of tt¥3 

Department of Justice whioh was l{nom as the Diwani-i

Qaza. The latter consisted of graded units suoh as the 

Iqlim (provinoe), the Bhiq (District). the Shadi and the 

village. For each of these units different officers had 

to be apointed for too 'admini stra.tion of justice. The 

Amir (who was an officer for the Sb,a,(U) was to be a.ssl steel 

by some Hindu officers such as, the Mut sari f • the Chaudhrl, 

the Pa.tawari and the lLqaddam. The same system was more 

or lass followed by the other Sultana a.lso upto 1650. 

One of the most important innovation introduce~8fY the 

Bahamani Sultans was the constitution of the Majlis ----
(9) . 

meant for eaoh pargana, Taluk and villa.ge. But the most 

important modifications ware introduced by Shi vaji who 

was followed by hi s SUCCessors inoluding the Peshwas even 

(7) • •••••• .There i 8 Rllch information about the Hindu 

oasta oourts and arbitration boards which adminis ... 

tared justice according to conm:m law. But they 

rafer to Deccan only where society was differently 

eonsti tuted from Northern India •••••••• • M..tghal 

~iniBtration, P. 116. 

(8) Originall y under the Hindu Rajas, the in habi tant s 

of a village would meet in an assembly or council . 
to adjudicate disputes batween the different 

viII ager s. This system also was not di Bcarded by 

the Sultans. A.nd towards the olose of the Sultanate 

the Majliah came into D: being. 'fna Majlish "as 

nothing but the combination of the people con ati tu

tins tna Gota and the Government officers named 

Diwan. For further details of too popular assembli

e8 see A.ltekar, Village Commmities. PP. 21 ... 23. 

(9) The Pargana Majli sh pla.yed a. very prominent. part 
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for some yeara after the clo 8a of the 18th century. 

Shi vaji made enthusiastic efforts to revi Va ttB Hindu 

tradition enshrined in tm original Sanskrit texts 

regarding t h:J admini stration of law and ·t ba judi cia.l 

institutions. At the beginning of hia career whanl Shivaji 

was a mara Jagirdar under the Bajapur Government. he 

used to administer justice t~gh Majlis which was 

nothing UtxIx_ but the oombination of the royal officers 
. _ tJ ttl .' • _ 

and the d-otas. But after the coronatlon when 8hi vaJl 

became a. \tins, he usetl to decide important suits 'lith 

the half of the Dharma sabhi whioh was the development 

of the Majli 8 of a. Pargana. resembling itfl~indU prototype: 

as described in the text bo'oks of Hindu Laiii. To perform 

the dutiee of a Hindv. monaroh according to tm Hinusi ... 
_ (12) 
astra tradtr~~n, he included in hi s council two mini star s 

the Ny1iyMhi aha. and too Panditrav--tryiog suits through 
. in 

the Dharma aa.bh8/'v:uopan Courts including tte Rajmudra 

in the administration of justioe during the 

Sultanate. It is believed that the Qazi was 

greatly responsible for ushering ttB Majlieh into 

eri stance by bringing to gat her the Di wan and too 

Gets.. For datai 1 S Bee t he Judi oi a1 System of t te 

Mar at haa by V.T .Guns" PP. 17.18. 

(10) It took. place according to too Vedic rites. 

(11) yajnavalk.ya. II. 1-4 • 
• 

(12) The early judiCial system of tiE Marthaa (from 

1650 to 17081.D.) could be divided into two 

dapartments- .. -central and local. The former 

consisted of the king and the Dharmasabhi or ttB 

tfajur Majlis which Was to consist of too Raj

mudra and the Gats.. The local courts were insti ... 

tuteG accordinb to territoria.l units suoh as too 

diVisions" the districts or subhas, the Ta.luka 

or Tarfs and the villagat's. For each of these 

above units there was a Majlieh conSistIng of, 

as usua.l. element e sanctioned by both roya.l and 
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T he judi oi al system of S hi. vaj i waB folIo wed by hi 8 

sucoessors." but Shahu made carta.in modifications which 

- might be conveniently characterised as -feWdalisation of 

justice". Shabu came to the throne in 1708 and hi 8 system 

was moGified only by ttl:l Pesh1ias-... - "00 ware the dUacto 

rulera of Maratha from 1750 to 1818. Sa.hu. his Rajmandal. 

consi sting mainly of feitdal lords and other officers of 

the state and the Sardar B I con ati tuted hi 8 central Go vt. 

The Jagirdara and the :::;ardara wete responai bIg for the 

local administration of tha territories under their 

juri adictionaccording to tm Mokaea and the Jagir tenures, 

Being the highest judicial authority in the kingdom oaees 

were brought to him for his adjudication with the help 

of the Rajmudra, the Ministers and the 6a.rdars. Sometimes 

the Dharrnasa"bha or the judicial counoil a.lao used to be 

called for adjudicating important disputes. The membera 

of. the Rajmandal and the Bardare al so used to a.djud~~~~e 

caees with the help of too Majli s ae well as the l?anohayati 

-
popular authority. The l!.okadtm alone of the village 

Majlis could oombine both roya.l and popular sancti

on. From the above analysis it will be a.bundantly 

clear that tm highest officers in connection with 

the administration of justice ware conceived on 

prinoiples of Hindu law and religion. The popular 

elements in the Majl is a1 BO were not unl{.noWl to t te 

Hindu texts of law. There were ao many different 

kinds and gradee of popular courts whioh were a.t 

the last resort linked up with the ming. Shi vaji 

a.1 eo indulged in beginning to employ terms found 

in the original text e of Hindu 18011. 

(13) As the highest officer entruet€ld with the admir..i at-

ration of justioe, next to the kir..L he was to have" 

jurisdiction over all suita in the entire kingdom 

to try them according to too prinoiples laid down 

"by Dharma. or law. Niraji Ranji .Pralhad Niraji t 

Konber Jagannath, Sakho Vi thaI. Honaji Anant and 
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when ultimately the former lias replaced by the la.tter. 

As it hae been seen, the Pashwa became the Oe facto 

ruler of the Maratha Government aince 1700, the iatara 

Raja having become only thg titular head of tbs state. With 

this important modifioation of the powars of ~ha highest 

executi va t the judicial organs also lost their original 

importance and sta.tus. TtU:t Dharmaeabhi and Rajmandal fell 

into disuse on account of the loes of illPortanca by the 

iatara Raja. The M-ajlis also was repla.ced by Panohaya.t 

which latter ineti tution continued to exi at up to the end 

of the Maratha rule. By virtue of t~ Mutalqti Baal and 

the Jagir tenure the Pe~hw~ or too Mu~hya. Pradhan Deoam3 
" l15) " 

the highest judiCial authority. The members of the Raj-

mandaI and the military chiefs administered ~y~tica within 

their 01Ml territories according to their pleasure. Besides 

the royal institutions of justioe referred to a"bovs there 

were oertain indigenous judicial institutions which playe~ 

a very important part in the scheme of the administration 

of justioe in. watha. The Chief among these indigenous 

institutions were the Wat811, Mirash and too Upari .u which 

Were most intimately connected with tm system of tenures. 

The .ti~dar8 of the different units used to be lrnpwn a.s 

the Deshak. under t m Hindu Rajas. The Miraahi tenure was 

otherwise gnown as the Thalakari tenure which wa.s deri vad 

Kashi. Anant are some of the parson B who adorneo. 

this post. 

(16) The tJanohayat was to be seen" oocasionally function

ing a.long with the Majlis since 1730. Peahwa Bajirai) 

I and hi s son Balaji Rao tried to mak.e it popular. It 

wae fully developed under Madhavrao t when the Majl is 

totally fell into diSU89.~f. ~electionB of papers 

from the records a.t too ~ast India House,(1826)IV~P. 

Lumsden r 8 Report t II. 19 ~ 
Ibid. 

(17) The term DeahaK inoluded tr16 different administrati ve 
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(18) 
from the S811 skrit word" st hal a lt meaninfl~~e place or the 

specified pieoe of land. The upari tenure was to be auti:: ... 

tKkBi contr~t9d with the Mirashi tenure the former baing 

teT~3)ary and the la.tter being permanent or fixed. T be 

Gota, the Majliah and the Panohayats alao played a very 

im sigpificant role in the administration of justice in 

Maratha.. The tWo former institutions having loat their 

admini strati va importance during the rules of· too·- Peshwas 

were deprived of their judicia.l importanoe also. TtB 

Panchayats ultimately usurped the funotions of tl'¥:! popular 

organs of judicial adminietra.t~on. Besides too Go) ta, there 
_ (21) _ (22_ 

were also again too Brat.na.na a8,bha and the Ja.tisabha.. . 

officers and as such it mlt6ht be regarded in a sense 

as a. con atl tuem"t part of ttB G-ota and not an indepen ... 

dent in ati tution. (Vide. Bharat Iti hash MandaI Samnel

an(1837) , P.129~ 

(18) Too origina.l sett~r in a village who was responsible 

for the cultivation of tl19 land for tl¥:l first time 

carne to be regarded as its Proprietor.(O!. Manu I1,44. 

Kane, History of Dharmaafastra, Vol. II. iixii P.867) 

(19) The follOWing lines are very siglificant in this 

connection. 

ItAn opinion prevails in the country that under the 

old Hindu Go vernment all too land wa.s heldOy Miras ~ 

and. thl3 Upari 8 were introduced a.s the old propriettSra 

B&lk under the tyranny of the Mahome-dans. This opinion 

is supported by the facttha.t tha greater part of the 

fields now cultivated by uparies are recorded in the 
village Oooks as belonging to the aQaBn t proprietors 

and affords when cornOined wi thcircumatances • observed 

in other parte of the peninsula and with the light" 

land tax authorised by Manu, a strong presumption 

tha.t the revenua system under too Hindus, if they had 

a uniform system was founded on private property in 

soil- ••••••••• Forrest, Elphlnatone, PP. 279 et seq. 

(20) T he word Gota. VIlas perhaps deri ved from the san aleri t 

word G-otra m98Iling family or Itin~rnen. 
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As it baa a.lready been prefaced, Shivaji attempted to 

follow the Hindu texts and tradition in administrative and 

judicial organisation of hi~ government. This will atonoo 

indicate that the Maratha administration of justice was 

sa.turated with the elements of original Hindu Law. The 18.. 

books that ware resorted to were the usual amritia and too 
comrnentari as on Hindu la.'I supplemented oy tradition and 

custom. The ordinary term for law was Dharma. "hi ch might 

be Classified as s[rauta, amarta anel a1 etaoara. The smriti s 
•• 

were again understood with reference to the Varnaeframa. 
• 

Dharma. too wqadharma and Naimittilta such as prayas'citta.; 

gunadharma again could be viewed from three standpoints 

suoh a.s Dharma-palana. Ra:~~ra palana and Praja pal ana • 

So far as Vyavatma or Ii tigation w~s ooncerned it was 

Classified as aubstanti va (vyavat'lira padani) and adjecti va 

(vyavah8.ra matrilt8:) • The aubstanti va law was again either 

ci vil (.6.rthamU'la) or criminal· (dandaniila). Ci vil la.w inolu

ded topios lik.e Strrpumsayoga.. R~na.d~a and Samvi vida eta. 
• • • 

The criminal law again was olassifiqd ae Diwan danqa, 

Devadahqa and jatidanda. V.T .Gune..- has referred to 80rre 
• 

interesting points or civil law as gathered from diffarent 
(23) .. . . 

..u~rd8: "Under the Sultans of tbs Deccan. the MUSlim 180'1 

(21) The Brahmanaaabhi con 8i sted of learned Brahmina and 

used to aBsamble at holy pla.ces to a,.dju:dicate di81Jutaa 

among themssl vea in social and religious matters 

aocording to acara , vyavahara and Prayas'citta. 

(22) The Jatfsabha used to decide di sputes with respect 

to the castes according to the caste regulations. 

(23) "A.boilt marriage: unless and until too marriagj3 aacri

fi ce or .. Vi vaha Hoe»!' was performed, too· marria.ge 

of a person of Brahmin casta would not b8d~me valid. 

?eshwa Balaji Rau prohibited in 1744-45 kJJ. too 
practice of·givingone'a own daughter to ~als .x.~ 

si star' 8 aon in marri ~ge (ma.tula ~ya. pari qa.ya) 

which prevailed amon6st the Yajurvedi Bra.hmins of 

North Kekkan. Two unusual typea of m8.I'riage the 
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was the law .of the state • Acecrding to the Muslim codes. 

the p~bli ctri bunal e could not interfere vr1 tb. the parEooa.l 

law 6f the ZirIlhis i.a., too Hindus. Tbelocal Majlis was 

allowed to follow the 'Hindu law in ci viI aui -La while 

adjudicating th9 sui te of the Hindus. Thus the development 

-of Hindu la.w was arrested during too Sultanate period as 

it was not enforced by t he high~r pu bl ie tri bunala .. A.s a 

Pi s raca (forced) and too tanclharva (10 ve)ara mantio ... 

. ·ned but tM former type i e ·condemned. 

Sel f .. acquired prop'3rty: Latter numbers 126,127 
" 

and 169 from the Rajllada Vol IX refer to this subject. 

They iJeilong to the lattgr part of too 17th century. 

'f.he first latter does not allow a ahare io::.OO ppope

rty self .. acquired by a person already x separated and 

without any kind of belp from other brothers. The 

lfitakaara i e quoted. In the remaining two letters ... 
an attempt i B madetn bring about.a reconci l.ation 

between the parties and the la' is e9~ aside law of 

80n ahip .. The ribhte of the' eon of a legally marri Bd 

wi fa, t Ml.lgh younger i fI a.ge f ware decreed setting 

aaidg too cla.ims .of a eon oldqr in age but from wife 
~ ~4(rnI}-",.,.~JJf. .. ~ .. ~Y-~ ~ 'l"O ~ ~--~ 1.,..1...: . . 
~a pat mar. ri?-g9 (1771 A3.·~.} .:.]:~ ... 'l!atan o.f his 
~~t:~ 5<_iw~' '1#-0. ~1II:"P.l1""'~ ___ ~_I,r~--~ 
father (1755 A.D.) ... The Palaka putra. who was not of 

the aa,mecasta had no . ri~ht to t.h£? property of a 

pereonwho. brought him u~ (1654 A..D.) • A widow could 

.·adopt 3.8 'sen, after the death of her ooeband leaving 

no eon, a mal~child from her own. family (~va-£otra) 

and in. the absence nf .s~ch an ·one. a' child from 60100 

other famil Y (r,$.!"&' gotrak 1700 A J:. .) • The confirmation 

by the ~ota or vi llagers and by the GOl1arnment was 
. . . . 

~ite essential for the legal validity of the adoption 

Tha former was taken by holding the meeting of the 

gota while the latter by proouring a Sallad from 

Go verr..ment. T he eon of a daughter 0 r on e from a 

different family could not baadOllted. (1767 Ii..D.) 

Right to in ueri tanoe: A. Widow had a ri el.ht to 
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rB aul t t he terminology .of t he Hindu law of procadure was 

partly replaced tI by that of tta Musl im lA.w I but the 

general procedure remained the S9.IlB". But a eort of 

Hindu renai SBance tooK. pl ace in too time of 3hi vaji whioh 

---------------------------------------------------~--
the p90p~rty 'if her;- dec'3aeed husband, se9arg,tgdand 

havinb n6 aonOe hind him.;~ dauGhter t B Bon had no ]I; 

right to the l!tOP'H,:ty, of the: fa.ther of the' mother t 

unless .a Bakai spatrs. had ·takenplace. If a. pere.on· 

marri'3d a seconq 'tife ~t hiE will and without 81Jy fault 

':1 of hi s firat wifa I .SM could sua her huaOand for 

mainf.ien311ce (1761 A . .o.) •. ~ 'r~idoW9d "daug~t~r-in-lB.\i 

had a right o( maintenance from her father-in-law 

(1614 A..D .) •. ~ woman' 8 right to rnaintenFU1ce and to 

her' 0 ~n Pl!o p'9rty. (str i d han,a) was r aco tJI i sed (1755 A .D ) 

A 'l1aratha l~y (widow) havIng died without issue, 

her PTa pqrt y to get har wi t h hei.-"fel!i""a a1 a va wae 

orde.red to be. gi van to her hu sband' S 81 star t s son 

bains;;; thanaaraat. Ii vinb ra1q,ti Va (1752-1755 A.L.) • 

The Pfo perty of an heirle as mi:il1 . belonging to Pa.rdBShi 

ciaeta was conftabed a.ccording to- custom on hi s Guru. 

In anotherca;ae the p~operi.iy of eOO .heirl13seman went 
" . 

to th3 Govarnmen~~" •. 

the 3uOicial ~YBtambf the 1Uara.thia PP. 71-72. 

The a.uthor haagi van cOLJions rafsraric'3B to too 
variqLB ori:£inalaourc9B coqsul ted by him; ·be haa 

a180 gi Ven .. t;.oo· d8.~9B of tha relevGl1t documents or 

. decisions. From theaOOV9 in8t~cea it, is x.&mxx 

abundantly cl~a.r that tho . judicial system of too 
" 

Matathas was virtua.lly basad on the orif:).nal Hindu 

la.w of the Smriti 8 andNi bandhaa though occasionally. 

they ware found to have' di verted from tt"atri on ac'~ount 

'of Borna paoulla.rcustoms and traditions. 

'., 

" 
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waB confined not only to tha suostanti va" la'h but was 

squall y extended even to the pro cedural la.w including 

" attachment of pfoperty • Civil impri oonment, too ~z plea 

of res judicat~ limit~tion and expante deOi8i~n sometimes 

the rules uein~ rather peculiar. Thus if there was any 

complicated oass whi oh would cause unusual delay in 

deci eion I t~ estate or the watan in c:uestion could be 

placed under the go iJsrnment custody pendin6 tha final 

adjuoi cation. Sometim9s~arti as coul d Oe tJuf, to oi vi 1 

prison during the pendency of th~ suits. Too plea. of 

rea judi catd..--could tie supported by the product.ion of too 

previous mahzars 9r- jtidsnen ts. Curiouely enough, there 
" . 

was hardly any law of limitation with the rs.sultthat 

oorn;;lain ts could be lodged at any time. In ax partf.- UD 

trial, when the def3ndant waS. absent I th9Majli swould 

wait for some ctays before announcing the fin?-l judgment. 
. (24) 

The judgments" Were generally knoMi as Mahzars which wera 

(24) "According "to ·.:lilao., tba word l1&.hZar is derived 

from .the -Arbie word Hzar meaning present." ~ gan

eral application or representation, a statement 

laid before a judge,a. public attestation or a 

docum~nt I atts"etaci by a number of parsons profaBs

ing to be cognizant of the oircumstances of the 

case a1l.d submitted wi th their signatures to the 

.1:.«1. court; also in Northern ~ark.a.ra a written 

agreoment givanby Rayata- conjointly to the Govt. 

fortha performance of any duty" .... -- ~'ilBon, 

G los ear y, P .321. 

According" to the Fatwa-i-l1.lamgiri J IiMuhzir 

is the plural of Muhzur IEhich means an appearanca •• 

•• ••• The Muhzur contain a a statement .of tha claim, 

the denial an.d too de~positionB of the witnesses. 

The ai jil contains arapeti~ion "verbatim of the 

l~uhzur and also of "th~ worda of the witnesses 

after which there i B a. record of the subsequent 
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(25) . 

closely anal~gpus to the jaypatras "fHindu law in forms 

and contents--- ra.ther than to thaMah.Zara of pel!!lsian 

conception. It must a1 eo be said to too credi t of ~hi vaji 

and hie successors that too legal terminology of ,th9 

Deccan was not substantially an.d permanently influenced 

by the Muslim rule, But the Bama thingooult not be said 

of Northern India in particular where almost all the 

le~al terms happened to De of Per80~Arabic origin and 

influence. Evidence is ons of tt~se topics in the judiC

tal system of the Marathas which will atones reflect the 

most. unmistaKable influence of the ~mriti-litaratur8. 

As in th3 ~mritia, Prirn8z}a or evidence haa been prima facie. 

classified as manuai (roma.n) and dai vi (di vine) in the 

Maratha system. The Manusl ~riya. (or evidence) baa been 

further subdi vided . as ltagadapatra or documentary. Bhoga.vata. 

or possessory and gotvi (Baksi)u~i: or oral,correepon~-. . 

ing to the thmfold di v.i si0n of evidence according to 

the Smritis, to wit, likhita, bhukti and sakel. Daivi 
• 

evidence or ordeal a could be had recourse to only in 

, . absenoe of the Manu ai tri ya.. This di aeriminatian again has 

been a.ccepted fnom the v1ry amritiB. Documentary evidenoe 

wa~ given preference in tha first placB; in absence of 

doou~entary evidence. recourse was to be had to oral test

imony of wi tnesees and lastly in aOsence of tn~B9 two 
(26) 

types of evidenc8, ordealacQuld be resorted to;ordaala 
-

proceedings upto tb~ final decrae .·When there is 

an evidence it forms the subject of a separate 

Muhzur and si jil" ----Bai 11 ie, A. Digest of Mahomedan 

law, P. 753. 

(25) A. jaypatra conta.ins among other things a. briaf 

&taternant of too plaint, too reply, the evidence I 

. the depOSitions of witnsse'es, discussions thereof, 

arguqJants, the smriti texts applicable, th9 opinion 

of the sabhyas, tha decision and tte relief granted 

and should be siglad by the Chief Justice •••••• •• 

-Vide Kane, Hietory of Dharmas1astra. III, P.380. 
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again could be applied either through some material like 

A.g1i or fire or through soma di vine intervention wi thir'l 

a gi ven period of time as mean s of proof. T he ordeal S 

th&ugh ~. fire again could be ~arioua forms such as 

Rava di vya, Agni di v.ya. and nirani Di vya. The eli vine inter

rjD,~:xt~:i:xrti%~xtnmtv9ntion a.lso could be of three 

different forms, such as Kriya. di vya, satya and sapatha. 

The kriya di vyas might be of various types BUch a.B Nadici 

kriya (by pluning into th.eholy river) , or Vatiohi Uk 

kriya (by burning lampe) and SOlE on. It i 8 really very 

interesting to note in this connection that there are many 

instances of ordeals referred to in both secular and 

non-secular sansK.ritliteratura.But curiously enough the 

DharmaaU"traa are absolutely silent about ordeals. The 

earlier amriti writers like Manu and Yajnavalkya also 

refer to only a very few of them; but tna maximum numbers 

of ordeals were mentioned and descri bed by the later or 

rather too latest flmriti writers lik.e Narada and Briha,spati. 

The only inference that ii pOBflible from thesa facts is 

that in actual practice roofs and mo"le reliance. wa.sbaing 

placed on the ordeals as means of proof. In the Maratha 

reoords a.1 so va.rious types of ordaa.ls are coma aoroas: 

ItTh3 aa.path or ~riya consisted of two:.parts;of these the 

firat part included religiouB an~ oustomary performances 

n'ec8seary to create a holy atmosphere. suoh as, oathing in 

the holy ri ver or well near the temple. putting round their 

(26) For detaile regarding ordeals, Bee A.nte. Cnapter I. 

According to the Maratha. judicial system, too presen

Ce of the lTovernment officer was indispensably 

necessary in case of trials by ordeals.In order 

to have a trial by means of an ordeal t~ parties 

used to be asked to. go to that lit hae" or place ltrlO wn 

for th3 ordeals-- with a. letter (chirapatra) to .. 

the loca.l public officer and the Gota.. A.fter the 

completion of the ordeal, a thalapatra. was to be 

g1 van to the Bucoaseful party • .!lila Ana the judgnant 
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(witnesses') necks garlands of ~ basil or Tulai leaves. 

plaoing upon thai r head leaves of the Bela tree and 

flowera offered to the image, together wi th tm holy 

ashes and drawing aevenconoentric circles by water from 

the pots (~~nda) of a shoe ma~9r and painter wittrln .~ 

"hi oh they wera to stand whole gi ving lI(i t(lasee8, will Ie the 
27) . 

latter fjart contained long exhortations addressed to them 

"by too Sabhanailt relating to too itDportanca of high worth 
(28) : 

of truth and mentioned ga.ve sins tlhich would befall 

them and tteir forefathers if tMY would gi ve untruthful 

testimony and it ended with a request tothem to spealt the 
" (29) 

truth remembering their fort,. tw~ genert~b~na". Reference 

MayDa made to one instance of Vatici kriya. (ordeal by 

burning lamps) which is Bigtifioant for more than one 

of tll3 Ma.jlia was to be announced on thebaBis of 

this thalapatra------. For details. see Bha.rat lti ... 
Mah Manpa~Quartarl Y IF. 9. 

(27) Similar exhortations also ware found in too differe

nt DharmasU"tras and the Dharmas'astraa --3.ocording 

to the oaste and profession of too wi tne8sea. Of. 

Manu, VIII, 88. 

(28) Besides the rielt of losing the relie70us merit 

aoquired by the different forefathers the witnesses 

themeel ves \\oare exposed to the infl~tion of puniSh

ment by too God Varuna, wtxl, as t~ upholder of 
• 

moral sovereignty, would sevarly punish transgresa;rs 

in general and too untruthful wi tnesses in particular 

~a9 An te, Chap,iter I I • 

(29) V.T.Guns, The ~dicial lIystam of the Marathas, p. ,.. 

89. Before starting any ordeal parties had to 

executa agreements in writing saying m that they 

would abide by the decision of tbe erdaal. Ibid,P.93. 

(30) IIBoth the plaintiff and the defendant fixed up their 

period of a fortnight from the Ttursday. too 8th of 

the bright half of ttB month Sravana. to Thursday, 

too 8th of tte dark half of the sama month and 
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reason. ·The juc1gnent on this ordeal is dated 12thP.ugust. 

1742 A..D. The di8fJute was between two Muslims, Bavaktlan 

Ghori and Polad Shah ~aid regarding tts Mokadami latan 

of village Katraj. The ordeal wa.s performed in a mosque 
(31) 

at Ranjangaon: Besides tM ordeal by burning lamps.there 

acoording to the terma mutually agreed upon (Raji

nama.) ,both of them sat in the mosque lighting 

lamps of ordeal bt:lfore the lIqjD Masjid. They 

were protected. by Government offioer and by the. 

Mujavar (oleaner) of the Masjid. After the expiry 

of the 15th da.y of' the vow, the Mujavar was oalled 

and asked on oath (satya) by the Government officer 

to state the truth about .hat had aotually happened 

to ai thar of them during the fixed period. There

upon the Mujavar aforesaid deposed that on the 

first day when too ordeal started as fK'lad Bhah 

Baid tried to inbafa the incanse trembled, on the 

third day folIo wing hi s lamp could not catch the 

light, th:l lamp turned upside down spilling all 

ttl:! oil it conta.ined. thrice did he try to light 

too lamp ,but it would not burn, and .han burnt it 

did 80 intermittently. For the firat eight days th9 

lamp ligated by Bha"akhan Ghori burnt steadily and 

lIell. On the 9th day following the lamp of ·Said" 

was extinguished. On the 14th and 15th day, P6la.(l 

Sharut collected his legs near hi a belly and lying 

dom on the ground said that h8 ha.d a ahi verlng 

sensation, on the 15th day his light Would not burn. 

the oil lox his lamp caught fire •••••• Thus Polad 

Shah iaid failed in the ordeal of the lamp whioh 

proved him to be in the wrong and So hi s claim lias. 

set aside'! .------ Ibid, Op cit. P.96. 

(31) In the selfsame Maejid there was performed another 

lamp ordeal by Hindu litigants. These tffO instances 

of ordeals show an ip-terestin€:;) "blending of notions 

. which are usually against tue religiotJe feelings 
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wera as indi cated by the Marat hi recorda many ot her 

forma of ordeals such as the ordeal of mi.k and boiled 

rioe and the ordeal of bread. flower and ashee offered 

to God. Sometimes Hindus 'Iould take oath by ~eeping their 

hands on cow-clung and leaves of Tul al plant. Bwearinb by 

the Goddess Jnande.vi and the Mabar-astra Dharma. The 

Muslims were to take oa.th by the h.e.ran. 

As regards the conception of crimes and puniatJDent 

it may be said that there is very little information 

regarding the pra-ihi vaji period. Usually the minor offen

ces used to be punished by the Deshamukha and the Deshap

ande whereas graver of'fencee would be triad by too .;;)ul tan. 

Fromx the time of Shivaji- punishment assumed three dist. 

inct forms. to wit, Diwan danga or official punishment. 

Devadanga. the religious or spiri tual puni sbment of 

expiation and the jatidanqa. During the rules of the 

Peshwaa, however, the central criminal admini stration 'laB 

with the Psahwa and the Chief Justice and the local crimi

nal admini stratton was di otri buted among the Sar-eu bheoar, 

the ~uobedar (or ll.amlatdar) t the Kamavi sdar and the patil. 

An account of Maratha criminal administration haa been 
(32) 

thus given by Robertson: ·Criminal justice among tm 

Maratha.8 wae sometimes aumnary and sometimes dispensed 

only after minute in veetigation ••••••• when there was 

doubt it was customary "for several Government servants to 

be ordered to ei t aa a. court of enqt,;.iry or as jury on trial 

-
of the Hindus and the Musl ims. The Musl imB generally 

were against ordeals and the Hindus would not 

usuall y go to a mosque for taking an ordeal.But thi B 

blendin8 could be pOBeible on account of ttl3 admix

ture of the two cultures and religions on account 

of the Muslim rule in Iridia.. 

(:32) From }leahwa Daftar ,Poona. 
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of a oriminal. These men were collect! vely not termed 

as the f'anchayat though thr:.tir assembly had all the 

assential properties of one. They ware alwa.ys servants 

of the Government and nevar seleoted from the people. 

The culprit had no power to demand such an assembly. If 

the prince willed it, it sat but not otherwise. Its duty 

was merely to gi va verdict of f guil tyf ot too" degree of 
} 

guilt. if partly guilty or of not guilty. The punishment 

was aw~dec1 by the prince ......... The 0 beervation B of 
(33) 

Malcolm alec are very Bi~ificant in. this t%~ection 

"regarding the administration of criminal justice by the 

Sardars under the Peshwas. It has bean rightly said that 

'!Iii! __ 

(33) "Criminal caae"s are referred to too prince of the 

ooun"try. unless Under circumstances where prompt 

mili tary execution is d8emed neOe Beary. No offi car 

under the rank of ~iraubha or Governor and Commanclar 

of a Province (who has had specific power delegated 

to him) can infli at the puni shroont of death. " 

If a murder or robbery be committed. the party 

or parties suspected are apprehended and examined 

by the manager of the town or di stri ct who ai ther 

hears the case himself or call a in the aid of a. 

Panchayat or a tri bunal of not 1e88 than fi Va of 

the prinCipal functionaries or inhabitants, to 

in vestigate the Circumstances. The local officers 

of lio vernmant t the Furnavese of the Di stri ct. t 113 

'Zemindar and the Canoont:.o or Kaeper of the land 

recorda are ~Mvariably members of this court of 

en quiry. for Bo it may be called. 

A.n abstract of too avidence and opinion of 

thi s description of the Panchajat which often 

conduots its proceedings in the presence of the 

collector ie transmitted to the Diwan w~ after 

receiving the orders of the princa directs that the 

pri soner be ai thar released or puni shed. T he as 

Panchayats are called by p~tty Maratha collectors, 
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(30) 
"the lkaratha jurisprudence was chiefly based on the law8 

incorporated in too Smri ti 8. racia.l customs and law of 

personal status developed under the SuI tan s of too Deccan. 

~ law of procedure followed and the system of ordeal 

and expiations formed part of the ancient laws. '£ba rules 

of casta were baaed on racial customs while the law of 

-
perhaps for their own safety than from any regard 

for tM form or substance of justice •••••• Powerful 

Governors of Provinces are not eo guarded and often 

determine without any reference. Panchayata are sel

dom called in criminal caS9S 'Ihen too offence ia 

committed in the capital or ita vicinity; but in 

such case a they are at time s as semllled • and when the 

abstract of proceedings is submitted to the prince. 

he takas the opinion of a ~haatrea or learned 

Bratlnin regarding the sentenoe that should be awarde~ 

and the punisbment is usually in conformity with 

the Hindu la •• The Zemindar. Chaudhries. Mehturs. 

though thly are deemed the na.tural proteotore and 

advocates of their tribes are also the supporters 

of order and authority and as suah bound to prose

cute and punish offend~r8·.----- Central India I, 

PP.556-57. 

(34,) Almost a similar account is given by Jenkins ragarc1-

ing the criminal admini stration by the Ra.ja of 

Nagpur: "The Raja in person or the Kamvisdar adminis

tered criminal justioe. Patale of villages imposed 

small fines. but a.ll of any consequence lIere referred 

to too officers of Governments"--_ Jenkin f 8 Rl3port. 

p .268. 

(35) V.T.Gune. The JudiCial iystem of the Marathaa. PP. 

132-34. 
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sta.tus wa.s purely the contribution of the Muslim. rulera, 

developed out of different types of tenures, .a.s in Western 

countries •••••• During the Sultanate period, the growth 

nf the Hindu law was retarded, because it was not enforced 

by the public tribunale in 'Baneral thougb referred i: to 

in caee a of in heri tanoe wi th the h&lf" of the Brahmana.sabha, 

But more than three fourths of the members of a. Majlia 

were generally the Hindus and it 898ma the Majli s and 

espeoially ita oomponent part too G-otaaabha helped to 

preserve'the ancient Hindu traditions in the la.w of 

procedure and in heri tance. Ir he Majli E! served as a. placa 
I 

for imparting ~nowledge of the Hindu law to the members 

of younger generation and Elphinetone admits that till. 

the end of the Pehwaa period every man was tolera.bly 

acquainted with its rules in civil cases, aven in the 

absence of the codified law ••••• After our contact with 

the 'Britisb these old institutions were n9t}lacted and 

gradually set aside. Now judiciary cased on the principles 

of Engli sh juri sf'rudence was aclopted. From the following 

obeervation of (~6~faSf.orChapekat that "it is a lifeless 

mechanical machineit is clear that the new institutions 
,. (:37) 

have not been assimilated by the people in thi S country·. 

(36) Sardasai Smarak. Granth, P. 44. 

(37) The oomplioated British ju<1icial system as it had 

bean introduced into India will be elaborately 

noticed and discussed in Cha~ter XIII with reference 

al sot.o the judi cia1 reforms propo Bad by 

Dr. K.N .Katju, Union Honte Mini fl~er, India. 
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Maharaja Ranjit Singh was born in 1780, one hundred 

years after the death of ~hi vaji. in 1680. T tla pol i ti cal 

conditione were no doubt different to 'a great extant during 

their time; the Muslim influence also couU not, hava any 

deep and permanent effect on the South as compared wi thDx 

too North. Moreover. thera ware,many sentimental and 

temperamental differences betwaan, Maharaja. Ranjit Singh on 

the one hand and Shivaji on the other. The latter, though' 

he had too highest regard ev~n for the religioz::! of hie 

anemies, avowedly strove for ths revival of the Hindu £sKt 

culture and 'tradition. with thereault that there was an 

actualrenaiasanca of Hinduism in the 30uth. This renaissance 

seain was largely responsi ble for too negation or rather 

the neutralisation of the Muslim influence in the Southern 

India. T he former on the other hand wae alma at unmindful 

of and indifferent to thi 8 aspect 0 f revi val of ancient 

Indian culture and admini stration. The Ma.haraja wae J:uilk 

catholic and purelyseoular; perSian was the language used 

for official correspondence and even trn names of th3 

different classes of official a in tn, central and the local 

departments were of persian origin. Y~y resP9nsible 
were entrusted to the Muslims. (38) 

po 8i ticm a of the state,4' In t he judi cial admini strat.ion of 

Maharaja Ranjit Singh we hardly find any direct application 

-
(38) Thus Ila.hi Baksh and Qadir Baksh were the wellknown 

names in 'the Topkhana of -the Mabaraja; ona branch of 

too artillary was evan na.'Jled after Ilahi Baksh. Tta 

Chief police officer of LahOre uauallyuaed to be 

a. Muslim; Imam Baksh earned reputa.tion as a Kotwal. 

The ~azi of Lahore also was a Muslim. One .1 lmamuddin 

wa.s the officer-In-charge of Govindgarh- onaof tb3 

m~Bt important strong holds of the SiKhs. Nuruddin 

was anaf'l ectionate Chief of Gulablt.hana.. The moat 

highly respected Muslim of the Maharajar'a time WaS 
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of the origin~l texts and cornman tarla B on Hindu la.91 as 

• such as it was to be found in the judicial administration 

of the l~arathakingB. Ae a. matter o·f fact, too judicial 

administration of the Maharaja 'laB quite simple and it Una 

hardly guided by and baead upon the original provisions of 

the Hindu law or any other codf-religi"one or secular. 

Nevertheless. eomenotions and principles were accepted 

and adhered to wuich could wellnigh be tra.ced to ~ origina.l 

institutes 0f Hindu law. Theft and compeneatioQ fQr un-
. ". l39) 

recovered stolen pro£ler"Ly, ordeals, vuniehment with brand-

ing or markinb, ·Panchayat system, absence of court fee and 

stamp I di ecoura£ement . cif u aury, admini stra.tion of justi as 

by the Ma.haraja himself and a.m2utatlonol limbe a8 pur..ish

ment for heinous crimes-- are some of the topics Which will 

too readily betra.y their sources to have·,. Qeen dari vad from 

Faqir AZiz-ud-din who .was the forei@" Minister and 

Negotiater of the Sikhs. He was al so the int_erpre"Lar 

·and the confider.tlal ad vi sar of the Maharajae Saints, 

Sufis and Ulemas, Sayyida, Shiaa and Sunnie-- .all 

aliWe receiVed honours and distinctinna in his Durbar. 

The Muslims were not.lia.bl~ to .pa.y any acditional 

tax on account of tU9ir reI i gion and a.ll till people 

would indi scrim.inately takl3l1! part and inters Eft in all 

social and relic:ions festivals of bothth9 Hindus 

and thE;! Muslims. 

(39) The forme ·of puniatlnent that have been gathered from 

the official records of .the ·tima of Maharaja. Ranjit 

Brngh have b9~n enumerated ttrus by S.Rehohli: (1) 

Dalel .or extra-duty, (2) Fine. (3) Reduction in pay 

or rank, (4) Imp~iaonment, (5) Kathmarha. (stOCke) " 

(6) Mltllation of 1 irobs or orgMs and (7) Fancy 

puniat::men t ;ljucb as iJlack.eninL toe face of too cu1l-1ri t 
i , 

ana paraain-s him round· the to~, stam1'inb ana ur an 0...; I 

iOb too fora head ana exile from uis nat,i va town. 

(Viae Journal 01' Inaianl1i story (19;::'0) r' eX.). 
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the original Hindu La.w at the last a.na.lysi"s. On thea& 

main hypotheses a brief reference ma.y be made- to the 

judicial admini atration of Jfahcu'aja. 1anji t 3in6h in ~anaral 

As it has already baen prefaced, the administra.tion 

of justice durinb the time .of Maharaja Ranjit Singh waa 

quite simple and: eXiJadient. T heraw3.aoo h6t.rarchy or 

courts- law ,dr' hi~h~ T hera- wa.s.a.1 So n'o s.rrangemen t of 

appeal. Thera was a. Chief .court at Lahore whioh wa.s known 

as .~dalat-lil-AlJa. 15ut the refJorda dcinot: claarly indicB..te 

a'l,to Q')Vi the jud[;aa Yiereacttlall~x ap1Jointed, what their 

'Gual if icat ion1Vere t whi qh' law 't hay I.~ere to 'aqmin i star' 

and what the axtan:t.oftheir juri sdictiQ.n was. 'Phers' ,ware 

no doubt ·Panchayats fot '1ill3.f:;aa and sma.ll towns for 

admin i stering civil 'aIle crirni'1a..l· vi". According to too 

lights thrown by the Zuropa8{l Wfi tar stffi Pan ch~ya~s cO.n sfa .. 
, . 

. tedof t4:8~ very hon>3st, upright ?Oct 9x)ariencedpereon s of 

.high char!::tcter. There was no lawbooka binding on the 

Pancha:rata regarding the autft.anti va law ortha prQcadural 

la,". Caeea of loans, 'marriages, thefts, far~ery and disputes 

reiatint; to property wereeettied according to t~ cuatoma 

oftbe C'luntry. But tM lQ.U1s of inharit311ca we'ra based on 

. precedent or old deci Bions. Snme judicia.l records were 

available from the Kazi-k.hariaor th~ law o:~ fice. The wltTlesl;1. 

aaused .,to talce oath by the HoIV' Granth or by the holy . (41) . ' . oi • 

waters of the T:i:anges. Thie mel~dnt o~th was also· sometimsl 

--
~om9 forma 6f t.oo eapuni ahments ar~ to be 

found in the ori final ta-:d, 8 of Hindu l.aw al so. 

(4:0) The Smri-tiB and the Muslim rul~ra also insisted upon 

aomehiclh qualifica.tions in appointinb a man as JUdl::l9 

.or C-iazi. 

(41): T hi B mods of .oath. or sa.path ~as to De sean e van in 

th3 Smri~i8 ift var ieus forma. Fa riha ir actual appl i c

[;l.tion I SS9 J\.nte .Chaptsr XI1-":- Mars.thi Administration 

of justice. 
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(42) 

resorted to even during the ·Bri tiehadmi"ni stration. Spies 

could be engaGed in tracine; :theft and if the foot ptints 
-

wera found in a. parti quI ?I viII abe, the «,Ii habita.nts I)f that 
. . l43) 

village ~ould be responsible 'fer <mOine the k_i thief and 

get him arrested through the Panchayat. Ordinary criminal 

di sputas . ~g. affray were heard by tha head of the 10ca.l 

area concerned (Taulakdar) who was competent to inflict iilxll 

fines or cor~or3.1 punishments. l'hsre was no such thine as 

prison; thefts and dacoities were vary rare. ~omatimee 

thera were disputes reC;arding lands. but the uovarnment 

neI!Jer used to pa.y any bI'eat .head to·such casas. rae vi llag9 

people used to settle them ai thar amicably or by fighting. 

(46) 
. Sometime s tta M.aharaja would per sonally adjudi cate 

certain cases. According to some papal's dated 1891(Vikram 

era.) if any pa!"son wouldpr-esant· any C~S9 before th3 

(4,2) SimI18,rproviei'o·n was to be found in i\.au~ilyaf a 

Arthae'3',etra. , See A.nta Chapter V; The 1,:uslim rulers 

sometimeawo\..llj personally enquire into casas in.cog

nito; Vide Ante,Chaptar I. 

(43) The different imri tis a.'1d the Arthas'astra of u.au~ilya. 

also provided that if the thief Could not be detected 

or th~ stolen property recovered, the king SQuId 

oo.mpensata thaa.ggrieved parson, ~99 A.nte, Chapters 

IV to. VII1. 

(44) For detail s· regarding the origin, nature and function 

bfPanchayata see Ante. Chapter II. 

(45) (a.) Fate Sing v Piara ~~Batri: T hi 8 has been recorded 

in. soma papers datad 16th Vi ahakh, (Vikrama) 1891-
. ~ 

Fa.~a Singh, too defend3l1t, took a loan of 6000/ - from 

the plai'1tiff Piare \(satri. B~t whan th~ money was not 

repaid even after repeated demands, the plaintiff 

brought th-e case before t.M Mahara.ja who effected 

an ami cabla sattleman t acoording to whi ch the Jdlain- . 

tiff was to renei va only R:;.10001-. T be Mahara.ja aS~9d 

Sardar TejaSinGh, too Gommandar of the army. tOUIIUXB 

. realise too sum from tne esta.te of Rateh Singh and it 
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Maharaj8:,t he 'fiQul(l oometimea hear the case and Bometimes . 
he used to send the case to be haard by the di atri ct and 

i\-. • 
other rasponaibla officers. Too ma.nner in which,too 

Ma~ja personally d.ecided certain cases of loan indicates 

,that action was taken on the lines of roodern arbitration 

and Conciliati~:m BoardS. T h!3 legal system was Quite c~ap 
• (<:l:6) 

and inexpenai va. There ware no such thi ngs as court fees 

or stamps. \o¥'han a. dacree \'laa given,the rule was that 2~ 

of the dacretal amount u8ed to be taken from the Decree 

Holder for the Government expenses. Even in theft cases 

where the propartywas reeryvered. t~ Government ussd to 

take its share in the shape of pr~sent. There were no 

regular jail B or pri eoo a and al so no differn 11 kinde of 

punishment for different crimes. Generally thare w~fina 

and whipping. Sometimes people wooqco!lll'1itt'3d heinous crimea 

or who were habi tual offenders had some of their limbe such 

as hands, ears, legs or nose amputate(J. There is no indica.

tion from the recorda that there was capital puni ahrnant. It 

appears from certain records that the Maharaja. severely 

reprimanded Borne of hie Governor~ and indicate14~8 dis ... 

approval b9cat1s9 Borne criminale ware ,put to death. An Engli8 

writf3r ha.s wri tten tha;t onoa the Maharaja. E ordared tt1a.t the 

hands of an offender should bas9vered and thi a order was 

8i ven in the' presence of that wri tar who she wad hi s aurtJri se 

as the Maharaja looked towards him 81ld said· -V;s a1 wa.ys 

punish. but never kill". Some peculiar forma of punishment 

get it credited to the treasury for disbursement to tn 

plaintiff. 

(b) Karam" Singh va Satlhuram Ksatri: T hi a i a another 

Ca.se of loan deci o.ed by the M;a.ha.raja. as reCorded in 

some papers dated 29th. Maghar. l891( Vikrama),. In this 

cass defendant Karam ,sine;h took a loan of' &5.3000/ ... xx 
" 

from the plaintiff Sadhuram ~satri. But at the intar-

venti00 of the Ma.haraja the· BUm to be repaid was fixed 

at &.1600/" only. 

(46) For detail B r9gardin~ the hi story and annunt of court 
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801 so wara aoqtatim~t eta vi sed. Marks wit,h rad-hot iron wers 

made on"tb9.'~feh8a.d; or the f~ac9 of the criminal was 

bla.cken~:~<J::;~ was made to ride a donkey wi th his face 
- ;;; :r~-~·"-~ . .. 

tow~e its tail. In this oondition he was taken in 

procession through the public roads. Some military papers 

dated 1893 (Vikr~) aleo indicate that when some soldiers 

of Laffut !I!I created soma clis"turbanoaa and mutiny" Borne were 

di ami Beed from servi cs and Borne ware fined. In thi B oon oeo

tlon ons Kahan Sin::;,h had one of his a~e severed and his 

forhead wa.s mar~ad wi th a radhod iron. And ons Jama.i t Singh 

proved his innocence by putting his banoa into the boiling 

oil; he was not ol1ly Bet fae, but he .a.s a.1so ra.ised to the 

rt;\nk of a. Nai k.. 

From the illustra.tions given above it is abundantly 

claar that tr48judiCi al admini stration of the "Maharaja 

R&1jit Singh also was to some axtent tIDdebtad to the 

fea in ancient and modern India, in modern Chine.- and 

in the administration of justice in Maratha, Viae 

Supra. Chapter XIII. 'f he pro po sad judi cial reforms 

of Dr. h.atzu also ~lith respect to court fees have 

been noti ced in that connect ion. 

(4'7) The omriti texts provided for capit"al punistlnent; the 

Arthas'astra of Kautilya .. k also mak9s such pro vi sion . 
(48) SUbject"to the influence of Hindu law, the administ-

ration of justi os by Ma.ha.ra.j~ Ran j it Singh was 

primitive and arohaic~ nevertheless, thA system 

suostantially BArved the ends of the then SOCiety. 

As a matter of fact wha"n the Britishars introduced 

the elaborate judicial sy-starn of "kD too ~"eBt, the 

people showed their di aappro val. (Vide, Maw-aja 

Ran jit Singh, written by Si ta. Ram i.hhli in PIIl1 ja.bi. 

PP. 218 etseq.) 
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original texts of Hindu law from whi ch aoma notion e and 

principles were accepted ~eiouSlY or unconsciously and 

expreasty or impliedly. The actual application of tM 

orig,inal Hindu lail even during eomparati valy recent times 

co vering the 17th, 18th and f[ a part of the 19th century 

moat unmistakably indicat~ the continuity of th3 Pure 

Hindu law whi oh originated se veral centuries oefore the 1: 

-birth of Chri st. 

4. SOME SANSt!.RIT JUOGMEN£S OR Jl1.YA.PATRt\S OF 
•• .1/1' 

THE 17th AND THE 18th CBn{-rCRn.:S: 
* -

References will be made to Bom sanskrit jU~8nts 
or jayapatraa which will clearly mean an independent and 

unmistaKable eVidenoe of the fact that tte Hindu law 

ae en ehrined in the original texts and conrnentaries was 

invariably u~8d in actual practice and also that inspite 

of various vicissitudes both political &~d 80cial-- the 

tradition thereof was brought doW'l to quite racen't times 
~ 

to b~dified by the judicial system as introduced 

during the Britishadministration.IINo unbiased stude(~9)f 

the Smriti literature" t observes an eminent Indian jurist, 

can assert that the system whose beginning and development 

are tracea.ble from stage to stage was who 11y imaginary or 

ideal. The rules laid down ¥IX are so detailed and practical 

and their development i E 80 na.tural tPat -thay must have 

been the result of actual experience in th3 daily administ-

ration of just! ca .......... T be Dharmas rietra .or~s as well 

as the cO!IJDentaries and the Ntbandba Granthas have bean 

produced from different parte of the cl')untry and ftlma of the 

corrmentariee and Nibandhas were produced under royal patro

naS9 or by mil authors who were themesl ves associated Q'li th 

(49) S.Varada.chariar, Judge, Federal Court, India--- The 

Hindu Judicial System, pP. 231~32. 
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publio administration as Ministers or Judges •••••••• ~hy 

should they all have indulged in the pa,stiroo of' writing 

about a system of judicial administration which never 

existed? The j~ya.patrasof Darbhanga and Java referred to 

by Ur. Jayaawal and Professor JollY afjord proof th8,t the 

directions contained in the, Smritis a8 to 11 the forma of 

judgmen~s were in cMft being follo~ed". According to 

Dr. Ludwik Stannoack also "the nonjuridioal sourceB in 

classioal sanskrit mirror many laga1 provisions relating 

to the oontracts of deposit as included in ,ttl3 Srnritis and 

even complete tnem, particularly as to tUa ownership or 

detention of the objeots deposited, vis major, in ~~ 

inte~um restitutio of the objects dapo s1 tad I dinial or 

restoration of the objects deposited etc. This shows that 
the rules contained in the Smritis and relating to the 

con tract a 0 f de po si t, ware 1 i vi ng rul a e t hat were wellltno wn 

to the general public". 

(50) m Juridical itudies in Ancient Indian Law.TtE 

author contributed 19 valuable artioles on the above 

subject vide Journal of the American Orients.l 

~ooi6ty. Vola. 72 and 73 (1952 ... 53). 

Concluding hie article No. 19, Dr.Sternback: further 

holds that Wdespite general rules determining the 

accurate usage of terminology in the Alrum~a8, 

the no"ll;juridical sources in claSSical aanek:rit 

instead of l1.ain~ technical legal terminology found 
~ 

in the ;;)mritio and Bhisyas, employed for the desig-

nation of open deposit (nik~epa), sealed depoei t 

(upanidhi). secret deposita (nyasa.) mutual depOSita 

(pratinyasa), deposita for uea (Yacita)and deposita 

for delivery (anvahita) colloquial terms flUch as 

nyaea,or nH:~epa, alttbugh the nonjuridical sources 

show that too contracts of deposit narrated there 

were not the contracts which were discribed by tm 

colloquial terms used". 
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5. THE JA1APATPA IN THE LASE OF :. 
f ~ 

TuURA.M sAm~N WITH CO SHAERS. ~ •• u .PLAINTIFFS 

vs-
. . n,. 

1::ANINATl:-IA. ~RMA.N •••••••• '- •••• -•• ~ ••• DEF~NDA.NT • 
. ~ : 1 .'. ;.' _':~.' 

This ia a unique document throwin£- an inexhaustible 

fit floel of light on the actual \1()rKin g of the Hindu La.:

of the original texte and the commentariee. ThiS dooument 

has been fully examined by Dr. t . .P {~~Jaswal in the journal 

of the Bihar and,Orisfa Research SOCiety. In the worda of 
'. 

Dr. Jayaewal ·every lime of the abolJe judi:PlBnt is (E£~rable 

to Hinu las texttM and he -reali eed for the first time how 

a Hindu judgment was written, how the SaUha of the Hindu 

judges endorsed that judgmen t and how stiff I .ox ae vera and. 

dignified, tacmical, methodical and scrupulously formal 

a Hindu judgment used to bell. T he said J ayapatra was 

obtained by PancU t Vi eMU Lal Jha from the house of Mathura 

Nath Jha of the village Dharampura near Jhanjhar-pur in the 

district of Darbhanga. This Mathura Nath 1Ias a descendant 

of Rup81latha T hakkura woo has been mentioned as one of too 
forefathers of the defendant Maoinatha ~harman in too 

judgment itself. The judgment was written and signed by 
J~) _ _ 

Sacala Mi era who lias e vi d.ently the Prad -vi va~ of the 

(51) tbORo, 1920, PP. 248-58. 

(52) -The Hindu rulers of Tirhut "ere practically 

independent so long as they acknowlad~9d their 

aubmi saion to the Mahomedana by the. payment of the 

pa.:mt9Rt of annual tri buts. T hi e tract! tional system 

had remained orthodox under Brahman rule and 

culture of Mathila as a.ttested by a vast legal . 
literature produced there in the Middle Ages •••••••• 1 

evidenoe of a nevI type came forth in support of 

our expectations when in 1918 Pandit Vishnu Lal Jha 

broufht to the so ciety at the time of its annual 

meatin g fi ~e O1'i tinal 1 i t~19 deeds written in 

sanskrit of dates of the time of Emperor Muhammad 

. ---
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5.fHE JAYAPAfRA IN THE <ASK OF :- I 
TULkRAM SAR~{AN WITH CQSHAERS ••••••• PLAINTIFFS 

I L\~. 

VS 
.. 

lifANINATBJ\. SAffi&N •••••••• " ••••••••• .DmFENDANf • -

This is a unique document throwing an in9xha.ueti~le 

f/llJoC of light on the actua.l worlting of the Hindu Law 

of the oriGinal tans and the commen taxie E'. T hi a dooument 

has been fully exarniT!ed by Dr. L .P ,JayasVfal in the journal 
- \51)', , 

of the Bihar, and Orisea Research Society. In the word~ of 
~~ 1 

Dr. Jayaswal ·every lime of the abo va judgment is lE£!ratlle 

to Hinu la'l tex.t~ and he -reali sed for the first time how 
'. 

a Hindu jude:msn twas written, how the Sabha of the Hindu 

judges endorsed that judgment and hJw Btiff ,.ox severe and . 

dignified. technical, methodical and scrupulously formal 

a. Hindu judgment used to bell. The said Jayapatra was 

obtained by Pandi t Vi ehnu Lal Jha. from the house of Mathllra 

Nath Jha. of the v1118.£9 Dhararnpura near Jha.njhar-pur in the 

district of Darbhanga. This Mathura Nath 'lias a descendant 

of Rupanatha T halt.kura wh) has bean mentioned as one of tM 

forefathers of the defendant Manina.tha Sharman in the 

judgment ilB~lf. The judgment was written and signed by 
'" 5 ) _ _ 

Sacala. Mi era who lias e vid-ently the Prad -vi vak of the 

(51) ~ORSJ 19GO, PP. 248-58. 

(52) -The Hindu rulers of rirhut tiera practically 

independent so long as they ac~nowlad~ed their 

submis8ion to. the Maoome dal1a by the payment of the 

~,~nt of. annual tri bute • T hi s tracti tional system 

had remained orthodox under Brahman rule and 

culture of llathila a.s attested by a va.st legal 

literature produced there in the Middle Ages •••••••• 4 

evidence of a new type oame forth in support of 

our expectation a when in 1918 Pandi t Vi shnu Lal Jha 

brought to the society at the time of its annual 

meeting five orie:;inal litile deeds written in 

sanskrit of dates of too time of Emperor Muhammad. 
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Chief justice. It was also Bi@1ed 'by the PUiSl(.e 

f 

Shan to the time of Del hi SuI tan e and the white 

Go vernorB of Calcutta. All these Uk:l related to 

sales and purchases of slaves. They were written 

by profeseional acribas;in one of the documents the 

scribe haB mentioned hie fee of rupee on9"--- reid. 
According to t~ Maithila genealogists ~acala Misra 

was t he Chief JUf?ti 09 of the Raja of T irhut; he was K} 

also honoured on account of hi e learnir..g by the 

Peehwas.m: On certain information gi van by Df .Ganga 

Nath Jha.,it is indicated that one of desoendante 

of Sacala l.Hei-a (Babu Keel Misra of Darbhanga) still 

he Ide some landed property in the Central prqiince8 
, ' . 

originally £i ven to Sacala Miera by the peshwas. 

According to a Pri vy Council judgment al SO (6 M.r .A.. 

164)Sacala Misra waS tha Chief Justice of the king 

Madtu Singh who succeedaCl to the Raj in 1775 and 

retired to Benaras in 1807. The following obr.ervations 

of Dr. Jayaswal are very significant in this connec

tion: AMadhu Sinbh sucoeed9d to the Tirhut principa.l. 

ity Oefora the effecti va poseeesicn of the East India 

Company. Madhu t>ingh had troubles wi th the East India 

Company and did not accept a eattle~ent till 1800. 

At or about that date the Raj of Tirhllt and its 

ju~iciary must be eupposed to. have corne to their 

mlo se. Sa.cala lH era r 8 jurisdiction in 1794 when his 

master has bean quarrel1 ing with the East India 

Company about his lands and pri vileges must have been 

Confined to the pri vate IBllds of the old Raj and . 
wi thin a few years when th3 Companyt 8 courts were 

f irml y e stabl is hed that 9xerci se 0 f judi 01 a.1 pri vi 1 ega 

of do ing in just! Oe in st.ead of justi cs must h8.ve 

ceased". (Cf. Fifth Report I PP. 452-53; pri vats lands 

"'Milkeaut of Raja Maabo . Sine;.b, P. 468)-
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(54,) 
judges or the members of the Council sideways at the top 

of the jayapatra indioating their Concurrence therein. Too 

judgment corresponds to the English date 10-6-1794, wnich 

is almost the end of the tJeriod of the Bocalled Ind&-Moslirl 

system which had largely been affeotedby british system 

of law. It is irrmenaely interesting to note that "tba ) 
t55 

judgment is thus one of the very last ~umull products 

(54) Dr. Jayaswal doubts whether the signatories in the 

jayapatra were members of too Benoh or the Jury. If 

we take into consideration the eifTIiflcanca of tte 

api theta "G-atamataaran dharm8:dhyak~an and Panq.i tan II 

we may be incl ined to thin k that the members referred 

to in th3 jayapatra were members rather of the benCh 

t han of the Jury sa-bha.. T hi e i e a1 flO eupported by 

Dr. Jolly (~e9 Supra). A.ccording to too text book.s on 

Hindu law, as Nitra Misra. the author of the Varami tro 

daya says, the sacha. ehould conaiet of 7, 5 or :3 

members"f'tha oed member having been laid do'iYl to 

Becure the majority in casaof difierenc9 of opinion M
• 

But frbm t hi e it does not oeceaeari 1 y follow that 

there cannot be an odd mernberof' pt.ti ~a judges on the 

Bench. For too respecti ve funotions of too different 

members of the judicial council (Vide II i tra Mi Bra, 

PP.41-42.). 

(55) The dates of the jayapatra and iota difcovery are very 

important. The judgment bears a date that corresponds 

to the 10th of June 1794 A.D. In 1918, Pandi.t Vishnu 

La1 Jha;, brought the judgm~nt at too annual mc;g-ting 

of the B.O • Researcn ~ociaty. The judgment was wri tten 

in Maithi1i script. Henoa thet'e could not· De any 

doubt that it was wri tten in Mithi 1a. The abo ve dates 

are very aif:11ificant to indicate the continuation of 

the Hindu tradi tinn based on the ori6inal texts and 

conmenaariea upto~loaa of the 18th century when tt¥3 

East India Company waf! quite firmly eetablished in the 
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of the Hindu C9urt. The tradition found. in the judgrrant had 

comedown from the faroousKames' vara dynasty to whose 

'Eoci~ possession and power or privcipality, the Rajas of 

Tirhut of·the MUSS of·Yehesh'rhakur succeeded aocording 

to the pri vy oouncil dectfaion (6 M.1.A 189) ••••••••••••••••• 

It i8 due to the peculiar culture of Mithile.--aince the time 

of Ianaka. t hat we 0 we thi B longi vi ty of' Hindu admin i stration 

of Hindu 1&. and that legal history o.wes this precious gift 

of Hindu judgment- .1~) jayapatra. referred to above is a 

typical sanskrit judgment cOmplete, coroprehanai va, fully in 

consonance with the provision of the Hindu law and wholly 
. . (m) 
preserved in its content. Briha.apati defines a jayapatra or 

a document of Vi ctory as ooe whereio "whate vaT has been 

tranaacte,d in a suit, the plaint, the an8wer and so forth 

as. well as the gi st of the tri al sh:li\sdbe noted". The 
. (~) 

oontents of a rmdarn jud5rrlsnt a1 eo .al~ st idanti cal. The 

jayapa.tra in question may be 8uUlDariBed a.s followB:fha 

country. The diSCovery wa.s quite in k.eepin~ with the 

view of Dr. Jayaawal that -the HIndu traditional 

administration came down 10 Mitnila. even in the 

Muhamedan centuries". This was also_ corrboratad by 

Mr. 0 I Ma.lley whi 0 baerve.s t that "'the Mahornedan con quest 

paaeed over the land with:?ut sweeping 3.\18oy all the 

ancient landmarks. In soma pI a.ce s I the Mahomedan e 

allowed the Hindu Chief 8 to remain unci sturbad in 

their possession and in others they appointed new men 

. as ruling chiefs; but in either case they did not 

interfere wIth the internal administration sO long as 

their tribute waa paid ••••••• " (District iazette, 

Darbhanga, P. 17.) 

(56) No other aanakri t judgment ha.devar been di BOO vered 

before; of course t hera?lere II in stances of exarninatil')o 

of the accused, Bxamination of a witness and evan 
.... -arguments·-Oy advocates which the commentator Ashaya . . 

has preserved til in the c3.eual report of a case tried 
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plairitiffs in this oaf:S 'are Tutaram Sa.rman ._and hie severa.l 

co-share a Ball i J I atman, 'anaki 31 arman and .others while 
, 

the' defendant' is one Mani Nath »arman. The cliE.lJUte was 

wi th re'spect to the right 0 ver a alave woman Saito by 

nama who was the daubhter of the slave Mari. T he plaintiff s 

claimed Sai totoba restored to them by th& defendant. This 
. .' ,. 

wa.s the plai.nt. But t.he defendants reply ·or written 

st.atement wa.s that Saito was in hi B ~!l:Xpo eeessionwi th 

her ohildren but-that he did not lenow her status' or hoG 

she had hippened to balon~t6 hi B f8)liiiy. ·r hi a repl ywae a 

denial (Mi("hbth8.ra); eo the Onua of proof:ll lay on the 

plaintiffs aCCoJ;din~ to the dictiem of Vyasa. who holds 
, ~. - .. 

------------- ~-------------- -----------~------.------
in·thecolJrt of pataliputra". (For the f3.ote ()f~he 

case and too law~oint8 decidedttlarein see Mahic!ha,ra 

V Sridtia.na, ia.ored '~oob: 'of" the ~aBt. Vol. :crull. 

PP. '4)-44jtha main point of law invol vad waathe 

questinn t')f liability for dent. Cf. alBo the nota 

of Dr • .J~ya.f .. al t Ca.l outta La~ Journal. 1913, ,mr, 

p .59. D:-

(57) .VI. 3. 

(58) Vida ~ection 367 Cr. p.c. wruchprovid'9a inter alia 

tha.t ~."av~ry. judgtnerit sha.ll ~ except as otharwi'a~' 
. . '" . 

expresslY'pro videa by this Goda oe wri ttan by the 

.presic1in c offioer of t'ha court, shall cootaintha 

~(j:mknupoint or,po'int·s [o'r at d9tert!lin&.~.i(jn, the 

deal eian 't hereon Bnd the, rea.son e for the deai eion a 
and shall beeignedMd dated by tha pr.eaiding officer 

" ....... '.. .. . 
According to the eJ viI \?rocadure Uods, 

, 

. It judgma'ot means tha<at~tement .g1 van by the jud~a; of 

the .~round8 of ,a ·d~cre9 orOBrll • .For the definition of 

:iecree and order ree ~ection 2(2) 3.nd section' 

2 (14) 0 f theC.p.C. 
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that in c.:1ze of a plea of former judL,.m-=!nt (Pran nyaya, 

Res judicata) or a spC)cial p18a t~ r.efel!dart has to prov9 

hie Cf.se. in a plea of ~e"'ial, th9 pl9.intiff hae to prove 

hie caE!e., in confl3ssinn or ad':'! esion proof i e not rec:.uired 
-

at all. Than 'rularam pro po eed to pro va t tLl3 factlJ of Sai tae 

baing the daughter of the elave'father Ma.ti. To this the 

defendant Mani N atha 0 bj ected by pa.yi~g that it would be.r 

immaterial a.e the fall acy of begging the que'stion would be 

in vol vad in thi s process of argument. 'Thereafter the 
«:; 

pla.intiff 'rulira:m wanted to prov3 that Sait§.la D'k)ther Yado 

was his female. sla.ve.I,To' this the defendant agreeing, the 

plain:tiff wa..s allplvad a.n~ adjournment for a. fortnie:.ht. A.fter 
f . _ _ ...... :, ":. r 

the ,apjournment whan th9 plaintiff Tular9!ll aVfJsar9d' bafora 

t he court. he pro po sed to pro va t hl1.t in t be Mahomada.'l yea;[' 
, .. 

of 1158. LJ.3 V9ars before ·th3 elq,im in suit, with~-~ha heli> ,-1 

of Cianadhipa. aipacanda and Ram B~Bh, the ~s1ave rW!J~~; Sal tai li.-I_'_ 

was forci vely taken to hi s i1illace 'liners 1iih.6' wia amplo yed 
... !rI"'~ .~~. r 

for sla.ve W')rit for -~hree months. To ·thl~l thg re?~yJ.,:~~t ttia ~ 

.defendant was t-hat fr-,rce. W;-}.~ nr) peoof ~_d that'l,ca.rr'!:ng.~l 

Saito by force did not ~ prove ~ything. The pl9..intiffll 
i 

Tul':l.raAn had no docum~ntary evidenoa; ~~be wanted a.r1oth9r.#-
;""_.. .:..~-

adjourr:ment to pro Va hi e 03.;:q through hi 'E' o~'D"'-slava Bajaha. 

But ,the pl9.intiff did not turn up a~ef1~a.ft9r t~o months; 
~,o ~ 

and when be .... s-a made to ai-ltF~9.r bafora the 

defendant deUir.ed t-o J a.ocept the ~videnca 

wi tne aa Viho ~a.a anI y ha.lf t ~ ~g9' 0 f the 

~af 9l..istica ·.aoceptadtni S o-bjection of 

co·urt, the 
, .!i ': : 

• oW t ~., 1..1 

of; a "singla 
~" . 

contra varay. The 
. , • ~ "lI .~.', 'J t !....I r-: _ r~:..[ 

the d8fgnd311t on -

t h9 in junct.ior.. sof ,S' an kha'3rid Bri':l3.E~ati wlW ~1Jd tllit -

0:, 

Ii f~'_·
L\W prIests sh:alltleacce-pted ae wi tnes::.-eti' bUt a slnble -

witn9se sr.a.ll iri -no C':iif9 ua examined. A.fter thi g'tha pl:~in:- ~ 
- - .I . _:,~ . . ~' 

tiff Tu.l~a.m iJarm8.n -7.antl3d, to pro va hi s- o~ee by otdeal s 

(extF~ .. or{jinary~,proofj as there was no other ordinary o·r 

," t} "r + h' 1 ./. h . t ~eC'':il.ar. e:!'-I\.mony ... 0 \J IS G.l. Co u.er3 ~~as an ObJdC ion on 

t he part ~~ ~ l"L~ dar ~n~~.'~. ~ho a.e~'3rted t~at no o,r(~~.C;l 7,T:Ji, 

could b~ accepted in f3.ca of his ~os8~ssi,qn_Bx:'9ndi~.ovar 'i 
I ;: U El" ~ -. -' .-1 ..... ,;, .- '.. - ,- '.... - . - ~ 

l:1undred yaa~8 and fOL'r e;,qnerations to w~t, Ma,dhu ,.:ludan ,\",>u \ 
~p .. ").:.". ~ ~ __ :o.:'~ "t.' f· -- ( • . _~ -''''', -:. :..+: " ... _ ,., 

.rna.k~~ur~: Rupnathrbakkur, M811i N8;tha o;)!arma and ?dina _Natll, ..• ~ 
; . -). - .---'-- - J .' 
., 

.-.--~-. -----=-~ ~.-"~'- .. ~. " 

j 
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that in case of' a rAsa of for'mer judt11l9nt (Pran nsaya, 
. . . - . . 

Res judicata) or a. specia.l plea. t~'def9nd?nt has to ~rova, 
, . . ".,' .. 

hi sCO.se t in a ple:a,of CB,l'1ial, the plaintiff hae to pre fa 
" "' hie care,. in conf3ssion orad~ission proof is not recJiired 

at all. Then -Yul~r8m proposed to prove the f~cta:, of Saitaa 

baing the daughter of the slave fatbar Mati. To this the 

defendan t 'Yani N atha 0 bjectad by eaying that it "auld be 

inmaterial as the fallacy of bagging the questi-on would be 

in vol ved in thi 8proce~s of argument. Therea.fter the -plaintiff 'fularam wanted to prove that Saita1s mother Yado 

wa.s hie female slave. To this the defandant agreeing, the ' 

plaintiff was allowed an adjournment for a. fortni6ht. After 

. the adjournment~han the plaintiff Tular-3m Cl~fleb1.rsdb3fora 

the court II l19 pro po aatlto pl~O va t h~t in- the Mabomedan yaar ". 

of 1158 J "ii3 .year E before :the cl'1im 'in suit, with the hel}~ " 

6 f Ganadhi U~ ~ pacanda and.RamB~ah, the~la.V'e w~rn3tl Sai ta 

was forei ,ely taken to hi .s 't1illaga where w~ ~~~S employed. 

for slave Work for thrae',llonths. Toth18 ,thB" reilly of'.tha 

qafeno.3nt w.as t~a;t fOJ:'C8WtLB no peoof and that carrying 

Saito" by forceciG not" prova anything. Tha~Haif}tj.ff 

Tulir~ .had. no docuroentSl-ry evidenaa:; So 'be iIlMtedanothsr 

adjournman"ttopro va hie case .ttu-'ough hi a~"wn slavs Bajaha. 

But -the plalntif{ did not 'turon up evan aftert~o months; 

"arid" whan hawa~ made to a.~b>9~ bEifora the qourt J t'ha 

dqfend:311t deU.ired to a9capt the !3vi.dencaof ~ sin€.le 
" -

" " 

.. witnessVlho wa.s Q[11y ~lfthe"age oftta oontrovereY •. -The 

~ief 8U:Bti'q9,:~cCei?tad" this (:dJjac'tion of ,the defgno':tIlt on 

" the injunctions of. S I an~ha wid' Bri ha.svat1 who holid that: 

"," twopr'L,:3sta ehall be ",accept"ad as wi taa~;:oeabut a sineJe 

," <" wi tn:9 sa s~11 in Tio case 'De'· exa.min~d. A.ftf)rthi a' 'the pIai,n-
. - - - '" " 

tiff Tularam ~armar) ";@~~d to pro v~ hi a C,9.S~ by ordeal s 

" " . 
. ,,'" 

{e:;:tra oTdinar"y" procf; a~t.h~re W$.~ rio ot.,herordinary or' 

,eacular. t's"stilpb0Y .Eo tht s also ~h9-r9 was an c bj9qtion on 

. t,ne part6i' thede{gnd~twho":a.8e9rted.that no ordea.l 
". '.' .' .;=(-

could b~ accepted in' face of hbiPO sse ssio'n~x~~:3nalnb o:7er 

~urldr8d ve"a.rE and fOlJr· g~n~rationsto wit, Ma,dbu ~U"dan 
• . __ -~ . ~ • : I' .:., .', 

T na.~~t, Hupna~h rnakl':.l.lt ,'I~anf Niths 51 arma. and ~rar:a N ath 
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$'arma. withoU':& ~y voice baing raieed on the part of the 

pl:i.intiff .apcwithf'illt any interruption 'particularly in vie .. 

of the fact'tba.t thA plaintiffs \'19raquita close to the 

n9f~nd8!lte. If an ordea~ was tg be ~cc9ptab19 in thapre sen t 

oe,ee then why :not. the S9.ffi3 principle be a.pplic~bla in a case 

where po eeessi00 _ had baen eno. of thous311d years wi tbout any 

oral or dOQumental7. evi:jenoa. 'rhe strong reply.,w.as aCc9pt9d 

bytha Chief ·!ustice and his oomvanian judges on the 

8.uthority of ~a:tya:Y!U1a whose aphorism runs thus; "wit!1saa 

is stronger than imWance; document is stronger than wit!19SS 

and uninterru,tited poases~i')n for three genarattonJ is 

stronger than tb.asa". It was thus ruled by ths·(fuief Justice 

Md other8 of the council that they were ')f opinion that 

r9~11y tha texts of "thief ata" attri·buted to Narada hav3 

aPiJlication where on an enjolmEmt of pO·SE'38Sion by the man 

in .P08E9ssion only for a. short period. How could it be 

other-wi se? Thus in ~a.be9nc90f·secula.r proof in' mattara of 

imrnovatJla pro'Ps.rty.tha applioa·tion of~ordealsha.eb9an 

negati vad :by the text .of ~i tamaha. whi ch has b~en commented 

upo'n by Harinat·ha \Jpa:dhya:ya:'~Mi saru tH ataaridothercomment .. " 

ators. The r91ava.Dt. text in this connection runa thus "In 

disput960 var immova.bles, ordeals ah.)uld o"'tbereSort9d to; 

the deCision should be arrived at with too help of witnesses 

c1ocuman'ta alfd po sS9ssion". Thus too plainti1'f W9,e not 

allowed to ta,k.e recour~e to prove hip cla.im 01ar th3 sla.ve 

woma.n Sa.ito "by means of an ordBal with the result that tha 

the plaintiff was unsuited and had to loeetoo caues. The 
.~ 

document 'If Victory ( Jayapatra) was gi"Ven in favour of too . 
- .. , 

defendan.tManiNatha.who provedpossessioh for more than ona 

hundred years--": a condition 1Ahich is legally necessary to 

proveli to. establish a claim of right over a Cheti !)r a· !>'b>-
. ~ ,. 

slave woman. 

A.fter the8e arguments, reasonings and rulin68, the 

Chief Juaticeaddreased this decroe or order to the other 

aaohy~a to signify their consent as impartial, learned and 

virtuous judgas. The jayapa.tra was si81ed and dated by the 
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1,-

Chi9f #IU Justice. ;;>aoala. Misra aIld the other judges 

signified their concurrenoe by aiiJling their ~ameei(jewa~{8 

at the top of the judgment; before putting their signatures 

ea.ch e.1'te wrote that ne was concurring wi th too Chief Jueti oe 

The Puisn~ jud!6ea were seven in numoer. namely. Katanatha. 

Ratnapati • BhabMatha. Mathura Natha, Umanatha, Bacha and 

Sadananea'vara. From the above suDlnary of the cont9nts. it 
• • 
wi 11 readily appear that the jayapatra inqu9sti'Jo wae well 

reaeonad. impartial, exhaustive and strictly based on the 

principles of Hincu Law as dati ved from too authoritati V9 

texts and the commentaries. The la.n~uaga of the. judgment 

also ie very chasta, precise and inaicative of the ability 

and learninb of the Chi ef Justi 09 who was respon ai bla for-· 

the determination of the issues involvad.llany legal terms 

in their technical Sense have b~an readily ased and . 
frequently _ 

raf~rances ~V9 been/made to the relevant texts and zm~kI 

- authori ties. roo judgment al so most faithfully reflects the 

different stages of the litibati0n aJd the v8Xioua parts 

played by the parties. fhe Chi9f 'ustice has evinced an 

admirableapfitude for applying th8 general prinCiples of 

Hindu jurisprudence to a concrete cafS. 

'A, t· the vary outset ,the judmnent begins with the 

description of the parties and their respective pleadinge--

Bhiaa and uttara.: ·Arthipratyarthi bhivapannall Ballie r arma 
• 

Janaltrs'armaprabhritTnams'ikaaafufa Slrr Tular-8m srrr Man i-

nathas1armanan matsadh samagatan tatra iaito namnrrn aetim 
. . . 

Matin3nno nmaddas,.a. putrim nanapatyayutB.m Mani Natha a f arma 
• 

Mahyam praycbhatvatyarthlnastutirama Sf armano Bhisayam 
• 

mannikate aanvaya 'alto nazmyaati aa ltrdriai katb8maga tet,i 
• -

pratyarthino Maninathaa' armanc IX mithyotbra •••• • The next 

point is the onUB of proo1'- .. whi~h haa bean determined ?ith 
_ (59,p _. _ _,_ -

referenca to the text of Vyasa rannyaya ~ar~oktau tu 

059) Vida Narada III, 8; Sacred Book of the HJast )eries, 

XXXlII; 241 (Jolly): ·In case of denial the burden of 

proof rests wi th the plain tiff; in case of spacia.l 
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pratyarthi lu-iyam. Mi thyottara PUrvavadI 
• 

pratipattan na. aa.tJhavediti- .'After an unsuocessful attempt 

on the part of the plaintiff to pro va hi e claim. two 

a.djournments were allowed by the court. The first adjournment 

was for 15 days--- Tularama a l arma dinanata.ra ta.t eaahayi aye • 
iti pratijnaya yayau punah pancadasadlnanta.r~gatya •••••• • 

• 
The second adjournment was 'obtained to prove the casax 

through a slave of hi s own named Vajabi - .. _ TularamK srarma 

sarvatra prakrit~ivadaviBayq mama yadyapi patram nisti 
• • 

tathapi pat nun Va;ah8namanam nijadaeamal{am pramananl nigadiaye 
.. 1 • • • 

it prati jnatavan jatav8ms' ca Baham. A.fter thi 8 adjournment 
• 

too plaintiff would not turn up before ttla court aga.in for 

more than two O'r.ln the and whan he wa.s ul timatel y produced 

before the court aftar strenuous efforts I he wanted to pro ve 

his claim with tho help of a ainf:l,a witness to which the 

plea, (it reste) with tha defendant ••••••• What too 
olaimant has fully deolared word for word in tte 

plaint that he must substantiate ,by adducing eVidence 

.......... when the defendant has a:: evaded tte plaint 

by maans of a apecialplaa, it Oecomeainctiunbant on him 

to prove his aa~ertion and he ia placed in' too position 

of a claimant. In the plea. of former judgment all that 

i a r90uired in the shape of proof i 8 to produce the 

previous decree-. ::;ee Ibid, P,. 242. 

In view of the abo V9 texts the plaint!"ff was 

asked to adduce evidence to prove hiacla-im. In this 

connection when tb3 plaintiff was going to .'lova the 

sla.ve status of Sa.i to I by refersn ce to her 'baing the 

daughter of the slave Mari it was rightly pointed out 

that ••••••••• Mdaaaputryam vyabhicaritvena cetilvama 
• 

sadhayadid~aprayojakamityucivan na ca daeiputratva rupa 

~anyadharmaeyag~a~atveapi Matidasaputrltvamava tatha

stamiti vacyam Mati~utrrmatra8ya Pakaatveniaadharanyit- • 
• 
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(60) 

defendant 0 bjected. 'fha me at learn9d di scussian wa.s made 

by the court when the plaintiff wanted to prove hi e caS'e . 
by ordeal or extra ordinary evidence as there Vias no secular 

or ordinary ~oof in thi 8 case--- Lauki kapramanabhivapi • 
~aya pan~i ta kathitenalauk.i kana pramax:ana ceti grlgl)tt 
nanyatheti. To thi a the defendant objected byeaying that 

- __ II NY ra van an a V8.l" at art he sann i d han Pr an an at hae I arma Man i . 
Natha nu- 3· arma Rupanatha thakkura. Madhu sudan thakkura 

Furoea catuetayakritas'atavareadhika bhog jagaruks nalaukik-
• • 

am prarnanamEII maya manyate ll
• It was furthAr argued by the 

• 
Chief Justice that 'Nacai vamanagami tyacti bahuvidhavacana 

(60) The objection baeed on the following texts of 

ci'ar.k.ha. and Brihaspatiuae allowe{f by the court 

tlUbhatl tu e'rotriyau grahyau naikam pricchst Kaducan-
• 

ati ll 
• 

(61) The are::ument adduced by the defendant Man! Natha 

clearly appea.led to the Chief Justice and his 

companian jUdt;.9S and. was accepted by them on th9 

following text of Ka:tyayan~: "Anumanat guruh 
• 

saksI saksibhyo likhitam guru Avyahatotrinurusi 
• . ' r. 

bhuktirabh~o garfya.sT. 
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vyagh&ta iti des r yam. Ta.sya nis' cita.gamabhavad.vaatuvii!aya.

vtvat prakritaste pratyarthinah avatva yathak.ta.ohogarupa 
• 

g_i sr cayasat vat vastutaatu &UretyacU a' ravanat nyU"natama,... 

bhog.f..bhogalta.rtuh B vat I'ibhavai i 8' ca.y .... vi v~aK~ayatf. pas' ca 
• 

dapabnava. val at k8:ractina sratavara~hi ka. ohuktavaatu visaya.t-, . . 
yam tSS8m vacananriti sa.tIIJak pratTma.l:-kathama.ny~t~ sag8l!lam-
..... .... -(Q2 - b ~ 
atra bhogu pramanye pramana parthaKena boga pramanya.munayah 

• • • 
Ni bandha. karas l codajahruh". Ral1ing upon the abo va tan 8 . . - -0tQ.:sa saga pitama~ ,gJhe oOlIlnentatora like Harinathopa-

dhaya and Miaaru M6.s t ra, the Ghief Justice decided that tm 

plaintiffe ware t~ loee the case and hence the jayapatra was 

gi ven in favour of the defendant Maninatha llho would r~5) 

regarded as entitled to the posp-esaion of the slave woman 

Saito. Regarding the interpretation of the expression of the 

(62) Hence ordeals are to be avoided in face of long 

posseeeion ever three generations ... - ... -rasmall au lti ka 

Pramanabhave btrulttyut, karaae'ali eta v3.radavalauki ka. 
• • 

Pramana prasara v3.dha~ana ttmvareeu vi vadasu di vyani 
• •• 

Pari var jayet. 

(63) For the subject of prescription and pre hi bit ion Bae 

Yafnavalkya II. 22-25. 27-29, as quoted by A.pararka.. 
anoient 

For cornpari Bon and contrast betwsen!Hindu Law and 

ancient Roman Law on the point of hu Prescriptio 

anel adverse pop.seasien see Chapter I, Ante; Al 80 for 

the relati ve importance and eelecti va application aae 

Ibid. 

(64) Both of them were celebrated writers of 1ll1ttlila and 

were quoted by Candesvara, the Law "Minister of 
• 

Haradava Sinha, King of 1irhllt and Napal who was a 

contemporary of 'I Tughlak Shah" --- . accordin B to 

" Dr. K.P. Jayaswal. 

(65) Reference to various kinds of clavae were made by the 

different text writers--- specially by the later 

cimriti writers. That slavery was actually in existence 

in the Indian society is atrundantly proved by several 
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"Gaur! viti ~ or (gaurlvacatiki') 3:Bcu~:xix ooouring in . 

the above jayapatra. from Darhhanea, some difficUlties were 
• 

experienced by both Dr. K.P.Jayaewal and Dr. liJl.Jha.. In 

caures of t1i e tran slatirg too judgment Dr. Jayaawal remarkec 

that the text of the exvre,Ssion was not clear to him; the 

text seemed to ha. va been corru pt. He was al 80 not sure if 

the reas~6~)g which followed had been fully brought out in 

hi e tranalation. Too defendant contended that the propositi

on of the plaintiff was vitiated by the fallacy kno'iID as 

"AaidhSrana anaik:antl~a~ Dr. G-.N .Jba. on tha other hand makes 
• l6'7 J. . 

the following oossrvatione with respect to the abo va 

expression in the jud~ment; "Cn the o~r oover of the 

plsm .. taf MS in my possession I have found a document, 1'f"<>1.-0 

~~ 

than 300 years old which is a deed of Bale pertainioB to a 

slave. In this dooument the dep.{d ~8 referred to as 
. 68) 

ftgaurIvaca tikapatram~ r'rom this it would seem as if "gauric-

a: (or va) ti ~ were a technica.l term referring \0 !lavery 

or service, 80 that the ~~~.x expression in the jud£~nt 

may be taken to mean, ".00 is fit for being recei vaa as a 

slave or a servant" or rrnre pro bably lI~ho is fi!-'for being 

bmancipated from sla.very! 

documents which lare concernactabout transfers of slav

ea. Pandit Via'r:nu Lal Jha., who was responsible for the 

discovery of the ~anBkrit jayapatra from Darbhanga was 

also credited with too discovery of many ians~rit 

title deeds inrespect of the sale and purchase of 

slavee. For slavery see Yajnavalkya II t 162.-183 as 

quoted by Apararka.: ·The roother of a domeeti c sla.ve 

must be a slave Woman, acco~din·B toA.pararka. A sla.ve 

girl attained freedom when the Ma.ster bad carnal 

oonnection with her and wM had a child born". 

(66) The relevant portion of the judc..mem-t contain iOb tba 

'unexplained expression f was tranela.ted thus by 

Dr. J ayaawal: liN 0 ii Tul aram S I arman pro po ae d to pro V9 

the fact of har Daing the daughter of the slave father 

(Mati). Thereupon the defendant Mani Natha 
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In a. rejoinder to the above observatii"ln of Dr. 

Jha, Dr. Jayasilal says t hat Itt he unexplained pase8.be on 

which Dr. Jha k.indly writes ie ga.urivatlk.a. as the expreBBiol 

has baen found in two short documents discovered recently 

by Pandita V.L .Jhe. in the Raj Li brary at Darbhanga. They 

are dated in the Lakshmana .jen era 528. 549. In the la.tter 

of the two documents a passage oCcurs in Maithila a as in 

Dr. Jha'e document. Both· documents are deeds of transfer of 

slave girls. The slave girl" in ea.ch case was brougl"t 

evidently to be married to the slave of the Purchaser. The 

document called a deed of "gautivavatika patraM ~rawn by 

the old master in favour of the new one gi ving up all. his 

right, lit~le and interest in the slave. 

Sf arrnan replied that it would be iamaterial on account 

of the fallacy of not proving the sla.ve status of.a 

slavers daughter ( ••••••••• ) that if it were alle~d 

tt1a.t the absence of evidenoe of the general factor 

of the status of a slave f Ei daughter, the fact of her 

being the da.ughtar of Mati Dasa should be taken to be 

that evidence, it would be begging the qusstion, for 

the point of Matis daue:;.hterhood was the hypothaDie". 

(67) JBORS, (1920) PP. 121-122. 

(68) Too taxt of the document i e a mixture of ian a~it 

and Maithila. Ttula regarding the partIculars of too 

document in! que stion it has been ci t~d that "in the 

·Saka. year 1537 (1615) A J). on the fourth day of tte 

bright half of the month of Vaisakha. Friday, S'rl 

Ramabhadra S'arma makes over this deed of sale relatinE 

to sla.very (or deed of emancipation) to Srri Kagata: 
Das, t • J •••• t t J M See I bid. 
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All the ttu-ee documents--- the two gi ven hare . 
a.nd the cna eet forth ~ Dr. Jha's note shew that the 

slave girl bad been a virgin~ at the time of the transfer. 

The expression commencing with Gauri (virgin) may have 

som8thlng to do with the unmarried status of tba sla.ve. 

It. slave girl beoame free when aha was married to the 
J,r"V" 

master (aCCording to A.par~k.a). Here in one caBe find her 

being married to the son of the master. T~95iteral signi

ficance of the expression is .. still unascertained". 

From their views, quoted abovs in extenee, it appears 

that none of' the learned scholars was evidently sure about 

the reading and consequently about the literal connotation 

of the relevant expresaion. 1\ reading could be hazarded as 
- .. ~ this: "Ga.urice~ilta; in the jayapatra and )~ga.uriceti~a patram 

,in the other documents. There is no difficulty or confusion 

regarding the words gauri and patram. The only difficulty ie 

with respect to tbe intermediate terms as vacatika or . 

,a.va~ika. The rea~ne for inclination to this reading may 

be enumerated thus: 

In the first plaqe, it appears that all ·the documents 

in question deal with transaotions concerning certain female 

slaves. The word .Gauri· might mean. as it haa been suggested 

by Dr. Jayaawal, that the female slaves in question were 

unmarried or virgin. Henoe the expreBsion "gauri ceti~a.patr 

am- meant a general name applicable to a category of 

doeuments d.ealing with maiden slaves whatever. might be the 

purpose of the execution of the dooumanta- whether for 

transferring the female slaves to De employed as slaves, or 

to be married to the ~8yaeert8 alave or even to be married 

to too master or hi 8 son or any other relation. 

(69) Ibid. 

(70) .Se9 the last portion· of the quotation from 

Dr. Jayaawal. above. 
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In the second place, there are admittedly aome 

corruptions and differences· in the readings of the 

expression as they appear in the different documents under 

en 8CU eaion • 

In the third pla.ce, the arguments or the reasoniro.gs 

in the jayapatra (of Darbhanga) are in variabl y lucid and 

rational being entirely baaed on the pro vi siona of Hindu 

law as embodied in the original texts and commentaries. 'roo 
reasoning of the Chief Justice al So is immediately based on 

the teX+oJD of Apararka according to which the mother of a 

sla.ve girl must be a slave and alao that a ala.ve girl 

attains freedom whan the master hae carr!al connection with 

her and has a child born. Dr. Jayaawal does not appear to 

have noticed the siglificance of the term""Vyabhicaritvena" 

in the jayapatra. 

In the fourth place I the eubstance of the objection 

of the defendant was that the meJL.t.-fact that the girl slave 

was the daughter of a slave did not in i taelf fD,m the 

slave status of the girl herself-who 801 ao impl iedly in her 

maiden state might aa well beoome free by carnal conneotion 

with her master. It is only on thie hypothesis that the 

meanings assigned by Dr. Jha to the 9xpreaai rm as ·who is 

fit for being received as a. sla.ve or servant· er "who is fit 

for being amancepated from slavery" could to eome E extent 

be aoceptable. ACCording to this contention, the slave 
(71) 

girl could be recai vad for any purpose Including her marria.gE 

• 

(71) Though there i e no claar mention as to what would 

happen to slave status of a girl after her marriage 

with the 80n of the master, yet it might follow as a 

corollary from the contention of Aparark:a that the 

slave ~irl would thereby beoome emancipated. (Vide 

the obeervationa of Dr. Jayaswa.l quoted abo~e)· 
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('74) 
in "gold) from Dharma," the" pla.intiff who &p. happened to 

be har relation alao". The case was" started againet the 

huebandth0ugh the money wae aotually borrowed by the 

wife .. The jayapatra WetS, "hpwever I gi ven in favour of the 

ctefel1dant on ~.c.c!"!unt of the faota that the ~la.intiff Uilm 
(751" . 

fai19d to appear before the court on the da.y fixed for" 

hearing, that the money was horr"owed by the deceased ~if9 

witi'1.nut the know19dgacf the husband 8..'ld al eo that wife" 

died without any child of her wo'mG by him." ~everal 

witne BEl9 S "l?-ppear to h.a. va been examined. 'rha jaya.patra 

contained the name of ita" ~ritAr Bndtowarde the and of the 

• j~yapatra t"here 1 a,~ statement" that itt s fina.l ®"d" 

irte vocable. Dr • Jo11 Y Ma in eti tuted a" very in "fftrnc+..i 1Je 

ccmpari eon b~tween" the" Indi:8ll ?'-1d""th9 ;Javaneae, .. :a.yapa~raa 

1'1 "the fC'lllawing'worde; ""Although the javanese jayapatra is 
, " . . .,' ~ 

much shorter than the Ir.<!lafl one and does no"t "eontai"o any 

referanqe to the" 8l..lthoritati va law books or di ecuesion of 

legalqueBtions, the two documents resemble each other in 

several important particulars. "'rhus the Indian Jayapatra 

refers to the fact (If the plair:tjfflg haT/inC r'ar!e (Jei:&.Dlt 

though he had b3eo called by the defendant severa.l times. He 

only came subB~quently after great exertions ~iI whan a fresh' 

t"rial had cornmen cad. The javanasa documant mention 8 the 

no~ppaarance of the plaintif'f as too Princ!fJai~r6aeon for 

his baines -.on ... suited.i~ga.in ~he sev.an sit,;r1atoriea at the top 

corners.oi' par-shade on mem"oars of the Benoh eXRrassing tooi.r"" 

COr"J08I-ranca in the judgment because it is in the hand wx:i:kx ' 

(74) 

(76) 

t- . - . • d~l • 

apparantly forgotten Dutch pa.per by Dr. J ~Bt'-:t.'1dea 

(.;!an Jayapatra of .~ct Van sen a Jacht3rligka U i t 8praak 

'tan.:.laka. 849 ~"'et~6reden 1887). Vida J]3CRS, (1921) i' .117 • 
. , T 11 .:.Jj:. ~O y. 

fw.s a1>~a.r3ntly seems to "lJa a. as.nah.rit name. 

,In the Indiu.n -Jayapatra o.la~ th9ra is mention of 

raLa.a.inti aathe caea~as Oll\J'V dtilci dad on 8..ccQun::' of 

":on-apfisa.rdnC9 of "the Plain (Jiff • 
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court in ail actual 1 it igation. I t includes· a rul ir b gi van 

by the king Se,znbhiji ~ regarding too rightaand~uti'38 
.. 

of the people of the Kiyastha. casta. iIlavQrthe19ss thia 

judgment "also has got its own significance. In the- first 

placa I ·aa casta-system pla.yeda very con epieuQusn role in 

Hindu law. any det9rmination of a caste question ia aure to 

in vol·ve atlaaat some a.apects f)f legal Con si d~ration". The 

Hindu society in ita entirery was basod upon the quas-~ion of 

Varna or ca.sta and As 1 rama.. In the aecon(l plaoe J this_ 
• 

Ca.~t9 judgmenh indicat8s that the Bocial :and lagal 

administration of the time ware regulated mainly by the 

provision of ilindu la.w as embodiad -in the different texts 'x 

and commentaries. This fact will go to corroborate very 

substantially the proposition that theori~inal taxts of 

the Hindu scriptures were actually binding Ufon and 

appl icable to the people for t heir day to day a.dmi~ i stration 

and governance. 'rhe truth of these assertions can be very 

well seen i rom t he views whi ch ware suppa sed to have been 
" 

8xpresf'ed by Bhivaji and hi s eon 'Sambhaji themaal ves in 

connection with the present judgment • rhus Shi v~ji clearly 

instructed Balaji,who was a Aayaatha.to celebrate the 

function of Maunja only if sanctioned and permitted by 

Shambti;:ji a.s "otherwise there must be soma troubl.eaM 
.... '.:'-'; 

.. ~ S.·4"~~ ..;..~~, ~"-.........,.....~ ............ ~ ~..;.,..._.-r-
Obviously on aocount of the non-obagrvanoe of,. 3.-11: Sambhaji 

on this point as he could not evan cancei va ttr thraad

oeremony. of a Kayastha during rule of Bhi vaji "~ho· was . ~~ 
scrupulously following th3Hindu rules and tradl tien s: 

judegnants are very similar to <if not identical with 

four parts of the Indian trial- .. viz t plaint I 8llsweI:'" 

9 xamiri at ion ana judgment II .-- ...... - Dr. JaIl y, JBORS t (1921, 

~.P. 118-20. For the rulqa regarding default of appear

ance and tna charact8r of jayapatra, vide Narada 

(I i 2, 32), Aparar lm., (I It 84) • Bri haspati (VI ,3) and 

al so BViddha Vasi atha. 
• •• 

(77) ;,)139 "ioP19 verseS about the Kayastha-- ParaiJhus 

composed by K~iarava. P3.l'l~ita by the order of the king 
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"M8lnsaa'inah surapasya kiY3.sthasyopanayanam. 
• • 

Kartavyamiti kobruyaeJivaraja Praaiasati 

ParTcaaamskarafiri ktam karmai sam yah kari ayat i 
• •• ,I 

Savipr6 rajac.andya~ ayatoahi skiryas r c?- sarvara~ 

(78) 
The occa.sion o·f t hi e caste judg'JDent wae when Balaji 
. (79)_ 
Frabm, a h.ayastha seri ba of the k.ing, wanted t.o perform. 

the Mun ja. or sa.cred ttu"'aad cere~ny of hi S BOl1 KhanQa and 

fDr that purpose bB approached Shivaji to 8B9K his opinion 

ana invite him to his ·place along with hie 'Ministers. The 

ceremony was to be performed on ~he following day.Shi vaji 

a.sked Biiijit to consult Sambh8':ji, his Bon, on this matter. 

A.ccordingly, the sori be approached Sambhiji al so with 

similar prayer for parmi Bsion and intenti~n to in vi tee 

Thereupon the k.ing Sambh8:ji who was religious and versed 
-

in the slastraa explained to the- soribe ·~h.at there Was no 

provisIon in the slastras for the upanayan9-ceremony of 

the Kayastha.s. That oerarnonyw&a meant exclusively for the 

twica ... born classes. that is. the Brabmina, the haatriyaa 
• 

and the V~flya8. Heal eo corroborated his assertion by 

referring to the details of the oeremony as meant for the 

three higher olasses alone and he concluded by saying that 

. in absence of provisions in the S'astras. he would not 

advise or allow the performance oJ the desired ceremony. 

The relevant text in the judgment run B a.s followai

"UpaniyatyadyavaKyairrialbhirvratabandhane 
• • 

Sambhiji ,eon of Shi vaji-..; C. A.D: 1675" written by 

P.Kboc1e. -in the Annals of the Bbandarka.r 0rient.al 

Research Institute. Vol. XX.pP. 235.248. 

(78) It consists of 33 verseS. But there is another oOPY of 

this judgment under the name of "Pa.rabhu h.at~as to "

found in the Bharat Itihiaa S'amsJodhaka. Man~al .... PoonaJ 

consisting only of 29 verses. The first nO two verse 

in a different metre were oompo~ to eDlogise the 

king Shivaji and Samb~ji. 
I 

(79) "Asitpancavate ramye nagare ji va nirhnite. 

~aDltu~mtlCi~ 
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Adhi~ dvi jasyai va prono nanyasya kaayaoit. 

Na oa s'rutam nai v~ driatam Itayaatha.ayopanayanam 
••• • 

SamYagUnyaditorajye tvaya dharma viparyaya 

Vipranam mekha.~a maun ji dhanurjya ~satriyaaya ca 
• • • 

Vaisyooam mekhata: cavi bhavatam kaeya mik.hata 
. . 

- --Yuyam ka kas'ca dandosti Itidriafam copanayanam 
• • • • 

Karns ~imupadi8tY9ta hyanuatnata dvijaa'caKah 
• •• • 

Musthanakramah kaa'ca kalptoati toa.va dvijaih .. - . _.- . ., 
Vaktavyam s' aatratah aarvacn pas' cat ta.tkriyatammuaa 

., • 0 

A.rter having 3: gi ven his adv9rse opinion to Balaji, the 

klqg Sambhaji reiterated his conclusion to the ~ 
(80) 0 

-Pandite of his 0\'11 counoil emphasising at tne same time 

its infallible charaoter. The king wa.s not even slow to 

enumerate certain charactl3riostica of th~ Kayaatba.e which 
o (81) 

Would atoncs indicate their inferiority to other caet.8B 

I. 

Yatputra khandanamasit ltartum taeyopanayanam 
• • • - ,. - - --M,ati'kritva aivam prastum oalaji Parabhurgatah 

• 0 • ..c • 
BaddhaOjalim nripaeyaere ethitva karyam nyavedayat 

• • 
KandananJUs hyupanaya kriyati s'vo maya prabho 

• 
Dasa mayi dayam kritva gantavyam mantribhi~ saha 

Iti strutva sivo bhUpah pratyuvaca mah8ina.tih " 
o o. • • 

(Verse No B 3-6) • 

(so) "Tata.h pro vaca matiman a f ambhu BhUpo mahayasah 
• • 

S'rotavyah panditaih aarVairSB8m dharmah sanatanah 
• • • • • - .,. - -

~te samkarakayssthah pancaaamakaraeamakritah 
• •• • 

Namomantrsnaiva oo~tam karmalsrum kriyatf dvijaih 
•• • 

(81) "~a8an an aurapana.. 1m n irdaya: 10 kapadak'a:h 
• • 

Dal bhyaikagotrananyanyam vi vallah ltriyat~ khilaih o. . . 
PunaBbhavam vivahaa'ca patakh~h aarvaaammatah 

• •• 
Praautayata apipunahJayatl n~tra sama t ayah 

• • 
Ayam Ramaji Paraotii. Vartati mama. Se va.ka. , - ~ .... -Etaaya bhaginl caeti dvitrivararn vivahita 

• 
3;dra. api jalam nai va pioatya8.am gri he Kvaoit 

• •• • 
~ v3.Ip san at an dharmah. liayaat h3.nam pradri B I yat ~ 
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such as thq Dvijaa. Hearing the decision of thA king 

Sambhaji I B~laji was naturally disappointed and depressed 

with the result that all the relations who baO a?sambled 
. \82) . 

for too ptppoeed upanaYMaceremony had to disperse with 

h'3a vv heart s.· T h~ J'udgment 9l1d t'n9 reason 8. 'iare va#i fied 
- (S3)·· - . 

by Ke~ava P8l!~ita at the instance of the king Sambh8.ji in 

1675 A..D. 

8. S 'TINA. VI JitTIDH.A.RMU1 Ia~A"'fA OF TH~ rp,;"F! OF 

BHI IAJI • 

Another Sanskrit judgment was disoovered in the 

'anskrit Pathsala of Rajapur. This was also not a strictly 

legal adjudicationz announced b1 any court of l&w; but it 

was a decision gi van by a bnard of Pa.n~i ta undl3r order of . 
Shi viji. The deci sion was ~9ap90t of thr3 rights and duties 

of the Brahmin a of Kon ka.n whera they belonged to and were X 

known by too styenavijati. In this judgment. also we find thE 

applioation of the r;ulea of ·Hindu Law texts and commentar

ies. ~r8over it reflects the condition of' the then society 

with special rsferenCI3 to too ~3r3.hmins ()J t~E SLyans.vijati. 

The judgment in question hae been puoli~hect in the Annals 
_ _ ~ . l8~ 

of the Bharat Itiha.sa .. acpiodhaka H Mandala, PoonQ. • 

.. 02 

(A very curious dari vation of th3 word Kayaatba has 

been g1 ven in~ verse Nos 22-231--.~~ J; IA.(A.""~). 

(82) "Yototidukhitah aarvan Maunjrban0hartha.oag~ta:)'I. . 
• 

Vi saaar ja suhrirlvarYM naohll Maun ji jutah B' i BUh" • 
• • • • 

(83) That KASlo.va Pandita was too author of ttE verses is - .. .. . 

-

cnrroOoratRd a1 BO by the colo phon added after too last 

verse (No. 33) "in the Me oJ th9 Parabhllprakarana t9 be 

found in the Bhandarkar CriAnt,al Research Institute. 

This Keela.va Pandita was alao th9 author of too Raja . . . 
ram Carita (adited by 11'r. V.B.Band~re) anc1 the 

DalHlanltiprakar8f1a which wera corrpound in 1690 an(j .. . 

1682 respect! vely. ThePandapTp.ka.rana was based on the .. -. 
Dharrnaa'aetraa and the conmentarisa: 
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A ceo rdi ng to Sir J.N .bar ka.r t hi s judegnen twas 8i Van by 

a Council of Pandite under the order( of ehivaji at 
. 85) 

Rajapur (Ratangiri District Bomoay). It bagi~e with the 

"Uani:acti 8' aetrani vicarya Bemyak 

'fattlli: ni bandh8ma' ca Mitaksaradin • • 
Sariaamadaya tatasfca tena 

Ni badhyateamin k.halu d81!dan1ti 1;" 

(84) It has b~en aa.id inx the !farathi int.roduction of the 

jud~nt that~ "for too knowledge of the Bocial and 

religi~ua history of Shivaji'a period, we must 

Ell search for the deci aion a on the abo va two matters. 

They oan De found wi th the old S fiatri and Pandi t 

famil iea. Such a deci sion i a .m being pre sen ted here. 

I t was found in the San skrit Pathaala. of Rajapur. X 

This will r.l9lp research eholara to find out more of 

a similar type ••••••••••••• 

After the and of the 7th veras I a ,a:lI1Ikuxxxxx 

pecul iari ty of the admin i atratinn of Shi vaji has bean 

cited which will excite In everybody's mind a 

number of thoughts ••••••••••••• 

In the Colophon it has been given that this 

decision about the S'Y9n~vi caste was transcribed by 

one Raghunath Kri shna Paten ka.r in Sf aKa. 1734 •. ~shwina, 

Sudha 9. Mandawar, from a manuecript~'1n too poaE!eeeion 
. .r::.i./ 

of Maha.deo bho\t bha~~a Navare" •••••••• If "hi 8 tran alation 

wa.s made at my request by; Mr. G.II .Ebara, Curator, 

Bharat ItihB,sl.S~Sodhaka Man~ala, Poona of the 

Sf aka ara 1835 corresponding to 1913 A.D., See PP. 

293-305. 

(85) On the rights of the Saraavat Brahmin s was gi van by a 

Board of Pandite including Para.rnanand under order of 

Shivaji at Rajapur, (Ratanpur District. Bombay) in 

1664. The copy of the Anna£s containing the judgment 

was obtained from the BhiratltihaBa Sams'odhaka . . 

Mandak. lloona. 
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etnogy of Shi vaji and his father:-

t 

"Loltaihaa.da hridi dhrito tpnaaamniviata ariEJahjrti 
• • • •• •• 

Nripatir bhu vanai kaiatare ......................... . . ' - .. - - .. Asau Shi vaji rucirena dhamna nanna carufena ca 
• • 

sangatarthah 
• 

Rosature cakeusi yadv6paKso nitantakantara samaaTri-. ~ . . - .. to abut ••••••••• 

The occasion of the judHJlSnt a.lso has been described~whan 

Shi vaji noticed peculiar manners and functions of theE!e 
~ 

Brahmin 8, hebe caWll9 curious to theirlt rights and dutie s 

according to too Hindu religion and Hindu Law: 

ItAyam Stu vaji Raja rajyam pras t aeat savarnaa' ra.metra . .:. 
Yonini vritti dharma lingaaakarena vartayan kadacildidri~ 

• •• • 
~aya Bvajanapadanatasahya prad9s t avasinah a'yenaviti 

Prasiddhan dvi javeeadharan k~etraji van nanavidhanyerpayan: 
• 

nyadaya raja did~i k~aya srunagatanetan Kaun kanan dri ~i vi 
rajan~kata vaainah saohy§n ?anditMeta.ddse~t:..jabhudhrmadhi 

• • "8 

ki"rinaaca eeam k.o dharmah k:ldrigaoaraiti samapricchat" 
•• •• 

A. varv ufleful 1 i at of' the Pan~i teof different places al SO 

was gi ven; it was the ae Pangi ts who sat in a. Council and 

gave the decision to satisfy the curioSity of ~hi vaji who 

Wall ted to imo w the "D harma" 0 f too. sai a Br ahmi n s ..... - -

"Eta canye ca bahavah ?anditas'ca aamagatah kritva 
• • 

aamajam sar-ve ta granthBnadaya bhUri e'ah"!~'" A.n i.d.ea about 
• • 

the different Pandite oan be ha.d from too rollowing 

enumeration in the jUdf1llsnt: ~agaaha~~aBtvanuoanO 

nigamagamavittarna, sabhayam e'usuDha rajnah BUd~mayim 
• - - .. -

yatha guruh dik.aita s'itikanthae'ca Ragbunatha OUdhadhrh~, .... ~ 

Ka vi n drah paraman an do Uah8:de vas f ca P8Ildi ta ~re.bhika.ra • • 

upadhyayaatatha sfrirangas1aatrinah, Nrieinhasf;etrinae' c~-
• • • 

tha Bhattavisvambharopi ca. Ayahita Mah8:aevah Panditagryo 
•• • 

Vinayakah t ~ornanatho ~atPnatho Bnatta Vi ehuatathai va ca, 
• •• •• 

BhUgopatabidho nantopacthyayah Pandita granih Sf8aopa~hya 
• •• 
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Ma.hW:1e vah k2:s'rstha Pandi ta amI. Sar vas fastram budhah • • • • 
paradrisvano vedaparagah. vihitamisthitarata nisi odh8namca 

• • •• 
- - - - - -I. -:"\-varjakah. Krishagodavarinisthasca bahavo budhah ::>titha 
....~ . - -Nripaaab'na tatra. tatha.itaddes'a.vasinah. DharmaQi lmrir.o . . . ,- - - .... .... , 

tyarthaiharrnaa aetartha ~vidah •••••••••• .Dharmadhi~arinas 
• • 

cai t e gur jar a u pan arna tah. • • • • • • •• J\. stad hi ka.r i n 8 t cai te 
• 

Rajapura Ni vaaimah ••••••• Dharmaa ' astrartharudtta vide. 
• • - - . khargadhara dvija •••••••••• 

Still more important is the enumeration of the boo~a 

that were con suI ted by thi s Council of learned parson s ... --..... 

"granthanadaya. bhllrisah~ These books na.turally enough 

included th3 different texts on Dharmas'astra oJ. and tta 

different commentaries ~ritten. by ·differant authors of 

different time and pla.ce. T hi B i tael f goes to pr0'l19 that .. 

tb3 texts and commentaries on Hindu Law were not i~86) 

speculations but that they were meant for actual applicatiol 

in too matter of administration and L'Ovarnance of the 

so_ciaty. Another fact that is corroborated by the enumer

ation of thase different works on Hindu la.." and religion ie 

the never failing enttrusiaem of 3ni vaji tOB have his 

administration absolutely based upon the Hindu religion, 

customs and traditions. The enumeration of the different 

rapre eentati ve wor ks will aton Os show it e comprehen ai ve 

character: 

(86) The enumeration was made at th9 tirw of Shi vaji •. 

Hence it ia more important than any enumeration 

m3.de by any ancient author of Hindu scriptural 

literature-- !:thawing the continuity of the Hindu 

textB and tra,cUtiona even upto more recent times. 
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"Hamadrim ~I'adhavam vyikhyam vi jnanea' varayogiinah 
- . .. . 

Rat'navatimca Madatla Pari jatam ca ca.ndri k8m . . . . ...... 
PrithvLm candrcdayam ~lpatarum ca smriti ~U8tU~ 

• • •• • 
MaYUlchM aagaran sapt9. ~a v~ndadyam 1~a.harnava.m " "5 
Yatha. dina~adyat"1Mapa.rarkarn ca darpanam 

.' . . 
Han 'iTd.ciyaria kamun i iJ"hir'btiiairl tas r ca srnri t.irap ... , 

, ,.' 
Manur Driha.apatirdak~ ~autat!1a.tho Ya.monbira.~ 

Yo~T;w,.ra ?race,tas'ca aatat:pa par~ata.ra.u 

S'amvarto s 'anaaau s l an khahi ~hi lat.tatrira;:·i ca 
• 

'; ,Visnapas:,a,rnbahirita Dha.rmas'iatra. pravartaiah . . ' . 
~ti' hyaatadasa prokt~ munay~ niyata.vratah 

•• • 
Ja.bal irnaci ki)(;as '09- skandolobak.ai ito s1 '~atr . . . 
'v~i~Bah swat ,kumar,fl T casMt8J"Ur jahakstat ~ . ' ,.' . 
Vyagrah katya:.,a.!!a.s' caiva J3.tu Wna k8.piO'jalah" ., ' . 
BaudnaY8!'<.3.S lea. ~,:ado visvall1i tr:1stat ha.i va. ca 

'Pa.i~hinasi30·bhi laa' c~YYUflasmriLi k.ata~ah 
, . 

Yaai at bo n aradas 'cai VA. suman. tu a I 080 pi ta 'mahah .. ' . 
Vi anu kal.' en'd:jinarl satyvrato gare:Jas' ca as v1,J.ah 

. .. .... . . 
~Si!la.Ca.~; l,r bha.rad vajan plilaatyah pul ~ha.h krat.uh 

, ,'- ,., . ' . . 
, ~'tr9 yas '.'Ja ~CI. veya:E 'qa iJlar Teir 1Ja. tSd. eva. os. 

i'ar (:\.ska.ra:l~8a.a r .tin bO va.I j a v;'sca tat nai 1:3. ' ca-
• 

•. ~ at'adaarapuranan i Pa1.1a.van i ca B8.r Vd.S , ah .. ,. ' . 
~:3amhi ~a:acaoi vi vi elms r ci tra.rt h~i"1 cO- l:ki hat· ~~ h~n 

, ... . , ' . " 

" , ~tan&'1yom8T ca, vI vT':h~ grant M~alo ~ya ,bhuri a rah . ' . 
Pa.rarooari'~a.t3.se.ai B3.ffi dharmarnal J lwa tFi.t vata.h ' . ., . 0 e _, 

• • • 
era;gabhatt.a prabhri.t~}an krit van irQaya.rnuttamam 

••• • 
rajrle nyavadaY1;:i.t ••••••••••••••••••••••••••• " 

Thedeci sioo, "hich was arrived at by thB aa~ambly of the 
, ',' (87)_ 

13arn.ad BCho lars-:v;aa .tha.t thB Brahrnin s of t h3 ;j' yenavi jati 

. ",d&a . ; 

(67) The wbole ra.n'geof Ii te:t:"9.ture on ~Iindu religion and 

cuI tura wa.s fan sacKed and the r1ghta' and dutia8 of ~ha' 

Dr9.l1min 8wsradiecuseadat 'length. If tte ilrabrnin B are 

,c'Orn,w11ad Va do s6m~· wor~ 'or adopt a mode ot li ving 

hot' strictly a.ocording to the]! provision of tha 8'ietr3.s 

.. till their dS b l"a.(i3,tion will not 08 encue;htto a-zcluda 

Dhaka University Institutional Repository



-603-

aloo were Bra.hmins though they were forced to accepli 

zma eome inferior or unaual occupations on account of 

pressura of" circumBtr!,.r~c8a:- Vams l aparamp3:rigatam 
• • 

. aadhvaaadhu va karma kLil'yadityaha. Yanuh " Yen aay"-f)i taro 
, . - . 

yata yena Y3:t~ ,pit?.maha~t tena. yiyat patha nit-J 3l!l ratha 
gacchan na duayati. Hencatha a.ssembly concludadby 
-w • ~ - ti --
aayi,ng------ Eta l~aun ka.na syanavll,li namna prasiddha.stu 

pirZ'J'3llI~r~nr!lanaeva. 8thi ta: paramt'li avriBtya durbhi ~aadina 
,- ... . . .. 

IJ tu' a e tac8.(' a j at. a •...... .D harr.na B I eacar a ya t ta h. 
•• • 

(88) 
Be side 3 too judgrnsn t, s raf.3rred to abo ve. V.1' .Guns 

has enumerated and quot9d savaral judicial documents 

"lumbering about 616 in a.ll in eluding n dacieion a and ordara 

rs-garding puniarrnants both royal and 800ial2:% or-'religiOus. 

They alao include a.fawchi~8 about 9xpi~ti:ms ••••••••• af 

the 616 documents 310 deal with ci viI suits~ soma of them 

"are styled as i~'ahza.re 'while o-~bera ara nd.Ulsd as 'Hi vadpatras 

or ~atqnpatraa ••••••••• of them 105 a:X/l:XlXimd Mahzara and 

205 are Ni vadpa.tra.sor~atanpa.tras, but they contain only 
, . 

sum~i9s of these recorded in the Rojkirds (dis.ria's) 

of Shahuand th3 ,tJashwaa while granting the original Ni voo 
patrasor"v.atanpatra,a tp the 'P¥'ty io whose favour the 

su.i~ was decided. They are select~d from the P98hwaDaptar, 

'Poona and all of them belong to the latter pa.rt of the 18tl1 

:CSllXUX,X 
.... -' 

them from the claasof Brahmihs. Reference was made 

to the, Padma pura.'1a • 
• 

T hers i B a etory in that Puran a aocording to 
- . -, 

whic~ ina: ancient time there was a dng named Sudhumna. 

whc> died leavine; his eons behind. The BOns quarrelled, 

80 bittarly- among themselves tha.t there was no 

administration in the' kingdom. There was anarcny 

e very where. People ~orgot their duties and religion. 

There were dr~ght 'and f8min~alBo • People began to 

, a~t pro~i bi ted fooda 9,nd were 8Qattarad '. in differan't 

parts of the Ilinbdom in search of food.xultirnately 

when Gods also were not gattll1g&lY 0 tllation • they 
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. (89) 
century •••••••••••• A. Mahzar ·canba divided into two 

parts:tha one representing tm .Majlis in whose presence 

the award is passed and too other dea.ling with its 

aubject. • The former recorda inde.tail the place of Majl i B 

ttE membgre of the 1ta.jlia from the Dewan rl(ld Gota 

FLccording tothair reapactl va designations·. nati va places 

a.rd Bea.ls; whilethB la.tter confines itself to tb3 

subject proper and the nature of the subject determines 

it. form" • 

approached Vianu at whose instance a. virtuous king 
•• 

was enthroned and peace and prosperity were restored 

The Brahmins also ~easE!arnhled from different parts 

of the count'ry and readtjustad their dutiea and occupation 

acoo rding acara, tracti ti on and local con <1i ti on a • 

(B8) The judicial Syat9m of the Marathas t PF. XVI ,XVII 

and ~ppendix A and Appendix B. 

(89) "The length of a Mahzar varies from 3to 15 fSBt and 

- breadth from 4 to 6 inches. It is prepared by 

fixing together short pieces of han~ rn~d9 papar and 

the joints are mark-ad with aaais on th3 back aide. 

The ink used for writing is deap UI:X black. and 

sometimes blaokbrown"----.---Ibid, P. 135. 
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BRIT I SH P4'.1tIOD AND AFTER ~Rmj; i 772 ••••••••• .) 

C H A. PTE 11 XIII 

INTRODucrION OF TH~ BRITISH Sysr~l OF ADMINISrR.:\T-
.... -- j 

ION OFJU~l'ICE INTO· mDI~ AND ITS ~'FEl.~ ON TH-'~ 
• ? 

DEmoat,J~NT OF' H~DU LEG.;L HI8TOay. -

as it ba.s 

already ll-3en seeo, with the advent of th3 Muslims a.nd the 

con sol idation of tb3 Musl im rule in India, the na.tura.l 

growth of Hindu law was considerably arrested 1n too sen ae 

that it practically caased to be administered by tte Muslimj 

royal courts. The criminal law wae9.dministered by tM 

Muslim rulers t ttrou.gh t h9 different courts presided oVer 

either I:)y thA rulers themsal VaS or by tbe Judges or the 

"azi s appointed by t~m. The Muslim crimina.l la'll wa.s equa.lly 

apJ:.llicabla to too Hindus and the Muslims alike withoat any 

distinction of casta or creed or J[lilH rank or pOSition .Too 
oi vii law of too Hindus as de:ei ved from· the earl ie at sources 

of their society was mostly administered by their casta 

courts or Panchayats constituted by their own people. But 

too Muslim civil law, based as it was on the Kor&l o't the 

Shar~t was not entirely beyond the recognition of th.e Muslim 

roya.l courts. Th.is distinctino was eseantially based on t~ 

qUBstion of religion. So. after tbe introduction of the 

Muslim law of criminal administration, the original Hindu 

system 0 fori IDa s and pun i a OO:Ient, too con ca pti on of sin s and 

, prayae' cit·~a came to be suppressed; of course the rel i gi 0\1 8 

theories did not absolutely die out. The conception of crims 

and sins to be expiated, to soma, extent by Prayaefcitta 

IIf and other religions rites. were confined to their priva.te 

sanctions which were never tm subject matter of the Muslim 

rulers or their courts. Tha immediate eJfect of the Muslim 

rule was thus the neceseary introduction of two parallel 

.J.Xamaxmixk&sximxi«31~x~x 
" 
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systsms of la.w in India lnplace of tbe only origina.l 

avstem of Hindu law. 

: A third system of law Wlas yet to be introduced into 

India a.fter the advent of tffi Britisoors' and the introduo

tion of the British system of administering jx.X&~xiocxxxxxxx 

justics in India. The British system tnJra or less equally 

affected the exi sting la.ws of t h3 00 un try, n anal y the HindI 

law and the Musl im law. The bias or tJ: pre judice tnt was 

to be Been explicitly or implicitly in the distinction 

of Hindu law and Muslim law durinb the Muslim period was 

for obvious reasons not to notioeO in the British period. 

During thi s period. Hindu law and Muslim law 'Iere affected 

almost in an identical way 80 far as their subsequent 

development was concerned. Too importance of the effect of 

British administration on th3 growth of Hinru law oan hardly 

be over-emphasised. 

No body could dream tMt a simple ~ding concern 

which was inoorporated In1i:ngland on the last day :eli of 

December in 1600 A.D. would one day be responsible for 
., 

including India. in tta British empire a.s its ~brightast je'lel~ 

The f~titiCa.l growth and prosperity of too East India. 

Company could not be possibla in a. da.y or a year. T~ 

Company established its first factory at Surat in 1612. And 

iq. 1615 ~ir T llomas Roe, the ambassador of King James I of 

England I succeeded in securing oertainpri vileges for too 

English people fromtha Y.ughal emperor JahangiG Thereafter 

too powers of the Company began to grel from more to rooTe to 

~1) The full official dssignation of the Company was 

"The Governor of Company of Merchants of EnglaIld 

trading in ~ast India". Another Company was inoorporated 

in England in 1698 under the nama of liThe ~ng1.ish 

Company tra.ding to the !£ast Intlies". These two Companies.., 

however. were amalgamated i01708 as the result of the 

media.tion of the Prime Mini ster of Queen A.nna and carne 
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be ultimately divested of the administration and 

governance of its territorial units in 1858 when in 

con sequence of the Sepoy Mutiny t t be crown of 'ffingland 

took the responsibility of governing 10dia. During this 

long period oovering almo·st two hundred and forty six 

years, the Directors of the Company frequently adopted 

differer. t measures for the admini strat ion of justi as in 

both oi vil and criminal cases not only among the Engli sh 

people themes1 ves but also parties in vol ving both the 

English and the Indian~ or the Indians alone. Thus this 

period is undoubtedly very important in the In4ian Legal 

Hi story in general and the Hindu Legal Hi story in parti

cular. A.a a matter of' fact Hindu Legal HiBtory in a eena9 

also means and includes the topics of Indian Legal History 

as well subjeot to the inclusion of the administration of 

Muslim law in India. The Question of KUDIIIIliIti.BBUD: 

Hualim lR.t"l ;::.lno 1.ad to be coneidered in some details in 

connection with too actual administration of Hindu Law 

during; the Mahomedan rule in India. In the Briti sh period 

also t the administration of Justice affected the Hinru law 

as wall as the Mahomedan law almoet in the same way a.s it 

was one of tM c;eneral prinCiples of too Britiehars that 

in certair specifi c topi os Hincu law was to go vern the 

Rif!duB and Muslim law Waf! to govern the Mahomedans. 

Excluding these specified topiCB t the residue was affected 

uniformly in order to do av.a.y with the distinctions of two 

JlBU •• parallal systems of law. The Britismrs undoubtedly 

sucoeeded in narrowin~ down the 8cope of the differ-erea 

between the two systems of law. 

.. 

to be ~own as -The roited Company of .Merchants of 

En~land trading. to the 1aet Indies". 
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The East India. COlI!pany addad to the complexities 

t hat were already exi stant in In dil:'-. T hare were already 

two distinct communities with tW() distinct systems of 18o.."s 

mOl~e·or lese based on thair respective religiors. ~ith the 

incorporation. of the "Sast India. Company. rx:~ many 'English 

people came to If1dia. They had· their own religion and la.w 

and naturally th3y could not be very readily agreeable to 

submit to the Indian laws and tribunals. Hance the firat 

thing t hat was sought to be done by Sir Thomas Roc. from 

the t-ughal 'Smperor Jaha.ngir was to seCUre iJ:w for the 

~ngltiJh people the application of. their own laws inter' 

sa though it was agrstld upon that di sputes between the 

ill~lIiB TI:ngl ish and the Indianax 1: would have to be 

a.djudicated by the then pre vailing India COlirte following 

Indian laws. These features of iudicia.l administration . . . ~ 

made the confusion woree confounded; for it was· not only 

the question of introduction of ~ngli sh la?i for' too 

EnC;liBh people; the application of Indian 111.~ also was to 

be copsidered for the ·English people wOOr one of too par

ties was Ir-dian. 

Again originally the En61iah lai was to be applied 

by the Coverl!orn and the CounCils or their employees only 

in disputes concerning the serva.nts or the workers of the 

Company. But in course of time, En6lieh law was being 

applied even to the. Indiana also who happened to reside 

\'Iiithin the territorial jurisdictions of the Company and 

sometimes to the Indi81lB in general irraspecti va of tte 

question of residence or employment. 'fhi B aspect of tm 

administration of law ga.ve t in oourse of tima.,an 

inexhauBti Ole scope for introduoipg prinCiples of Engli sh 

law supercedirg t haBS in too Indian lalls. T hera was also 

diff~rence in the const~tution .and the author.ity of the 

different courts. Some courts were established by the. 
. . 

Company whereas some other courts 'iere started by th3 

Charters of the Bri ti sh Oro wn and theywsre kno in as tm 

Royal Courts naB aontra ... di Btingul shed from the Coml?a.nyJ 8 
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courts. iltom .~bove all theY9 were constant conflicts 

between the 9xecuti va and the judicia.l organ B of the 

Company itself. &\.11 theBe complexities added to the 

irnportall 09 of In di an Legal Hi story in general and too 
Hindu Legal History in particular. ~na introduction o-f 

the British system of judicial administration was so 

gradual 8Jid step by step that a treatment of the whole 

period noticing the important landmarks is a desideratum. 

The chief interest, of course. of this historica.l 

treatment liee in the fact that aome of the principles . 
a f Hindu 1 aW were aces pted, some 0 f t hem Were mo di ed an d 

Bome others were discarded. On :nay occasions m~ 

ind&igandent doctrir!ea of "IDngliah law also were impo~ted 

00 account of the expediency of each particular caSe 

in consid~nl.tion of "Jul?tice, equity and good conscience". 

On account of the Slow and gradual method of 

introducing British principles in the administra.tion of 

la.w in Iodi&. it is not possible to point to any particular 

year or pa.r:ticular RS t}J.lation for aacri bing the 

in troduction of t M Bri ti eh influenoe in t be sphere of 

judicial administration in India. Thaort.ticallv the 

Mughal rul e in In di a. lasted u pta t he year 1858 when t ta 

last Mughal emperor Babadur Shah II was sent to Rangoon 

in exile on allegation of his having participated in the 

Sepoyllutiny. But bythi 8 time ttl3 Compapy had t.aken 

varioua mf3asures to change the law of _the land and 

introduce principles of j]nglieh law and the ~nglieh 

system of judicial administration. Things de1Jel"ped 

differently ifl the different Pro vinces of-Benga.l, lladrae 

and Bombay. But direct and ma-~8rial- intervention began 

from the year 1772 shortly after the aSBumption of 

Diwani of Bengal, Bihar and Oris~a by the ~aat India. 

Company in 1765 from the Mughal Emperor Shah Alam II. 

Hence the beginning of the British period iE~ for our 

purpose haa been fixed at 1772. The present Chapter will 

be de "lJoted to too history of too introduction of british 
·1 

Dhaka University Institutional Repository



-510-

administra.tion of justice in Imtia.. In the next Chapter 

an attempt Viill be made to estimate the extent of 

influence of the Ene;liah legal system in the a.ctual growth 

nf Hindulee!oal History during this period. 

From very early times India had trade relatione 

with the varioue countries of Europe through Araobia. 

Afterwards many Euorpaan merchants or trading corporations 

came ~to India. fort his purpose and 9stabli ~1)d IUJ many 
trading centres there. The ~aat India. Company incorporated 

in England in 1600 during the reign of ~lizabeth also cane 
. (3) . 

to India 8lld started a factory at Surat. A.ccording to the 

very charter of the~ast Indi~ Company, the general oourt 

was aut hori sed to lagi slate t:.nder certain limited oondi tio

ne an:d circumstances. Tha company could make laws for-:tM 

good administration of the Company and also puniah ita 

servants for ttlA violation of theBe laws if there 'iias any. 

The punishment was in the form of fines and imprisonment. 

Lalls and puni ahments were to De not in reptltgnance to the 

general la.WEOf England. No Capital punisbment could be 

inflioted. Too- origina.l legialative and judicial powerc 

of the Company, ttk1ugh very rudimenta.ry in nature. were 

the future sourCes for introdLcing new "English lEI-VI into 

India. 

At Surat tt13 English had to come in conflict with 

the portugese merchants Who were the first perso,!b to have 

settled there. But ultimately defeating the Portugeae • 

....... . ! 

(Z)For the. full daeiwation of the Company see Foot 

Note I. 

(3) Sura.t was already an important port. In the Contest 

between the Portl.Aga~e wd ~oo English, the naval 

po iter oft he for-mar was de stro yed on os for all. 

(4) T~e Portugeae laws and customs alao were largely 

prevalent in their B~ttlemant for oometime until 
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the English eataclished thF=lir first factory at Surat 
, . 

in i612l5~n the meantime the charter of the Company 

was renewed by the Charter or 1609, by James I. 

In 1615, Sir Thomas Roe succeeded in seouring for 

the English people too application of ~ngliah law for 

their go Vernancs inter- se- by their own tri bunal s. But 

whenever there wa.s any dispute between the English Md 

the Hindus or the Mv.dl ima, tney \\sre to OS go vernad by 

IndiM court's which would administer the than prevailing 
t . 

Indian law.A.t Sur at , however. there was no other English 

court. T he President and the Counoil 
(6) 

of Sura.t Factory 

would administer criminal law. The President and Council 
. ~ (7) 

was authorisAd to "chastise, correot and punish all and 

- avery aubjact of UB, our heirs and aucoeSf!ora employed by 

. the Company". The President and the Council was also to 

admin i ster ci vi 1 1 a.w. Eu t non e of t ham 'laB expert in 1 a.. 
far lesa in English law. iha.t they used to do was to apply 

only comY1'nn senae. There was strictly speaKing no regular 

and systematic 10.. for thair guidance.- It should be notioed 

that the executi va body of the Company thus ~,mriEl 

happened to exercise too antire judicial function also 

thLs combini(~ at a vary early stage the axecuti va and the 

judiCial function of the Company in the selfsame parsona. 

Q-*; p:qc= 

thay .were kD:pkJl:tRl:~~xm.rtuux.Rkkuuk 

formGllty abol i shada.nd ra placed by the B!ngl ish law in 

1672 when a nqw system of admini stration of justi 09 wai 

introduced by a governmental proclamation on August 1,' 

of that ·year. 

(b)· This renewal of the charter did not ma.ke ally !Datsrial 

change in the terms and. oonditions. as the funotioning 

of tho Company was general1 Y. found to be· eati efactory 

and l:Jrofita·ble. p 

The 'EngliEh l.ing James I al~tjorleed too Company to 

issue Comnissiona t()any of,fh9ir PreSident and hi B 

Ctn oil to admin i star iusti Oa in criminal·· ... Oevsea. 
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During thi s time the admini Btration of justice by the 

Mughal emperor al BO 'lIaarx not vary aati sfactory-:--particula.

rly i~~B~~) which were nol, adjudicated by the emperors 

themael ves. On many occasions t~ English people without 
." ~ 

taKinJ.: T.6cours8 to)' the tri bunals of too soil take law . 
c (10 '. '. . 

into their 'own hands. Surat lost much of its importance 

when tba seat of th3 Presitient and Council of the Company 

was shifted to Bombay there' from' in Uay t 1687. 

3. 

Maclras was fotind~d in '1619 on a plo~ of land grante.<l 

to too" Cf)mpany by one Hindu Ra.ja of the locality. Tt.3 fort 

eatabli she.d there WB.sknown 8.8 the FortSt • George. The 

Raja while granting the laI1d a.lso emponeredthe 80mpany 

to admit'"!.iater an adjacent vl11age whi ch was named Ma.dras 

Pa~iI)ardWhiCh in no tIme grew to be a ~8ry prospqroua 

tOIl\'O. :MaOra.s was ori 6inally only an agency'of the ~urCi.t 

factory and the agent of 1~a.draa usae to acmini etsr _all the 

affairs ofthH agency. Y:.a.dras was raiS9t1 toa Presid9ncy in 

(7) Dea.th aent8!".o8 could be inflicted only when too .alleged 

offBnce can st.i tuted an offenca 9f mutiny or any other 

felony and when' it was tried with the help of a Jury 

of atleast twel va ~nglish man. 

(8) Thi 8 unhappy state :01' things is still continuin~ in 

Indi, though some of the states have already takqr. some 

tangi ble stepa for the separation of the axecuti ve and 

the judioiary. ~-a shall have to refer to many important 

ca.sos in which this conflict between the exectlti va aed 

jt.di c1 ary ~~""tiFa culmi n ated. 

(9) . The tughal et!JperorB~era well lmown for their irnpa.rtiFt.

lity . .and in'~eg~ity; 'but the same thing oould nGt De 

vouchsaied their rapraaantati ves or employe<3.B. 

(~O) This unhailflY st·a.te W3.S aometi1ll9B conni "\led at as more or 

le~B evar.yemployae of t'n,e CQID"pny ~aB enf3£ed in 

'fri va.tC3- trade .~G well.n 

(11) Many il80f.1e were attracted to thi e. villae;e on aCC.(lunt 
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1666. Unli ke 'Sura.t, 1:1adr!_t.8 "haij no retular tutiha1 

courts and herrce theadminiatr3.tion" of' justice at 

~;~adras ~peciall1'bythe, forei Jl., merchants was fr~ught 

. .with many diffioulties. The Fort qarre to be . known as 

""" t·lle will be-- to~.r; M"d trlO viII ~e adjacsn t to the Fort cama 
"""" " " (~). t 

tone kl'l0':;n as the Black town. fheEnd,li at. eettors of 

the l!UKX ~hi te tC'?~ warp. gO vern 99 by the a£an i:.o an d hi s 

Councilao .f~r &.6 the judi"Cia.l administr3.tion ~a.8". 

coroarned thout£h none ~~f th9rn ~\aa- 3. la2~'~laxpert. In the 

BlaCk tOiinon th9 otnal' harl-i relia..n c8 was placed ant: the 

" exi stingChoul try cour:t~hi ch CQuld 9.ea*.i th only "~ 
"" "<.13, 

. -~ 

~inor caseS ()f ;::"ivil" and" crimina.l natura. The t;rte;lish " 

were rlot con eerned wi t h the adm,in i Etr~tion nf justi qs in 

t he B-1 ack tow; "~. 

(14) 
, ',Th'l charter of 1661, howa~er, gav~. very " 

ijride 'poWers,to the Company_ The "most ir:Jfort81lt lJrovision 

of this C ~rter wa s that too Campa'1 y ~aa empa Vien~d to 

?ppoint Governors and Cour.eil E in their" In0ian settlement~ 

-
of Borne facilities that were offeree by the rapidly 

eXQan ding trade and Coromarc9 aftgr t be a.~ vert of the 

British merchants. 

(12) Black town wae the nama gi van totha village as it 

,:was inhabited by the Indiana. 1\.11 th9 white,people 

used toliv8 insije th'aFort which Canl~ to be known 

as the 'iNhite to'Nn. 

(13) An Indian was hau19d up for murdering an Indi3n 
," 

woman .rtle" agent Look 9vijei!C9and fbu("I,j the man ~"Liil 

ty. The r';3):lort, of t-n9 03.aa was wbmitted. :'0 the itaja 

who ordered for doing justice acccrdine::to -::nglish 

Id.w. :Ierain "we fihda v~ry ni'ce"pJ.~fhciJle of 

aVoidance". Tbe agenL ~ias tryin~ to avoi(.i t;at>.i~g 

initiati!9 ir).;j. ca.pital offence. ;~,nd '~li3 ~in~ also 
, ,,"~ 

I . J;f,~. _..'-~ 
readily allcH46d tho 0&,;38 "1JO Oe ~o;~_el·'-!ac OJ tna 

3ngli ah la~~". The", iluli!rlt:~ ,hai1~8d. This T~rla.l 

further if'ldi o~tes t~1f:i.t the· intili bll eLi b:TIl t~9dto tha" 
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a,r d that t~A89 Ceo vernol's arQ" eo~nci 1 B W9~8fu{t~r 

authori EElCl -:"0 ,try' cill 'cases ,dota ci vi lanJ:'criminal 

cono7)rnin~ all warsona bal,oilgirg to t~, qQm~a.ny or li ving 
" ."'. (~b) , 

u.n~dar them 'd,cqordln'Q -t'o L .hal d,"'jS '1)1' ~ogl and. As it_has 
.' . ,". .' "; .! 

al"ready O'er-maBen t t.Ae 1iadr,~s was F1i ~9C to' a.Presiden oy 

in 1666. ~tt3B me're C~rt~r"oi' 1661 did no-to entail any 
, , 

,imMHdi dot,a C~be iGtl18 adrni~'~ 8~ration "f jueti ca in 
, ' 

l~&ijra.s.'~, criminal 03:89 wa,s ~~n'haps in'jiractly 811d remotely 

re eponsitll,e for the rai BintS of tha statu B 1)1' ¥adrCi.s. In 

'this, c3.seot'l!?Mra.Aec90tia Daw9n Nas a,ecuasd of,:havrng 

'murder~d ,h;=Jr slave Lirl.r~ ~~gant and OOUI'lcil refBrred the 

caeBto the authori ~y io'mnSlanO. rhe Com.Qany r8s01 iJad 

that t,b.eMa.draa ehouldbe raie~dto a Presijanoy whioh 'liaf 

c1ctual1y 90ne. T hanacoording to the terms' of the Charter oi 

1661, this oass was triad by the adaiinistrative head of 
Madras "who beCana the Gqvernor,'and hi 8 C~~~?il, helped by 

, '.' J 
a Jury_ The accu,sad was, ,afoourse. d.cqui ttad. The Go varr!or 

. . .. . . 

and the members of th3 CaUt'!'cil haC no lewal ~rai!1ing or 

knowledge as ue~al; they, therafore, wrote, to the COmbJCiny 

, aX91ainiob the ;:.iiffj.'cul tiii,s experiel1 Q.ed bytham in the 
, , . " '. l1S) , 

·a.dministra.tion of justioe aid'Suge/~3t9d thena:cessity of 

- .. 1 • . .. . 
o verlordahiiJ of the Indian ru.ter's. 

(14) T his Charter i a a. vary important landmarK in t"h9 

I'"'dian LB€;;0.1Iliatory. Itwa.E!gr3!lt~d by (!harlee II on 

April 3,'1661., 

(16) T he powers, gi van 'by thi aCha.rter were much wi dar • No" 

restriction was imposed reeardir.6 punishment. '5ven 

capi t3.1 pun i sbmen t coul dba in fl i ct~d oy them. 

(16) This was d. sort f)f 'invita.tion 1tT the .a.aja for intro(iuc

ing '&1g1 i ah LaYlfortoo admini etra.tion 'of Indian 

people. 

(17) La va, Vestiges' of M;3.dra.a t I, 404 J 405. 

(18) Ibid, i1.ton~ time the alJsano'3 or L9(::)4 9xparts in 
. '. ~ .... -. 

trial s of cases ;i~aa rS;3d.roed as a. bl<3's<:liDg for the, 

axecuti va heads oJ t.he Comh-any. 
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eXl:-'~tt .aaai stan·os. Thisat.i&~atiOtl, of. couree, was not .. 
. . 

heejec to ·O? the Company •. ·,Hth the a.ppoint-roent of 

~J~ast9r as ·t.h8·'Governor of Hanraa in 1678, the whola 

. judi cia.lsya-:'em· of Madraa~aa reo.r:-gM i sed and re vi ta.li sed. 
. . . 

The Go'vernoI'· and the Council regularly sat twi 08 a. wes k. 

an·d tried.all oasas with the help of a jury_. ~hi8 ·court 

car]')e 'to tJekri6'M1 as thBHitbh courtofl~adraa~ The original 
. .' 

Choultry·court a189 was reorganised. InBteadof an lrician. 

an English servant of tha Com~)8ny ~a~ tQ preside aver it.· 
. . ll~ 

Their reapecti Va juri sduoti~n wa.s ·Oefined and aPJ?~als from 

the decisioca of the Choultry .co·urt 18,yto th3 court of too 

. Governor and Council. 

The Charter of 1683 authOri sed the Company to 

establish Admiratly courts incr-dar to check illegal traffio 

,and puni ah piracy ~h:i ch becausa so. com('1Qn _ 'Go·der thi'e 

Charta-rof 1683, the,\.dmirstty court of Madras was started 

in 1686. Thi a court wa.s to try all casqs merchantila or . 
• c 

m?ri time in natura and all offencei!' oom~i tted.qn the High 

saas ·or within tb.a Ch~rter limits. Thsmost important. 

provisions of the Charter I)f .1683 were that all cases to be 
., . (20) . 

triad according to .·equity3n(j . L:.06d con 3ci9nca and ttB laws 

and customs at' merctla.rta and al flO that each AO£t)ira.l ty pourt 
.. . iii: (G1) . 

. was to oonsi at of .. a. pereon leatt)sd in tha ci VII law and two 

- _ ;ia __ 

(19) The Choul try court could. try cases valued upto&s.l60/-
-

only. All other casasaf higher value : and appeal e from 

the d!3oi aion s of· the Ch,ul try court ware to be 

heard by t he Hi c.h Cou~t. 

(20) T hi B pro vi sion had tOI: be made in as much 3.8thara was 

no body of regular law; too entire lawiiaa basad on 

customs aPdu:sages_ 

(21) This ie the first instance of having trained lawyers 

foradmini eteril'1g law. . .' . ~ 
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mer.chants to be nomina.ted by thB Company. ;ftar the 

estaoliahrrent of the Admiralty couri;, at MadraB and tbe 

appointment :of SirJobn .Beggs as the man 1·3arned in 

-. Civil law~ the h.qvernor andcounoil.of Ma.dr~s ceased to 

exerci Be by the f\.drniral ty court in all general casas 

both oi vil .and criminal. The criminal cases ware tried 

with too help of a jury. 

In 1600 waa stA.!'ted the Mayor r 8 C04rt a.t 

Madras on the strengt h of a. ChartaI' i SBU6d in 1687. Thi s 

Mayor's court was different from the· Mayorls courts that 
-

ware Bstablieh9d xfiux lat~r on in 1726. This court was 

started by the Co~pa.ny i tsalf whereas the auba-3quent 

Ma.yor's oourts wereeatablished by the 1i:ng'iiah crown. The 

Ma.yor f S cOl.:.rt wa.s a di at in at un it of the }4adra.a cor po rat ioo 
,-

started by the same Charter in 1688. Tm 'Mayor and~tbe 

Alderman constituted the court and all of thBmbeingl~ 

men a man ,. ak.il-ful in law" ,as to be attached to each 
(22) 

Mayor f a court as th9 Recorder. The corpora.tion of Madras 

was established in order to carryon some public bane volent 
(23) 

works. The nati va elements also ware included So that 

;-" . 
(22) Sir John Bi€£B, the Chief Jud.ge of the Admiralty court. 

~ 

was also appointad too Recorder of the Mayor' a court. 

But after hie death in 1689 when 001X other suita.ble 

man was ava.ilable. the lxovarnor and the Council acted 

a8 the judges of "the Admiralty court. John Doltien 

wa.s a.ppointed a judge of th3 ~dmiral ty court in 1692 . 

which ceased to function after the 'return of this 

. judge to England in 1704.· 

(23) The first corporation of Madra£! started with twal va 

Al.termen of whom thr~a wera ·British subjects, tbree ware 

Hindus. on9 was a French, two ware Portugeae and three 

were to be Jaws ·or DuxaxuA.rmeniana. . . 
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fund could be rai sad easily and readily. During 1686 and 

1726, ther!1 ,!~re three courts fUQctioning in l[adraa: 
l24) .. (25) . 

Choul ~2l) court, the Mayor's court and the court of 

Ths 

A.dmi ral t y • 

4 THE Et1.RL Y JUDI OIAL ~YST~' OF BO}rl3A Y: ...... _ J [ 

Bombay grew from an unimportant village which was 

obta.ined by the Portugese in 1534 frorntba Iting of Gujrat. 

The Portue;ese \ting again!JI made a Bift of it to king Charles 

II of England in 1661 as a part of ttB Dowry when ths 

latter married the 8i atar of the former. King Charles on 

hi e turn handed 0 ver Born-nay to the Company on a nominal 

annual rental of £ 10,in 1688.~'-\ charter issued in the 

same year empowered the Company to admini star Bombay by 

rna.king laws and ordinances arid a1 So by enforCing them. The 

Company was further a.uthorised to Bsttlblish oourts of 

'24) After the crea.tion of thq Ma.yor' 8 court at Madras. th3 

Choul try court was to.try onlymi no r offan9t3 B and. 

ci viI di spute8 invo~ ving propiartiaa worth only two 

Pagodas. 

(25) TM Mayorrs court was simply a court of comnx>n fenes 

as all the casas were tried with referenca to equity. 

ju Bti 09 and' good con sci en ca. T he deal aion 8 ,therefore. 

were far from uniform and systematic • 

(~6) It is very siglificant 1;,h$.t after the death of BiBbS 

·in 1689 when the &0 vernor and Council 'of Ma.dras used to 
'" 6.t1A<. ~ ~ ~ ~ ~ • en..- '} I~ "'"-_ 

act as the Judges of too 1\.dmiral ty court, two rnqrch:mt B .. 

Armenian arid tht other ~a8 a Hindu. ~ nen the A.dmiral ty 

court ceased to function since the return of Dol ben to 

d:ngland in 1704, ita jurisdiotion includingth3 right 

to hear appeals from the MaYdrts court was exarcised by 

the Governor and the Council-So the three courta that 

funotioned after 1704 wars ~ha Choultry court, the 

IJayorr a oourt and t~ court of G-overnor and the 

Council. 

Dhaka University Institutional Repository



-518-

justice cd: at Bombay for trying EX civil as wall as 

criminal case a following the 1 ioee of "8ngli ah courts 

ae faithfully as posriole. The legislative authority 
a 

also wa.s to-be exerci B~d not in/way repagpant to tM 

laws and customs of Englanc1. Originally 30moay was 

under a Deputy Governor and a small Council under the 

Governor and Council at Surat. In 1687, the ~reBiden.\.1I and 

Council of Surat were traneferred to Bombay. 

The first judicial Bystem in Bomba, was 

u ah9red in to exi sten 09 in 1670 by Geralc1 Jlungier who haa 

b@en justifiably regarded as the tru8 founder of Bombay. 

Aogording to this -system which wa.squi te simple two c 
\27) . (28) _ 

oo~rte ware started in-t tbatwo di vi s~on 8 of Bombay. 

All the i~~raa v-ere honorr1.J"Y. Tht3re were some Indian 

__ ju,dges also. A.Dove these two Courts in the two di visions 

there was the court of the Deputy Governor and CounCil. 

Thi s court- had both.o-rigiral and a.ppella.te juri edi etian e. 

"- The ca.ses that could not be taken Cognz~~ce of by the 

di vi sional courts were tried by thi a court in i te origina.l 
" .... 

juri adi ction and at the same, time it heard ,g,ppaala from 

i" 

(27) Each court was to consist of four or five judgss 

empowered to bear caSes of small thefts and c1 viI 

cases ~hare the value of the subject matter did not 

exceed 200 Xaraphin a whi en was a qui va.l ant to merel y 

~. 100/-

(28) One di vi eion oornpri sed bomoay. Mazagaon and Girgaon 

and t be_o t her comprised Mahin, Pa:ul , Sian and -:'0 a1 i • 

(29) Indiana w&re appointed as j~dg8a partly for the 

reasons that no suita.ble ~ngli8h men ware always 

available to work on honorary Iud]! baeie ood partly 

for the reasons that the oewl institutions ware in 

need of being made popular- to tha inhaQit8..ots of the 

country. 

(30) A.ll trials in thi s court were to be with tt"l3 help of 

the Jury.· 
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the decisions af tm x lowercourt~. Thif:' judicial 

system was not satisfactory even to tha min'-' of A.ungier. 

He v.sry kesflly faIt that the lack of legal mowledge on 

the part 6f thA judges proved .xl: very inadequate in 

. doing true judtioe. Moreover too exercise ~f judicial 

functions by the executive ~3 head6 was alao mi~kx 

highly unsa.tisfactory for obvious Teaso.na.· Aungiar tried 

to seoure the servica of trained lawyers as judge a but 

with np result •. The Company from t.he very beginning was 

against the introduction of legal experts in their affairs 

. of the naw settlements. A.fter th3 seleotion of George 

'::'-ilco-. for the post of th8 judge the old system was 

ablJlishad in 1672 and it was replaced by a ne~ 8~'atem. 

according to thi anewB<,stem a court 

can si sting of a. judge was establ i shea in Bom~3r)Thi B court 

had jurisdiction ~o try all oases- ci viI t criminal and 

testamentary. All c9.seswere tried speedily and oi viI C3.Eaa 

ware tried with the help of a jury. A.ppeals from this 

court ~ to the court of the Deputy Go vernor and (g~)n c.i 1 . 

of Bombay. ,rhe poet of the judge was made stip9ndary and 
(:33) 

cOlJrt fee aleo was to bepaid a.d valorq'rn.Thia might be 

regarded as the central court. There wae another cou,rt for 

decidin~ petty ci viI casas and it was known as the "court 

of Conscience". This court d1spen·aed jt,;.stice without any 

mq ... 

(:31) For tha administration of criminal la~ t an ingli ah 

man was appointed in each di vi 8ion ae the justice of 

the ~eace. Hi S >dut.y was to arrest the culpri t~ an c.uira 

into the allsef-Ltiona ard fina.lly help ttE judge like 

aSf'eseora. 

(32) T he judge was .to get a saldrY O'f Rs. 2000/ ... per year; 

but he could not engage himself in any other trade. 

(33) Thie court fae itas levied at the rate of 5 P.C. 

Dhaka University Institutional Repository



-520 .... 

co at 0 n t h.e part 0 f the 1 it i gan t 8. Gao r ge ;~ i 1 co.. al 00 

u sed to pre aide 0 var t hi e small cause cOurt. T hi B system 

contir.uad upto t he out brea.k of the "f:eigwin I s- re bell ion ll 

a.nd ultimately it was stopped in 1683. 

Under thB Charter of 1683. an Admiralty oourt 

was started in Bombay on exactly the BamelineB 8.S in 

Madras. But the events it! Bo~bay took. a. very unfortun.ate 

turn due to the conflicts between too A.dmiralty judge 

Dr. Jo h'1 St. Jo m and the ~resident of the Surat I'actoryx 

If.r. Child. One of the raaSOr!8 euapected for this conflict 

i a said to be too suppa sed Co (11 i aan ce of some accusations 

again at l!r. Child by Dr. Jo hn. T.hough Jo hn 'has di stru sted . 

by the Executi Va of the Company from the be~inninJ2; on 

a.ccOunt of hi B independent spirit and aotion. still too 

kdmiraltycourt survi ved until the in vasion of Bombay by 

Siddi t tte Admiral of tlB Mughal iI ~mperor. 

A.s it has already been notioed, too seat of 

the President and Council was shifted from Surat to 

. Bombay in 1687. In 1716 a new court of judic&ture was 

established at Bombay. 

tlE Chi~f 
(34) 

This C0urt consiste:d of nine judg~a including 

Justi C9j four of the ~ fitlali suejudgsa were to be 

Indiana. A.ppea.le· from tM decisions oft.his court lajt to 

the GQvernor and Council. Three ~ngliah judges formedtha 
(35) : 

quorum. One -·of thepeouliarities of this. court. in its 

- aq 'j 

(Z,4).roo four Indian II judges v;ersoolected to' represent 

tts four moat IlIlpOrtant communities oJ tha.t time. 

They were ttaHindus II too Muslims, tmPortugese and 

the Par~is. 

4 .• 

(35) Too preEen as of too Indian judge 3 was no t-~indi apen s

abIa for the quorum. This agpn~ other thinbS" indicates 

that too Indian judges did not oocupy the same 

important. po s1 t ion as the lfJn gl ish judge s. T hi a i e 

corro~orated by a()m€tfr~ots which indioate that oa.tX!es 
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criminal admin i stration was that offan der 8 caul d b9 
(36) " 

impri aoned durint;i pleasure. Beside s thLs court was 

not bound to follow any definite law for procedure or 

eviderce. I§ven a mM could oa Convicted on suspiCion 

a.nd doubt. The trials were not by jury. The Indian 
"-

9le~nt in the conatitut.ion of this court aas distinct 

improvement from the stand point of Indian Legal Hi story. 

Tm 8 court continued to function" unt.il 1726 when too 

Mayor's cOl..!rtswere esta.tllished iox too Presidency 

to~ns of Madras Bombay and Calcutta. 

5. THE ~i\rtL Y JUDICD-\L SY\)TEM OF B~GA.L. 
• ¢L4 

Job Charnock and hla party landed a.t 

Gutanati I a villag9 on too oank of too ri var Hughly ... on 

AU@lst 24, 1690. T hare the y startad too con sttuction of 

a Fort. In 1698, tba Company succeeded in securing the 

Zeminc.ary of the three neighbourinb villages of Sutanati t 

"Cal cutta and Go vindfJur- from Azim-ueh-shan, a grand eon 

of Aurant:.azeoe,who was th3 6ubedar of Bengal. Calcutta" 

was deClared tobs a Presidenoy in 1699 to be administered 

by a President and Council. This acquisition of t\::e 

Zemindary by the Company was a vary significant event so 

faraa the future of the Indian Legal Hi story was concerneC 

- ", 

of the ~ngli sh judges wara always recorded for each 

dayla sitting. But too na.m98 of the Indian Judges 

do not oCcur any where. They ware simflly manti oned 

Uxi];_ruX.BitxiKztiJ:U.t~ as ""th:) Black. Juati ces" • 

(36) During the Mughal admin i stration of crimina.l 

justice alao a friaoner could be detained indefini

tely in prison until he happened to be released by 

the order of t he ~mperor 0 r showed si £116 of 

re pentan os • 
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Originally tt.w3 Zarnindara :I: in Bengal were 

entrlietad with -tm collection of revenues and maintenance 

of la.w and order within their respective zaml_ndaris. The 

oondition of administration of justica was extremely 

daplorable.There wereBome ormrte a.t MurehidaOad, but 

they had vo,ry little contacts with the remote parts of the 

Province. Ta.king advantage of this vacuum the '3erninidara 

aSFumed, without any definable aU+"Ihority.: the power to 

administer justice bath civi-l Bndcriminal more for their 

oW1 interest and exploit-ationthan for the pure and honest 

administration of justice. In its seventh r8port,-the 
,. 

Commi ttee of Secrecy appointed by.the Honee of Common e in 

1773 gi vee a real picture of the adminietration of juetioe 

of the tirra. ~ach 'Zamindar maintained a crimir.al Cf)urt 

as well as a Lutcoory or adalat for the a~miniftration of 

ci viI 'law. In the criminal sice " all cases including 

capital offences caulo be ti tried by the '3arnindara. 

Capital san ten cs e were to be au bjeclsd to t he_ approval cif 
, Wawab --
thi 4 .... of !fur'em dabac1. In the c_i viI 8i de 8.1 so appeal e 

,: hay the Nawab' & Ool,lrt from the decisions of the Seminda!ls. 

T ta Company al SO after aecur ing t fa zemindari 

began to adrniniBteI~ juetice in Calcutta- througha collector 
, . . 

who was also Borne-timeS known as tte a.emindar in all oaffeS 

both oi viI arid priminal., But th3 court of the Companyt B 
C37) , 

collector differed from the Courts o'f. the other zeminda.rs. 

The collect,or used BUmmarymathods in administer-infO justice 

wi thout the helf:' of th9 jury. T he _collector t s courts triad 

capaB among both tm Indiana .and the English people. The 

---------------------------------._-----------------------
(37) Appeals from ttB decisions of the Collactorrs 

court lay not to "too Nawab of Bengal but totoo 
- -

Go varnor' and Coun oil, in Calcutta. SHnilarly for too 
confirmation of any capita.l sentence alec t tte 

• 
collector referred tll3 c&'se to irim:x t~ Governor and 

Co un oil and never to the Nawab of Murahidabad. 

Dhaka University Institutional Repository



-0' 

seriouB oriminal offences used tOb: be tried by the 

lto vernor and Council according to the Cha.rter of 1661. 

Too If\8llY powers were' gi van ,~oth9 collector who however 

continued to,a.dminister justice in a primitive and 

rudimentary manner until the eetabliehment of the Mayorr a 

court in Calcutta in 1727 as in the ,ot.herPresidel1ciea of 

Madras and Bombay.T hese Mayor r 8 court a were ro yal court B 

as they deri ved their aut hority from the crown. 

6. THE l~yt)R'S COURl';:j A.T!lfADRAl). BOl~A.Yi,l& CtU.ClJTTA 
~ b......... 4 

_ (:38) 
Th3 Charter of -1726 established for the first 

-

tirre three Mayor's courts in the three Presidencies on 

uniform basis. This was undoubtedly 'a very aigpificant 

stage in too Indiap, Legal History. The above gharter was 
rightly iou' known as tte "Judicial Charter". In view of. t~ 

growing prosperity of the ~nglish sattlements 'in' India. 

t h9 Directors of the Company keenly Jel tthe ne'eessity of 

better administration of the territorial units by more 

org-oni sed- and more systematic legi Blativ~ and judicial 

inatrumAota. The same Charter of i726-astEi.bliehad not only 

irt ¥.ayor I B courts but alu a.lso the Corporations. One 
, ' 

such corporation and one court we.lt.already a stabl i shad in 

Madras-under the Charter of 168~. But. things were changing 

very'rapidly ~n reany liiu directions., To goverri the 

devoll:.tion of the properties left by the english peopl-El in 

_India ,after their death waoai1.othar conSideration why oOl..lrte 

wit h royal.aut hor~ ty wer~ 'regarded, ,as a de-aide latum. 

Th~ Mayor andtM Aldermen were to f~rm th3 

Mayor' 8 aOtlrt _hi ch was aoourt of record. TheBe court B ~era 
, , 

;;:;~t; ,to hav90nly oi v,il juri adfction inclhding testaments. TtB 
r-~~\ 

criminal oa~98 wereexclL.ded from theBe courts 'ana they were' 

entrusted to the Governor ana fi ve senior members of the 

:~ 

(:38) It was grant'3d by ~\.ing_Geo're;e 1 on-~eptembar 24. 

1726. 
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. Council. Each of. tha powers of a court or J1J/-y.r and 

TerW\.tnerll and "GooL dBli vary". There 'lias aleo l'nYieion ' 
. , . fifi (39) 

f~r a.ppointment of "rand jury 8l1d \1etty jury. The 

Charter' insiat~d on the ~pplicatfon of ~nglien lawe . 

and prin ci pI as as far a.s>'hhey -waraappI i ~able • The 

. Legielati Vq powers :]1 were Sf) long vt-ated only. in tte 

·g9n~ral court ot the court of Directors in· ~nglaild. The 
-

Governor andCouncilo.f eaoh Presidency wa.B~.6mpo~ered 

·tq ~a.~e by laws t rules and ordinanC9S foruhe t..Af.3r 

governanca 01 the settlements. In many rss.t>ecta tti3 
.. . - . (Ii)) 

Mayorl a courts of 1726 wera more retrogade. in character.· 

Hut there were BOme inno vatlo.n a also • It was for tbB 

first time that pro,vi aionwaa made for apMal to the 
(41) 

king in Council Blibjaot to certain conditions. 

The actua.l· working of too Mayor f a courts 

was far from 6i:1tiefactory. r~a indepandeno6of tta 

Cc~poration and tl~ayor f s courts was very much eli sl i ked by 

t~ executi va. of. ttl3 Company • 'Thera ~9ra in .t~42)eeu1t 

con st:anL con!"! iota ·bati~ari·tha 69 different org311 a. ~o far 

- I. _ 
(39) The' function of the ~~a.nd Jury was confined to 

the presentment of peracne who were ausp,:ctEld of 

any .crimes.They were 'al so known as the Juryof 

Presentment... T hay were todeci de if there ~~B any 

case for trial at ail. T h3 aotual verdict of 

guilty or not guilty 'was to be. returned by the 

f}P.tty tury. The trand .Jury COrlsi sted of :::.3 parsona. 

(.:ill) T tnla the Old Madras Mayor la·court ~as not bound 

by an.y teahni cal rules o~ttl3 'En gl ish law -and 

blro cedurs. And to tha~ court w~s attaoh:::d an 

. eX-per.;\;' of law a..8 i?ha- Recordar.~To 'such provision 

was made in·' tha M~yor t 8 court a eetabli shed 

aubseQ14e.?tly • 
.. 

(41) A!'l appaal to the king in Cour..cillay_-only ~hen t~ 

Btl bjqct !Dattar oftha diB~l!-~a ~aa va.luedat 009 

thousand Paclodae or lilora. 

" 
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as the indi.':illB ~er,e concernJd these CQurte €Ave r.iea, to 
-' 

gre-ater diffi cult iss and in con van ian cas. The ls.wa an,~,"", ':'! 
.~~ .... 

cuatorn~ ~f Indii< w~re n'ot at all re~pactad 'and hance' 
, . 

t he~ court a go. ve 'rice to ;tiome. di soohtant amon g the In di an 

pac ille,. '~:b:en 'thG:. in£erferen cae of. the' courts ~erabrought, 

to the rtotic~ of the (Jo\'qrn')r~ndColjncil ,they r~aol ved 

,'t'rlB..t." th9" COUI't ~ c'~WBt8: n t).{. '3.1;1 thb (i' sed .. to de.alwith caet~ :',' 
-

,ard religioue,quFfj;rtione of ,the India'ls.l'be Charter' of 

,j..7 b3 r~mo ~1ed t;0IDe 0 f t hF3 gV~ri n g di flaa,vantages t hat ~8re 

t.o"tie, S3en i~', tha ilro vi sion and worklrg ,cit haOhartar of ' 
.. .. 

l7~6. ~'be reo at 'c6n~i:Ji cU')l!a~to vi sionof 0116' nan charter 

'~:a.s w,(isreby t':b?.o~t~)Qi"'b.tron8 Md th9 IJii:;l..Yor I s co~t s wara 

mq.Op. d:afini,telyeub servient ~'otha G-bv9rnmeht or-too ' 

~~eot;:;i va of. t-.ha,Compa11y.: r1..0C'.orol:ng- to XZ another pro vi SiOl 

th.e ctlarter expresBiyexempted ttE Indiana from too 

jurisdic::.ion of the Mayor I a courts and directed that such 

sui t s and di spute s should be determined Oy the Indian B 

, tnamBel vas unless uot~ toovarti9a BUurnitted tnam to the 

(42) In, Bombay a riindu womanuecama con vcn~te.4 to 

ahti ::oti ani-ty.l,n,. 17-:~O ~Jha ·l}.a.c a Bon, aged about 
-

12 yaa.ra ~'thol~4:lnt.to live ~i.th his r.el':l~tjw~e.On 

,~ oh$.rg~ made' by thB'6oD'vertep woman too Mayor's 
. .- \ . 

OOlJ.l't'orderad ,that the boy should be returned to -

the:mothar. The he~a 'of the caste ms.da a complaint 

to t he '_Go vernor' and Gouncil ~who con tan jod -t. bat 

t.~19 ::1ayorf 3 court t~d~no authorit~"< t~i decide' 

,"~a.ue8's'of a raligionsnature or disb>utss conC3r-

n ing ca.ste s among t h9 nati Va a" • T he ;,~ayor' s court 

'prot9staej ,a.gainst,thts re801':xliion. '" f:ft~ , 
If '", , 

, In 'a'nnther oaBebro1J.!S~t by an At"r:';mBrCha.nt 
... . . .. 

t be dec~Bion' nf ' the Ma.yor I s court was re vQrsed 

on ap'tJGtl.l by ttt9 :GovBtnor:md Council. ' 
' .. , , and Calcutta " ' 

;''In Madras/al BO' therC) ~9i'etoo, 'many_ 

i~'xec~~~,i'~~ _and:,t.t18,Jy;di6iaiY.' 
. , ...... 

. ,.,/'"', .... 

Dhaka University Institutional Repository



'f 

adjudic?-tion of the,cpurt. A ri'~w .cbt.YL namely t.he "court',; ~ 
~l . 

. 0 f 1~)e at'I, Vvaa a att\ol isha d in eactl Pi's Bi j'3n c y to tr)" Illi nOl~i 

dfeputfjs. Under the aharter otl'753't:ne Goud.s tha.t .. ~'\l~re ' 

f@c:tit?rdn~. vJ~re the UOllr't.B .of ~i6~t ;3~t2" the ~J;:l.yor 18 courts, 

: the ·cour'-£ 'f)f the PT$f.!io.en-L .and CClUflcil f·)r Qriminal C:'t~9E 

a.r~. hSBJ'ing 'A;.hlPS5.1·S.· fromt)~1~d.3Crsiona of t~~;,I;a.yor IS 
. " -"',. ' 

o~urL "and t5iA" k:~.r.g i.r: bq.hr ci la.s 1. ha,,:;hi,;;h@i!t ceUl' ~ of app9;;i.l 
. -. ~ -' - '" , 

-, . 

Th~ judi?ie.ry undsl- the~h~l>~~r of 1753 ,liw$,S 91.;1·! .. 9 I 
'~.: . 

:;rJbaervi8nt to th3,eX9c~t.i ve. T'hus' Fermin JAri ¢hvry Bays I 
• • - • > • '''>'';;.:.'' • '. -' ". , ~ : • '. • '-'. I ' 

. t!XhaW8alciess 'cf tM judlcatut'9s' of 1726~'1d 1763 arosa 
., . . '." 

from LAe. fact that>they tanoed t.o :ba' ir{ 'fact' but .brC!i1ch38 ')1 
. . . {' . " ., - ~ . 

. t ta,'Company) 8 ·.a.xa;~tive Go Vel'ament,. AAd't ~y tt1t"~ref or~. 

aff6I'·d.ed. xm~ iruparf3ct maBI}S of. ;& rBai stan Co to t~ 

'Clae.s intereit'a~: rif ~h8 Comuanv"B servsn~8 ata ti'm9 when 
,"". .." • .:",.: '. ", .' -.. -=-.- . • • 

. t~eGomptwyf 6 f~)opts ~ietM_biddi·dg}.iir' :t9~ 'monoi~oli Be ~ha 
. tra.cts: of . t',t:s countrytt. In epi ts '0(. ·thas6vsrd.l def a.eta -oi 

.the aye.tam 61·~dminiat·t·aL:i~n.,of ju'~tic.~·urde~th.a chart9r 01 

1753, tha Mayor1eQourta were"M Bub.jent to the sui-'9rvision II 
.. . .._. '~"~ : : ~. ~ . . . 

.01' th3,Comfiany~ ~va-ry'yaa:r the :pr0ceediBe:8:nf these courts 

.". , 'w,ere' 'SCfutitliaad bytA: theComfJanyts caunsal a who. would 

" ·;~J.ggest nBcessary inat;rl;lct'iOffB .for"tha guidance of the 

. ",' court"BB~ tha.t -{~i:'~i"Sht' aarnin i ater,. juati ce -fal-rl.Y 8Pd 

' ... effiqiantly: folio'wlf:r"t t h8 ~nG.~ ieh~lri~'a~)19 f~)d' ,1n'oae':"llre 

, a.~ far. 'asJ/raotiabl a, in the Indi81l circ'\,.(m8~ances • 

. ------........ ~------__ --__ ·-4 ----.~-.. ..... ----c .oioi-...-.-..... ----.-;".--
.. .' . 

T'r¥3 jurisdiotion of ,t(hfH~~" oourts ,wad limited. to 

5~§1bOd~e • 

.f. ifth a,?port I IntroduOt i"on l:(XIV.-· 

T ~ 1{qu89 of Common a a.~110 !nt.9o ~. ~on4lliittea ,of :-, 

~ecracy in 1772't~· 9,nquire into 'ths s.ffairaol the 

Company_ In ~h9 result supreip8. cot;rL ~2.\.S,'\~E~;J.uliehed 
, . ~ " 

a.t Calcutta. ~d lat,jr O~ at J!.1a.dra.s ?J1d Bomoay ~l sr). 
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T;na' Company a.ssumed ~heDiwani of p,angal, nihar and 

OriaEa in 1765. 'rhia waaundoubtl'3d~y ,8.(lot,her v~ry impor

tant l'and marie in thae"olvtion~,of IndianL8,gal "i story. 

'The Company a12q und9rt'ook toa.c~ir'i~t8r ,civil ,3l!O 

revenue law ard thead"lir: i etra.ti:m,,'ofL~ crimh1~1 law 

r8t!lai-r.ed' with the Nawab. Dt:ring this time the courts truJi . . "~'--" _ ... 

wece functioning undgr t'he ,Mugh9,l a~!atema, a..t P~ i~rtl: 

Go v9rnmantal Beat 01' !,fu.rshida,0i3:d Vver8 the' c(lurt of ,the 

, ~lawab or, the }Iazim, court..oi" ~he1iwa.n • the La.rogah 

b.dalat-a.l~,;'liaandt,ha ,OarJ,bafl-i->\.dal at-:i wani. r hea9 
, . .... '. 

cotirtaha.{j 'b~tn orl~inal 'ru1d !;t.ppall~t~ jUFl sci ~tion • 

'~Bs'idgeth'3, a"tl6vacourts a.t lfurahi1'~bwithE7r3we'r3 also 

Bome' othertri bun ala that fu~cti!)!JeG. T t)er,awaa ,a, '(azi to 

'decide civil ~asea,a.nd disputes regarding ~~:h9ritanca aneL 

suocession. Mufti expounded thaLuv for the \q-.azi and the 

hlZ~Jt Ialjjdar (~ted all crimj.na~, (}aSaB excepting t.}'le, 

',C8.Vi,t.a.l offences. The Qowers ,-o1>-':.he NawaO'.or Bengal wa.s 

beooml~g more and more' shado>Hty and 'the courts Wou.ld not 
" . 

function regular~~r Bnd fairly. Thazemin:dare.1\lere usurpi!'"'B 
, " 

the . judicialpol"lsrs:k for thair "own interas~e .8.rt.d axploit:a.~ 

tier}. :~r he JJurshidabadcovrt s al so bec9nl9 vary wea.k. and 

'. irretplar a.nd '(;ere laoldnb i!1" the ,pow~rB' 'of ,su.p.~rvi sion ('..-var 

',the 'other court B. There wae 'chao s'andll corruption ~veryv.;hera 

.Thl:l8 A..B .Lsi t h juet11' r"emar Its, liT i1E1' f:n'ms of jl,t eti 09, thus 
, . 

axisted;but'it is olaar:that tn3 COlfrt£l were the, iostrt,;.rnen-

ts of power'i rattv;Jr than,cif justice. Liialees" a.s means of 

prot.e~t.~on. but apt in atrument E! 0 f oppre fraion • 

- ... ...., ,., 

CoB1.izancax i!1 cassanf drankanneBa~ aellirJg 01' 

liquor anClexarnina.t ion a of false wei ghte and 

measures was tri.ken by the Me htassi b. 

.. ," 

~, 

, .. 
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•••••••••••• It is sitP-ificant of the position that the 

servants of thEi 30mpeny, \~h9n: '1heyhad claims ag'"1inet 
. . . 

Indian$, not residing under t'he british Flag bttt: in the 
. . 

v-i-cil1ity ofttE CompBnY'.B _sattlements 't;'aed simply to 
.' ..' w;.' .. ' '. . . 

···seize and hqld th~m prlaonertl unti"l they cot').f!entad to' 

... 

'. pay, wit haut, anking thS aut·oori t.y of ·any officer of the ~. 

nati veGoverl1ment, but with its full approval.Tr.e 

G-ov~rnm8nt indeed was so complaisant as to overlop." C",89B 

of Seizures of p~ra~·!'lBwhn. did not/fa.ll V!;i=thin this 

category ,an 0- after. the Company l a8.oqui Bition of the 

Di wanr' both-the: F'r'e~~h and th9 Dutch exerci8a~ Ii ka 

right,s: t~ "Trench at leaFt di"sputlr.g thadaman d of the 

PreaidootandCoimcil that recQUrse in suchcaSBsrm.:stbe 

had to the law c~u.rts •••••••••••• Tb.8 couraa o'f justice 

was further troubled by ~ha ravriluti.on wh;i.ch plaoed ;11ir 

Kasimtn' power for marlY Eric;.lisi1 men :vdth or without the 

c6nseotof the Company Boon scattered-through the interior 

to aei'ze thA trade and exerted wide irifluence ontha ,. . 

a.gmi"!1is.tratton· :of justice 8!ld the overthrow of Mir 1~a8im 

red to further ancroaCt1lnsnte on native auth~rity, the . 

banyans orriative agahte of the 1Jngliah. often controlling 
, .' ~ (47) , 

the loo~l.courta and even acting as judges! '~arrsn 

Hastings :Wrlo .was too Governor of Ca.lcutta. at· the time 

; formulat'sd a scheme·' in 1772 for toooet"ter adrnir'listra.tion 

. of th8 revenue and law for'B~ngal, Biha.r 3l1d Orissa. 

According to .ttua plcmo£" 1'772,' ttie whole of Diwani' area 

waa 'diviaaj:l ir.tosev~ra.l di atri a't a'. I'n each dfatrictt:here 

was a collector who W~B primarily 'reeponsibla for the 

revgnue. In ·each district ag&int here wag a cowt for 

decidingoi'vil cases. It was Kn0Wfl 'as Uafuesil,Diwanl 

Adalat whi ch . had' jurisdiction in a.ll ci viI Ca.SeS ir.cludinl 

property t: iQheritanca J marriage, debts, accounts, contractfl 

.and partnership ·etc. Similarlyf~r eac'hdi strict there .. 

was estalJlieheda criminal court nam~d llafusl:lil Niz8ma.t or 

4_" 

(47) A constitutiona.l :Hiatory of India, I?P. 63-64. 
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(48) 
Faujdary ;\dal a.t. besides thaabo ve courtas f!ta.bl i food 

for tb.eDistricts, there were two superior courts 

estaolist)ad in Calcutta.. The:1 were Imown ae the Sa,dar 
l<:t9)· 00) 

DiwMi i\dalat and the ~adar Faujdari orNi zamat kda,lat. 

T hera was a1 sQ~a.rrangement for establ i shing scm courts 

in 'v~hich disputes of minor values could be decided by ktl 

the Head 'Farmer of the Pergunnah. The moet importont 
. . 

diraction o~ t h3 Diwani Aciaiats was thci.t all cases of 

in heritanca I marriac;e, cast9 'and other religious usagEls 

and institution 6 ah0uld De tried according to the laws of 

. the ... arM. wi th regard to the Ma.~madane and the laws of the 

~h3.ster with r-9speot to thE! Hinrua. It was furhtqr provided 

that to aarit the ~ngliBh judges who were otherwise quite 

:m~x iglQrant aO()ut tna laws and custrima of the Hindus 

i311d too Muslims Maulavia and Pandita would attent the . . . ..(51) . . 
court for expounding the laIN. The courts of the Zemindars 

were aUolished and procedur,e' of' trials was made cheap and 

- Epeaoy. 1'0 ensure and proO".ota impartial and honest 

(48) In th3sa courts the ~azia and lfuftis aeeieted :Ii 

by two Maul via 'uaedto sit as judges for deciding 

crimina.l cases. 

(~9) It con 8.i stad of the &n v9rno~ &nd the members of too 

Councils heq,ring appeals from the MufuBail Diwani 

A.d~lata. 

(to) It con 8i sted of an Indi an judge. who waS kno~ 

a.s the Daroga. He was to oe appointed by the 

Nawab and assisted .. by tUB Chief ~azi. the Chief 

Mufti and· three Ma.ulavia. 

(51) .This provision was made undoubtedly with the beat 

of intentions. The ~nglish judges could not rea.d .. 
forthamsel ves the original texts enshrining the 

. . 

l~'lJs of the Hlnduaand the Muslims. ~arren Hastin58 

was really anxious tp Bas tnat . justice was 

a.dmini steradimpar.:tially and fairly' in the. country. 

The plan of ~arran Hastio6B glayed a very important 
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administration of justice in the country it was laid down 

that all eourt a would ma.in ta.in" proper regi stare and records 

of the Mafuasil DiwaniA,dalat should b/3 sent tothr~ ~ad3.l' 

Di wani A.d",lata f fJr thei-r Supervi sion. 

There were c~rtain glaring d9f~ctB of the plan 

of 177G. Ttnls the co11ectors\\>ereourden9d with too many 

powers and reaponaioilitias. Th9S9 dafecta were ramovedby 

the plan of 1774- a.ccording to which the -'whole Diwani of ' 

Bengal. llil')ar and Orisea was dividEld into six divisions 

whlc::h 'were again subdivided into saver_al districts. In XDl: 

the d1 vi sionalII headQuarters ~ thara used to be a emaIl 

Councilconaisting,of St four 'or fi V9 inglieh covenanted 

S0r uantall of the Ccmflat1y which viae reEponeib~e for too 
raiienua of that f stri ct. He was al So to 8i t as the juclge 

of the' Mafus sil Di wani Adalat. Appeal s from thi 8 court 

Were to lie to tne provincial counc~l of the Di vision. The 

~adar Diwani ~kx Adalat was again to hear appeals from 
, ~ 

the U deal siQn a of t he Pro vin cial coun oi 1 of the L i vi sio n • 

8. THE ~UffiEME OOURTSOF JT.Jr:lCitTUR~ IN 
- d. •• 75J11f1la' f 

". ~~" 

The battle of 21assay· in 17E6,had virtually 

tranafgrred the political authority of Bengal to the 
-

Company * But the eo~pa:ny instead of taltinb the entire 
, , 

rs's:ponaibility placed too Nawab on the throne of Bengal • 

For a longtime beginning from 17C6, Bengal ~aBina vr~ry' 
#'f ~ ", ' 

unfortunate st~te chaos, confusion and corruption being, 

rampant and aosolutely uncheclted~. faking advantage of the 

1 acl<. of control ,from the N a.wab md the Bxi stan 09 of' an y 

efficient ci viI or judicial administration, thaservants of ' 

., the ,Company ware oPQreasing and explolting the peo[)le with 

-----------------------~--.--------.----------------------
part in the develo~nt ()f the separate ayeta'm 

~-of Hindu and l!..u&llm LagalHi story. 
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impuni ty. During thi B time the Brnployf39 s of the Company 

were. aftermak.i'1g money for .themesl ves v:i th ](l.ux~,IX 

what~oev8t me8.l}S poeeible. '~~hen thAy would return to the 

oountry \~ith fabUlous w~A.l th, they roused suspicion evan 

. in the minds oftha ~(di[1ary people of ~ngl8l'ld who. used 

~o styleth.err-aa Nawa"oa. The attention of the Parliament 

also wa.s drawn to .thisstate. of affairs which n.=:laded 

immediA.ta correction. '~ith a view to rem~dy the~ 9vils 

the re3Ulating Act of 1773 was paseed by the British 

~arliament • 

ThaRe6Ula.ting Aot made imfJor'~ant amendments 

in the rules r8garding the constitution and administration 

of thq C()mpBny. Uoma leGisla.~i t113 .1t)71era a.lao were newly 

gi van. But ~ me at important inno vation that wam made 

by this. Act =waa the provision for establishment of a 

'::;upreme Court of judic8,ture at Fort '~dlliam.rhe changes 

were' imperati va in the Benae that. the Seleot Commi ttaa 

3l!dtha Commi ttea of ~ecrecy were parai stantl y unearthing 

the most glaring. 'defActa of the \\orkingof the Company 

and·thaa.etivitias of its servants. After the battle of· 

Pl.·assey. the townef Calcutta waS" treated as a part of 

B~iti 9h eat~lament and· .t·he r9st.of Ben.gal J Bi har and 

OrisE'a wae StippOFBdx~ to be under th8 de jL;Pe Bov~r9i~t'y 
.~" .. 

of the lh~gha.l m,"" emperor throllgh the dsfa..cto authority 

was v~atAd in the Company. Thi B diJf8r~r!c9 ws-a ecrupuloual:y 

-
(52),~ U0l1srn9r i3ner~l and a COlmcil of four rnembere. 

:'i".:9re ?3-ppnirt8dfor Calcutta and the Presidency of 

,~ . 

Fort '-'¥iII iam. T hay were entrust~d 'lLlththe entire 

. 01 1:1il .~.n~ :'!'lil ~ t.ary tJ0wors. jiJarrao Hastings 'iaa 

appoir.tedas the firatGovernor General and t~aa of 

the memberebftha COUrl9ilalao came from ~ngland. 

In ma.tters of '~ar the Pre~idenci8a of Madras and 

&ombay alao ~era plapad under the control o'f .the· 

Governot ·Gener3.1· and Council of Ca.lcutta. 
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maintained aven by. the rteEulating Act. The moet consfdCU

dusprovi.aion mads by t'he Rel!;;ulating Act was regarding 

the. AatatMr1m~n.t 'of the sUj?rf,?me co~r~. in Calcutta cy a: 

ro ya.l charter. The au'prp,me court wa.s to cor. si t of one 
. ' 

Chief Just.ice and three P~i Bile judges who l'iere to be 

appointed ~y the ting from tlarri ~tara.o{ not laBS than 
, ., ., '. . " . 

fi ve ye~"'s standing a1l)'d .~ho were to .,hold·office during the 
. l~, . 

pleasure of Hi s Majesty. 'r he powers of t hie court ware very 

-wide includlrg ci viI, criminal J ~c61eeiaatica1 .and\.dmira.l t:y 

juriadictions •. Fcr the tOVcn ofCaloutta,. e;rand jury and 

petty jury conai'8tioe;of ~ngliah man ware to be used. It 

~a~~l ao ~ covrt ofR~cord. For freaaonand Felony I this 

court could try evan the Opvern?)r Gen'eral or the members of 

hie C(\uncil. "'h la~' enacted by. the Coverno~ Gehera.l and 

Covn ci lcoul(J be treated as va.l id ~d effecti va unla2s it 

was regi stered and £.lub1i flhed inthe buprema" court of 

judi c.ature. r he aupremecotirt was to h,e a. court of 1 aw as 

, viall a.s of' equi ty and the judges of ,thi~ court Viere to have 

the same juri~(jiction 'and authority &.8 t~ justices of the 

. court of Ling' Eo Bench in England. rha Mayor I a court and too 

.' cour~ oJ Oy~rand r.l3rminer and 'Gaol reli very TUl!ctioning 

under the Charter of 1763 were superceded.The only court, 
'that still continued to work was 'too court of ReQuest. " . (55)' " . .... ' 
Subject to certain conditions appeals from tne,St:.preIIB . 

. Court could .&3 1 i e to the k.ine;. in Counei 1. J\.ccording to til " 

, I 

_ _:aq d; 

In t8rms of :tha provisions of the '.Re~ulating Act, the 

. king G'eorge III issued a royal Oharter on March 26 I 

1774 for estaolishing the :s.upr9r;n~ court of jUdicature 

at. Fort .''::i III ani ir.. Bangal. 

I ~ i E! f or the . fir at time t hat all the JUd ge a of t h3 

court .~were .trained 811d experienced lawyers, appointed 

bythQ, cro~n to haL'! office during too p199.oo1'e of 

Hie Majesty,_ r"heae judges cflu19 necessarily be expected 

to ba.ln8.evend~nt and efficient~ 
.L' '.' - ,_ 

(55) One 'oftha 'condition s 1n, Ci viI cases' Wq.B that th9 value 

. of' '~)l!3 SU:'bject' ma.tter was to exceed 10QO pagodas •. 
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tor~pri'BVB" O~'· ~;,<: Charter till 8 court v.as e;ranted the power 

suspend the exect:. tien of Ca~Ji tal Ben tl3n os. 'rhe BystSID of 

_t\.dvocates and l\ttorn(~) was also introctuced for the first 

time subject to control of the Supreua Court. No body 

except the ::...d Vc cates and the .\ ttornaya could a.ppear and 

plead before the ,-,upreme Court of Judi cature. r he ~upreme 

Court of judicature removed most of the glarirg defects 

oft he judi oi al admi f! i etrat ion in the caun try an d the 

introduction- of trained a~d profeseional lalr\yera as ita 

judges toned up the entire ~ypte~. rhe judges could act 

independan tly Md competently. 

According to the Ra6ulating Act, tna Lrovernor 

u9naral BJ'ld Council were VA-E't8d with "the whole civil and 

military G-0\1ernment of the PreSidency of CalcutJ:.a" and 

al80 wi th "the orderinb. management and Governmoot of too 
terri torial acC:\ui si tion a and re venuef of the dngdom of 

Bengal, Bi har and Ori sea. The auprama court of Judicature 

on the tiJ other hand had" full power and authority to hea.r 

and determil!9 all compla.ints whatsI)9vgr a.gain st any of bi s 

N~j8styla ffUOjeota for any crime, misdemeanour or oppress

ion and al so to entertain, hear ana a determine any auit 

or action wh.q,t£oevar aga.inst any of' JUs Majesty's subjects 

in Bangal, Bihar and Orisea.". Cn a.ccount of the diftar~nt 

powers gi van to the G-overnor and Coun ci 1 on the one hand 

and to the SUpreme court on the ot her t hare. was a con stant 

conflict between theee two euprerne bodies. To some extent, 

the ambibruities. the indistinctness and defect! ve drafts ... 

man shi p of the act and tl18 Charter were raspon s1 ble for 

this unhappy sta.te of thint::,s. In the long history of tta 

conflict, three to~'ics OeC5lD9 most cor.spicuotJs; ons of 

t hem was the claim of the Supreme Court to exerci ee 

jurieciction over the ~ngliBh and Indian Officars of the 

Company em~loyed in the col18ction of the revqnue~ and to 

(56) The memOer could be rebulated by the Court aa it 

deemed fit and nec6~eary. 
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punish them.f"or:corrupt Mel oppressive acta don'a in Course 

of ·the.ir official duty; the e9ccndtopi c was the ri gbii 

t~~5~f8 claimed Dy the Supreme Court to tr;v t.·he judicial. 

offidara of the Company in execution of their official 

F - > 

(57) The confliot reached ita climax in th.e Patna caee 

whi en m created a great Ben aation in the oountry. 

In .this case the. dispute was with respect to a 

large property le.~t 'in IndiabJ ~hahbaj Beg Khan 

who came Jrom .Kabul.}-\fter· hi s death, Bahadur Bag 

a nephew of the daoeased, claimed the whole propertr 

·allegin 6 toot hehact been adopted 'by the deceased • 

. T M wi fa Nadera Beb"'Um I an the at her hand, cla.imed 

. the entire property on an. all~gad gift. According to 

tpe practIce oJ the Patna Council ,'the caBawaa 

ref~rred to the Qa7.is to make an inventory of th.a 

disputed property, to ~ollect ,the property and seal 

it and al so to r:~port to the Cnuncilas to th.e 

rights of" the Parties according to law. It shOuld 

be rem9mber~d that according to the neglliatioos 

promuliated in 1774, the function of the l1ati va IB-w 

officers was simply to expot,and the relevant law but 

.. 1. n . the :findioQof any fact. But the not to repor~ 0 1 . C, . . 

"Sne:Jish judG8s du~ to the l~orance of too law of 

the la(1.d Md .t heir other pre-occupation f! would ae~ 

the law offioers to report both on facts and la.w 

ahd these repor~s were- to De simply accepted apd 

acted ul?on/~bam. The Kaji and the Muftis a.cted 

d - . t· the directions and reported thattha . aceor lng 0 . '. 
deeds relied on by the Begum were~orgad ~ndinvalid 
So the prevert yWi3.S 6.P1'ortionBd ac~o_rding to too 

Muel'im law of inheritancB. Aa;usual_, this report Wia8 

. accepted by the Coupcil. The proc9d~re-s folloWl3d' by 

·~the law,oJficers were most irregularand i11a£.a1 • 

. _ T haBegum pref ered an app9~1 t'o t'rn Sadar Di wan ~ 
. t· 'at al·l. T. hen tta Begum' A.dalat whicn too ~<:no ac lon 

" 
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functions and the third topic wae the claim of the 

~~prema court that any parson residing in Bengali Bihar 
_? • _ ,_ . 1 s 

-arid Orl saa -beyond Calcutta who contends that he/not 

suoject to the jurisdiction of the supr~me court must 
_ lOO) 

have to appear before it and plead accordingly. Thus 

filed an a1lpeal -to the Supreme Court of J~dicature 

at Calcutta which iswed a writK of capias on the 

defendants (ia. Bahadur Beg , th3 hazi and the 

. Mufti s) • The plea of the officers was tmt they 

acted in their official capacity according to the 

direction of the cou1cil; but this plea I ?las not 

acCgpted and t he dafendar.-~ e wera sent to Jail for 

t'rvjir inability to pay the compensation which was 

fixed at t hrge lacs of rupee s including the Oamage 

to the property and the persona.l injurieB to the 

appellat. T he grounds on which too Supreme court 

ga.V9 the abo ve judgment were as follows: The 

judicial function was entrusted to tM Council but 

in this case the judgment was actually given by the 

law officers who were ne ver authorised to do eo. 

The lav. officers werg only to advise the Council 

on points of law. Tne Council could not delegate 

-to power of tryin~ the C1:tae to the la.w officere an:l 

Simply act on their report. rhis case also ill\;st

rates the m0st irr~_ular and illegal procedures 

followed in the cases tried by the Courcil. 

(58) Oneti: of too most objectionable and 01Jl1ressiv9 

procedures of tile ;;)upreme Court was the "Arres-:. on 

l~ane i'roC8Sft". The defendantevsn in denying the 

j ur i sd i ct ion 0 f t he au prams court was to appear 

before the court for this plea. And the court would I 

iarue "IArit of c8.piaa" to enSLre too attendance of " 

the daf ~ndant. T hi e 'Iori t was not hing bL.t fiarrant i 

of arrest. 

• I~ , ' •• ! 
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Terrn..inger alao"right1y sa.ys, It ••••••••• The Courcil '1nd .. .. ' 

,,' ,_ the court a~bnca' "Came. into colliEion the fl)rme.r holding 

that the- ,~ct -exempted its offioers from the jurisdiction 

of "I:,he court ,in ree,pect of ,acts dane-by th3m in ~m:u:IIXUE 
.. -' . 

collection oft he revenue whi 19 ,the la£tar mai-ntained . . " . ,'" . . . ..' 

that ;the duty of:_h$~ing casas ir whtch th$ revenue 

officerB were oompl,ained a.g~-in8t 1'0'1 the scor,e of 
. . " . - , -

il19:g~.1 acts ~ljaSpracisalyona of the most important 
-, 

, .-
j?urpoBasifor which the ;;upreme Court had' baen ,creat8d. 

Here as- will be seen was afforded an opportunity for a 

vioiant quarre1\:retween, ' the' exacuti va 8l1dtba .J'l1Ci ci a1 ' 
(59) . 

powers" • ~ome of the mat-hods'of. the ~U(}r6rile court al so 
.- " .~(60)' " '. 

'wer9veryoppr.eflsi V9' 8J1d troublesome. :Staphan-, rightly 

rarnar ~s that .. t ha lo.w of arrest ,on ~ pro ce S8 was 

b~Y'ood all qlf,aa~iori cine oftba woret aod"i(h'~ moat 

oppres8iv'a ~;ointB of the la~ of EngJand$.os ft stood down 

a.lmost to' our 'ow:; tim8s.~ Its in troductior. into India W?-B 

indafen 81 blaH. 

"rhe confltct; _bet'l~eBn ttw Council and the 
. tol) 

court came to "a:; p,limax in t beC" Bsi jurai...case. r'he 
.. iiIIR£I'!_ u' 

(09) Ferntinget, I,091ix• " 

• 

(60) Story of Nun'comer and t\1a Impea.chment of Impey ~ II, 

140. 

(til) -T ~ f~Ct8 of the caee were i:~f! follow s: Orfa Co aBi"~:J.tl~ 

Bah;b ~v&"'1cAd a 10911,. of a very big Sum o.f moneytD' 

the z'emir.dat of Jossi jura.h. As t'he 10811' ~as "lot 
,.. ~~~*11» ~- .... 4'IA-;.y ~~ ~~-

repaid "in th\3 ~u;>reme ca'urt on .~u@l~t 13., 1779 

stat in g.-that ,t h~~afendant i.laa ,c;n employaBof. the 
. '. - . -. 

qompany lorcollectidn'of ra l19nu9. Ae usual the 
, J\1·prema 'co~rt .. L:::?uad too 1!rlt. of'~08:~iaB on~~,il of 

"three 1ac£"'f ru1!a~' s'.I'he '3eminds.r oonc83.1ao 

hiwcl?lf .f?r' the,'tirre,.;pgiyyg' anq: thus ~~~~afJed ~rreBt .• " 
• _ 0 • , •• _. , " • ., 

,1'119 '.'~ri:t c:culdn~~t.,be ·e·y.ecu~e,d.,.-ln ~r19m9aJl~ima" th~ 

_ ,collaCtprof lii dn aJore 9daj'~ri fin6' t he, Zernfn,-cl'~l'i of 

Ol3tendant irl1;9rmed the G-ov,er~6r G,6!1er8.1 that ~ .. ", 

.- . 
,,; - ;,. -' ~.,. . 
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~. 

eit~aiion W~8 XOCX~Xgximaxx~XKXx%~~gXi~~kxA~~almo~~ 

intole!'E~ble. :rhougi'i otherwise v9ry independent a.~d 
. . 

effi ci~nu ,· .. t he . ~lAi?raMeCOljrtc~t'obe di al i~d!l by. 

~o fit of l.tl.9 i/irti 9 a con earned. l' he ::xacuti'1Jt3 of the.: 

'Co~;any did, lJ'it 11'R9 Jt'. the:. r9sult ~8.a ~Odnf!ta.nt confl~ 

let· D?t~·ig8!"i·them:.·:rhe· a£ha,r' Er.glieh people a.l~o did not 

1 ilta thi 2' court' ;1..S it 'b-tOOQ il! ~ hair:;tay of oppre 8 sian 

.a""c·.@xpl-9 i t:cj,tion.- 'ilhich could not 'be otherWise checked. 
+. ' I 

Th9,na.ti<Ja.'s·~·~18o v~er~·'af'r~id of tha ~up~eaie: 'cou'it an.d 
~.' . . .' . - -. -

it.a prqcedure. - .gp~Oial.lY. ~-Q' ,'ie .. of. tha:'-ssr! s'3.tional casas I 

n.~~lY, ~~~2r8.tna. ca"~~ ~ the Cosal jur.s.h c~t7e ,and the case', 

of ,Nand" ,.umar.· ,r hiqEs'Coul~. n9t be allo wed t'o continua 

;" .. ----:--~-------:.----.-...... --~----------

",,po'!".', 

,." 

due ·to. conoealment of t~t) :Jefar.'1l81lt oollection of 

re VGnU9, W~B suff ar~ns ,:\)ry tadl y. T he mat tar . ~aa 

taf9rred'jJ6 the Advocate G~n·3r8.1 for his opinion. Tna' 

· ~~Q''-ciQp.te G-l3n9ral ,gav!):the opi.nion tha.t too D~ian(ja.nt; 
, . 

was not .~bjact to the jur-iedi.ctio:n~Qf "Lne .::.upr-ama. 

,Court' 'ana .tl:i8;t Lle ne:~d n~ ~ .. ;:ar!tBr a.~i?aa.r~ C9" J'hi g 

'~.' wa.s acco.r:jin~ to him Wu.x trll6 of 5.1.1 ':emL.1d&.r s. ' 

· The'~G6v~:rnox Ga'nHr:Li~lso' flublisned i;1.gari'eral.notlf.i 
. , ~ . '- . . . 

ca~ 1~[{'~~'~£<n6, z~~~indar.Was rub'je Ct .. to:t.hs jLri edi c~ 
~ _. . , 

tl0 n ..... ~f.~.·.··~.h~'·~~pr9m6 C.ourt ur~l·:}~ e h3' .wa.s in. the 9tJ;lt;lloy-

'me~t;r :~'hS'~:~bd1pany': 9r\;;.nl~'s.sha· voluntarilyeutimitttad 
., . 

Lo i~a 'j~r13dtoti~;d.·,j,f·~~r:~t,na~.on-sxErc.1:ltiork of Lha 
: . . . "-"\ 

· writ ''It,o,~~ia8~' the ~U'1?r9ma'~'Col.u·t ·ispued.ai1othsr ~i 
"wri tto· sa-y'lJ~:at el~. .t he ;:H" 0 pert y' of t,hea\:rB~,:;Or. J ine 

~mind8:l'.· ro~··th~· .e'xe:cutlon Gf 'tni a'~l;it '.' the sheriff 

of thecourL ~r6h(,. t.o Go·seijurac-.I. wit~·:a.8rnalOl forca • 

. '. '01" f'acaifjt of ,'thie inf or:na.t ion th3Gov~rnorQ-anaral 
~. " .' J • , - • 

o.nd, Co:in-oil ,alao sent"8,rmall ·forcs to Cossiiurah. . ' . ~ " . '" 

, . , 

· brPl,,:!)ht..; it to,C.alC'.u,:.ta.: I'lu,l£ ,the conf.li·ct b9t\.~9an ~ha 

.1(,~O or d.iA sCl.,llrnina.ta,q in. d-S0,r4. gf 'tae;ul:tr. G~t tIe. 

-(6~J . a,a.·'ia ~1andCCin1.2.r' mh.d3:·"~8:tt;in, ~11·aG:,3..t.i')h13 ·OBf.ore tha 
. v " _ .~. -..- ' .... .~ _ . 

. .-", . -
<:'l..4.Jtar!!aCoL.t:'1·~i 1 a~.3.1ri st, ~8.lTen Ha.etin~s'for bri bery 

": ," 

,. 
'. -.'~ 
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'F3 " .... ~ b ... ' 

. -
.fn:':thi~W8:Y.,ln 17bl, thaPa.rli'amant ~as.ead'en .~ct 

"'~.- ~" • C·' • ~. ....., ,-'. • • • . .' . ',' - '"'. 

, kn6wnaa, t.he'~ct '1f 2~et-i~lement to remady t,ha. def 3cis' 

.• t ~tb~?~,~ if 9ath;'~l1atx"~i ~a .• "e t llst;e;'lt of>tha 

,~:~ et', '?".t'.~o:rt:t;lem9rrt~pt'o viaiO:h 6 .·.:w~.re '$$.06 more' f a.VQ111<::j.Ol a 
• '.. ,- 1 > .. : . -. ..," ," ,.," .. ~. , - ,.,.- . 

, }~tY 'btr~,<G-o;v~i110r '?a~9;~l' "1r,'1'.c~wjdil .. :an'q ::ma.n~ iUlP()~tMt: 
li~~t~i'dni~ere' i·mp.Cis~(j% on'~herig~~'s of ,-tl19 ~upJ;erna' 

• • _ ••• J 

"'out vict(),f1.oua. ~'bU8 ik .was.pt~:9bj9d. byt~ '~~ct of'· .' 

::ettle,f,QEmt t41tLt~"t.~'OQvernor:daneral'an~' Q,Qtinc11sha.l1 ,.,' 

'BoL' p~ au~,j'eci" 56in-£lY '6r;s~1t1ral1; to·~'haj~tb~di.atloP ,of 

the . ~h;.preme"Cnurt 01' Forl·,,;~'il1J~ -in-Ca,louuta for any:' 

, .. ". 
> ' 

- .... " ,..-

-r.,,' 

,cu:~, :,ct'ona' in:thell' offi O'i;{:,c'~paci,tY. ~:ha,:,~q"a~ .imj;ortatl~ 
Eta vi aion:f~'6tn~; th~:"atB.o~' pOiqt, :bfHi~tdl .arid1.ita,'homadan: 

, ' .~. -, -, .. .' ~-,-. . -' " -" - . 
:. ,-

,--------~---,----,~*~~---------.~.----,~,~.~~'~,~~---------

c ;. l~ . 

,', and co'rr:u9ti()n.Ctli~j irt.~j',~.:~?w df,1.~S 'h~r ',w~s triad 

l' or f~ri9~y3iid:s9nt~dced to' ,je~t.Oh;"~Y : the: 911.preme-
• .' • :' • ._ • ': • > " \.' (.' • -". >- ", c" ~'.' •• • .. ~. -. • • : 

:,'Cqllrt'of judic~tufe,l'q'.$i:cis~ 'urought:by: ~Iohum: ' 

, J?el~~had ~ 'T, hg':'c'bp'lJ,ictton :;~~s', unjeran ;:~ctof . too, 

..... : .' 

~ri t\ ah ?arl'i'amari"t'p~ss~d,' in 1728 .:\i'ter the a~~cut

, ,10n .I")f:1J~'1ciQom4r it""'cou{db~: ,~l~a.rly':.sa8ri ttat this 

"u'JudIcial mtiro·~r'l i~~e ~deli ber~te:ly Qommi ~'t'ad '9,S t,~ ,: 
C .r;- C • • _ • ".. .~_ -~_ • ..' ..' _.' ._ ,. -~: •• • •••• ,:-:':_ '.' • • • • 

, '{. ra:ault6f'~"U!Jholy ':cQnsPi.r?-cf:':bat~eaCl the Gove~"Qor ., 

': c'::G;'egeral 1~a.rrenI:la.st'i~ge"and 't~ Chi~f 'Juett 09: of tha, 
'.' '_. .' '. .- . "'- - -. . . 

, ... ' 

.:,. '- ':' .. ':,.~-';. . 

.. ':' Jupreme:Jourtof JUdica"turelmpay -".who 'lWaregraat ' 
.'"". ~"l' • 

. , ; .,' "fiiao,ds.T hi B 'nas::beel'1 'co'Y-r.cbo,tate-o, byinany ~u.r6 pe~n a, 
.. '", ;,L.;-' -'" :. - C". ...i...L , '"' ~ 

,; ",th6wseLvsrs,including M~QE4l1-ayalrd'l~ill. ~mpey-' was 

, 4, 

::. ',-' . ~. . . .. . 

,_ " 'im~aached like ,~ait9n'Jia8tlnf1a:"an'd' 6na'0f,t~pna.rge6 
".' , :" - ,-;, .':- > ,;-,_. - •• "-0 I . _ . . 

.. ,<.,:,~ ,:a.gaiIHJ~. Impay W08 the,$o;callsd 'tr{al of Nandoa~&(~" 
"The, tr:Lal;6f N and6~!naI'.:~~, bean 'sa v~r~lycri~icie8~' 

. '!.~ / ~ "f·" ;t:.. . . .. v;" .... 

':.f'-);r'":,,moM' ,than '·QnfftrB.SOns' • 

,~ .. 

. ..... 

'--'f , , .. , 

." -""t_ '. 

: ~. '.' ;-.. 

~" >,"." . 

./ 

'" 
; ," ' 

. .:'-. 

.~ - ... 
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... 539 .... ·· . .. ::. .. ~, :J"': ;,' 

~ 

Labal Hi story was that It 0..11 ma.tters $.ri sing out of 

' . .. ::. 
, "j 
. ,.. ". ~ 

, J 

" 
'·,1 

in hAri tarfce an d aucc~asicn to l~nd and bOOds and .301 L·· 

ma.tts·rs of eon tract aoddaaling cetween"p~rty and farty,. 

sha.ll bs determin~d. i:lc~.se ')f ~1atmm9dar.s I by t hS l~VJ ~ 

. ~ ~~ 

, .. , '". -~ 

·a.nd il8~~9S rf r~~a~":)m9(jqnS and in ca.se of Geotoo,s, by lawe-

~) 

," 

~ 
, ,'.~ 

'. ' . ~, 

&:ld llSCl.68'S of Gel1toQsl1 .It wae further fjrovided that,"whera';.',': 
.' . - . ,:f 

.onlT one of the pa.rtie s ,shb.ll 'be a..l!a.hOrn948I1 'orGaQtoo • 
. , 

the vuprs!n9 cO'Jrt at:L;111 appl ytha la\~s and·.tJ aa..ze ~ of the 

", dmianda'1t" .~he act qf 17~1 put th~, Hindu·.and the Uuel im . 

inhabitants ~f C~al(;ut~a on(~2j same fo·oting.a.a the Hindus 

a.r.dl:.:ha ":fuelims 'oft:h9 l!afutleil. -.. 

(.63) To $ho'Vf due regacdto thaH.induBan d tha}[1,lsl tols It 

" < 

. ,'~ -: 

" 

wa.s p,fovided' that "';right's and 8.tithor:~ti~sof fat hera.',··:~-: 
. . '" ' ' '-c'- . 

of f9....onilies' bond mastenB .of familias" as ,too same might. 

halJs been e:E8rCi6~d by ~~, Hindus ,and the MU,elims " 
; 

sha.llbe preaerlJ:3Cl to 'thsrrtreapect.i velycwithi!"( their .. ';. 

sai~ farnili~s"". It. ~a.sfurYherprovided that'no act d~.~a. 

in cons69uencsnf the··la.~e .nf ca.-ete oonccrnin'~ the " .. 

members >of the' eaidfa.rniliesonly w,ers.II,to be' held and,. 
'0: _ 

adjudged a crime althiJugh the sana may not Q~ bald 
'" 

ju,stifig;,ole oy tha la~8 o{~r1g1a.nd" • 
. 

(64) Thi a 9rovi 8i~.m·""5.a made fqll:o'i'fing the, Pattern of the' 

, ii.agulation s "of '~arr8n iia.sti~gs in 1772.;·ttThestatuta' 
,', ' . ' , ~. 

aJu,at r:ot be C0n a~ 1:;1.5 gi ving the court, for the 

first tHne juri~diction.oV8r:~:tha inhabit811_t Ei of 

CalCl~l'tta but q.e~n);;i'~irig that' they Bh~ll not. ~hen . 
'- .- , " ,. 

o'ne of the defendant e i 8 a Hindu or Mahom8~RJ1. De . 

subject to British 18,\'111 ~n 'qU~fstionsof succas~ion 

to lands t rents at"ld Goode-and in ma.tters of contract • 

, ~L 
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plan of 1780 was thae3p~ra.tion of th~ :h:ecutiva and the 

judi ci~ry. Now the executive an.~. the . judi cial' function a 

were entrusted to two distinct persons which was undoubtedly 

.I?- v-ary grea.t. improvam9nt. T'M ':;uperint9n"Ants~ere to t'3.ta 

oa,th toadminiater justice 'w'ii~hout fear or fs.gour and 

these courts 'Rare to sit L hri oe a x wee It and XiI!! ka9 p 

'reLIl1a.r. and 2roQer reoords'of all proces.dines ~efore them. 

T hBgf:jh t hi 8 soheme lvtd many advantages, it hadcerlain 

·diea.ctvantases too.-Tha memoer '01' courts W~B too small. 
. -. . . 

People had great di.fficul t.ies in attaning these courts· 

situa.ted .orl y ~ the· di vi sional head qua.rters. Some. 

prO\!i8i,cinK was, however, made for the a.djudication of 18s8 

irnQortant cases upto t.ha val\l8 of Rs. 100/ ... which could be 

a.djudged by zemindars or Public officere close to the . 

JI!lf!~]:~ place of disputes. rhie provision also was IZ not 
. , '. . (f~1) 
,sufficient to meet ~ha aotual n9ad~ o~ the people. 

~ir ml i jah- IWj?9Y, the Chief JUElti cs of the 

::luprema court at I'ort ~illiama in Calcutta was .appointed 

as the Bole juc.£e of the :.Jadar Di wan i ,~.:dalat of Ca.l cutts. 

in 1750. This "aB al eo a part of the general schems of 

.. arren H3..stin6s who was roakin,s 8.arnest and sincere 

endea.vours for the systema.tisation and the improV3ment of 

the "ju"diciM.l system qf too country .T~a a.ppointmen·t of' 
M 

Impeyt.he judge of the ~i""d,ir Diwani .·~dala.twas undountedly 

a very welcome move in the. senae -Chat he was at1 experienced 

(72) irhe difficulties CQuid not be met by the?roviE!ions 

where by too 10 cal zemindars and officers were aut ho-

1'i f?sd to deai de minor di sputas for e van in t hoea 

cases, the proceedings had to be startsd at the 

di visional head quartara. l:oreo ver, the Zamindar~ 

ha .. d no lovg for the 9.dmi'1iatration ol;ustice for . ~ 

its 0 ~n . 8ake. T hay ware too often prompted by eelfi sh, 

interest and axploi ta.tion - specia.lly when they. wera . 

. made only honora.ry judges. Hence too people continued 

to suffer inconventencea eilent.ly ins"ts3.',j of 'courting 
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. arid trained la.wyer of c6risiderable eminence and 

celebrity •. In hi 8 schewe .of 1781 t Impey introduced,: 

certain inno vation s of vary far reaching importance. 

He was also responsible for having compiled a. sort 'of 

0i viI OodH"ffhi ,~\- 'n·.:<,~ L&.sad on and systemati sed from 

a.ll the previous regulations. The most glaring defect 

in the echeme of l.Iarren HastinGs on account of the 

Br"~ll number .of courts ~'{f!.a remedi ed. by Impey who pro vi- . 

dad for aiLhtaar courts in placa of only aix~ Bseidee 

increasing the nwnb'srQ{Divumi Courts 'Irnpey maPa the , . 

. separa.tion b~t~een the Executi V8 and too' jud.icidJ'Y by 

ma~ing axpre25 provi sion that th3 cqurt.sot' Di wa.n i 

h.dalat ~erespecifically' debarred from ta~inB cognizB:rica 

of any revenue matter - directly or indir.actly. T~· 
. 'J . 

pro'vlsion for ahiPoir.tino local zsmirldars and oft~~ja.18 

fer minor ci~il disputes also was favoyr~bly amended. 

~r he tIle st import an t fJro vi Bion, he we ver. was made by 
, " 

Impey ragardiDg oases among the Hindus arl~ ¥uali~a which 

were not co VF3r:~d .by t~e Bub jecta a.lready enunciated" in 

"-6 1772 by '~arren Hastings. It ~as expressly ,w.,ttainJX 

J, 

.' provided by Impey' that "In a:llcaaes,lhithintha 

juri f:dic~ion of ~he .M&.ffusil Li\'iaili A.dalats ,fox which 
., ~-

rio specific direotions 6I.re herebye.i van, too. respecti va 

judge 8 t h(~l) fdo act aceo rdi r€=.to" ju sti 09 t equity and 

'bo,pd conscience. ;;;imilrir 'provieion ~ae made for the 
< .... (75) 

glliG?~ca oftha S5.d~tr·Diw311i .Adalg,t ,31·ao. fi,no'Lhar 

-
gr,ea.tet difficulties and incon,venien cee in going 

t.o:tha Head quarters for. justice, 

(73) It was ilroviO'ed that f()r dacidini5 dit';?Utea not 

in vol virg va.l)JB of moret.han one hundred rupee 8,t 
., 

..... 

-Lhs '38m~nJo.r or the off.icer of ttelocality was 
<'., 

. airil.'~ly ~'o report hi e, findine; ard awa.rd t,o the 

jc.'~'ge VJoo had thAdiftcre.tion Qf either accepting ... 

rejecti'lg or d.I11endingthe award. rhis enabled the 

litlr...)at\.ts concerned to avoidgoirg to the Ii visio

na.l haad qua.rter personally a.t ~great cost and 
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: . :...~ ~ .~ 

~ -;~ 

imporGant'._ provision th3.t was specifically lDfLde by 
-<,;: -,- ;~~ 

I-mpay' :::,>~ 
.... ·c 

._. "J<c~ 

~8,a' ir.:rfll;1:pBct,Q'f t.he, d~ti9'3 6fthe' j yd£9S and-t~e la.w ~~:j 
officers: 'II~:~-;-j'udge ofany'~?-fuS8il BiWani;\\jalat shall." 

upon any pretence ~h8.t8Qe.ver, caus~_' tb be _:na.d~ My re-port> 
on anj-mb.tt_st20f Lact ralatlnb to any caue.~- degRnding 

t har9 c:efore him, in ,order t'~ making r)f anydecrse, _ by 

_any officer or -offiooi~81 or .~y, £larson w11O,~~oav9r~·oth.4r_: 
-~ - , 1.';C ..... ~_ 

than ih ths caS8S api3c{ally mentioned in:the'ae r~£ulatiorf8 

nevertheless t~~ it b~, competent to such judge to, rafer. 

-any question arising on the MU68alman orHlndoo la~ to tb9~~,: 

Ma.ti.lavias or Pandi-Ls of thee~76~ rastJect being ha.d·~to 

-t,he lav. il1 Vihicheach i s con'var~ant II • T,he que sticn of 

facta 0'1,- each 05.139-- was to be deCided by the judge chi:nself • 

. :'hesa defiri te -rulC}-E --ware impera.tively necessary in view 

of thafta.taQfa.ffo~'ir8 p.B it was revealed in too ?a.tna 

C0.86. Im2sy,-howevar. could not ra'!l~in a.ssociated wit.h 

the-'Sadar Livl1ini ~·\.d3.1~t for-i long period. Hi's cbnraction-
~/.' . - , 

with COffi,r';Unvfs court '~jae· viewed with eusnicion 
(77 '~ ,. ~ 

an~i' 

'disfavour •. ,I,ntherasult Impay was recalled by ttaCrown 

-in 1762 'hh(~h heh..~d to 10 sa both the po eta ,. B ytll the 

. recall of Impe-y animportantCJ1avt'3r i\-8.,aprema.turely 

,closaQ havine; many of l~s prgmis9s unfulfilled. The 

. d' -I- {f' + f t-he 11 f I tl--.t, ~·he ).mtne lave 9.8C ... 0 reca o. rn.~ey was."-i:L V 

Ea.d~r Li ~anf Adali:Lt ag8.in went baclt to the to·varnor . 

Gan er8.1 and Col,ln ci,1 • 

T-he -criminal aspect of the judi cial 

-.-

adrnini atration did not impro v-e' to &'l'y con 2ideraole exteht 

~h6u-gh '~arr9n-Ra.~tingB-~~~' aOrID effdrts for this purpOSE). 

~1iffiC!llty 911d ,at thSEalre time the diBpu~eB would 

be in reality decided by too judg~ hillself on receipt 

Qf mere repo~ta from ttE arbitrators. 

('74) 'fLagt.:lation ~f 1781, ~ction L X. 

'(75) . Ibid, Gection_ XC Ill. -', 

(76) Ibid. Jecii,on rr.av. 
(77) In addition -to hi a :flay as too- Chief .Justice of the 

~. ~.' 
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. . 
~8 it has ·alre;:.dy baen nnticed , Haetin£E appointed in 

1772 the court of 5adar Niza'Dat .1.\,dalat at Calcutta with 
(7b) 

a l~ualim judga and some Muslim la.w officers. The first 

thing th~twas done by~arren H~stings waE to Eiltiux 

shift the seat of the ;,)~dar I'iwani Nizamat from Calcutta 
. . 

to 1~urshidab~d.Thi8 waf! in·tentionally do·ne to a.void the 

interference of the SUfJrema court of judicature. After 

this shiftinbJtha· hi~hest responsibility of criminal 

administration waC' entrusted. tq· Maharnmad Heza !~han who 

was the Na.il~ Na'Aaoof ··that tim. T hi s step lad to t~ 
J,.. 

still.ffior,9 caotic EIIX.uX\XlX condition in the administration 
" 

of crimina.l justice in Bengal ,Bihar and Orissa. There 

.. 1H,1,8 no check. orco-ntrol o~er the l!uffaail courts ~hioh 

could induli9 in bri ba-ry and corruption Vii t. h impunit y. 

In 17~11 ~arr6f1 l1aatlngs made provie.ion ·for appointment 

of Uagi·stratBs ru:d a new officer deSignated as the 

. Rt3~ambrancer of Criminal courts. The Ma.gi~trat9a thus 
. - . ~ ... 

ap~oin~ed coulO not t.ry any·c):'iminal 00.89 tha~8elve8. 

T hay were aimQly to act as the ju.sti Cas of the pea.ce in 

.arresting, BL-spected criminals "00 had totleforiiardad 

to th9 nearest Foujdari court· ff)t tria.l. The He'1lsrnbrancer 

of oriminal courts ·was in charge of the Department whi ch 

was to recei ve· and ~aintain refmrts from all too Foujdari 

Courts in ordar·~oaxerci S8 control and supervi sion 0 var 

them. Things continued in this way upto 1790. 

10. JUDIOL\.L HEtOmI~ OF LORD ·CO;I[:r::;ALLI~: 

The judiCial x« reforme innovat8d by Lord 
,CoruwalliEr&. c9nstitute the most important contribution 

GuprsOB Court of judicature. I mpay was alao to be 

paid J.s.5.000/- per mensem from the Comp3.l1.Y. This 

was rsgarded as T!i3ry improper 3J1d un just, 

(78) Hi 8 Ii:mi:xu~koc title was taroga. A.llthe 

officers were Muslim as ·it was the state. of x~ . . 

affairs in India. towards the and of the Mughal i 

rule. 
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in the grQ~v.thof Indian Legal Hi story. Though h3 94aB the' ,-
.. Governor' G'aneral ~nly for 3,..bout 7 years still he cot.;.ld 

" 

.~af.ford 'to introduc l3 reforms in the judiei al field in 

three most"· i~~p~rtant· inet~m8ntB- firstly in . 1787, 
. . 

ea.condly .in 17~oo~d thir'dly io 1793 .rha first in atal-

lli3nt 'lias 801ely 'prompted, by .. hif:1cle8in~for9COnOllY. 
-

. S6metim!3s he had to i underiina economy even at the cost 

of efficiency. Hence it is no wonder that spaci~lly in 

hi s firat it: stalment of r.qform he was Borneti mqp compelled 
. l77} -. 

to ta.K.e eO:!l9 retrogada B~ep8. For thi a of cqur.EB . 

COr\\.'lalli sw:=t.a not to':blarne in as mueb. a.a he ,was &::i van . . ~ ~ 

definite inetruc~ionsfor' i3ffeeting economy whenever ~" 

possible. Some of the important provi sion.sor the 

'schema ot 1767 were like theee: The tl number' of districts . . . 

was reduced fr6m 36 to 23. ~n~T"lgl i eh co venanted offi car •...• 

of Com:panywa~" appointed a.s the colleotor fo!' each of the. 

di striot. The collector. wae to be raapoD 6i ble for collec

tion ofrevanue .. 'and tria.l of revenue oases; h? was a.lso 

to aetas tha judge. of the. Maffu'sil Bi wani Adalat Md 
• • < ~ 

over a.nd abo va these dut i9 s he waaaleo to act as the 

ragietr~'te ('If ·the· district. Again in '(3,(jditioo .to the 
dutie 8 oJ mar~ .. arreeting- and forVi;a.rdirig to' the nearea'~ 

:E'a.ujdari~dalo.t for .trial • the Magi etratee were asked 

also to try ~inor' ori!ninal off.eno98 accqrd'ing'to the 

ach.e!ll3 of 1787. Thus three di stioot, jurisdictione "'are 

givari:to the.Collector - to ili~. revenu~. Bl!i: civil and 
. (76) .. ' . 

. cri mil1a.l ,~i th diff.Brent hdrarchy of courts of appea.l 

*+ -

(77) A.s too result "of a. provision made by the Governor."' 
.. -. . 

..)jar~an Hastings in le81. the Executi va a..'1d the 

-'J~diciary ~ere 89.1?arate~; but. this eeparation ... as 
- . . .' 

.. -annulled 'by Corllwallis in 1787. 

(78) ·l.:a.l A,"dalat ,'the1;';afus811 Diwani Adala.t and the 

;M~fuBsil·NizamatAdala.t W6re respeoti v~ly the 

courts for retvanUF3 ,ei vi1?Ild criroipa,l administrat- .~' 
I •• :,. -

·ion. The ap[.lsale from the Ma.l.~da.la.t would ·be to 
' .• ··.l 
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for each of these jurisdictione. Reforms in the field 

of criminal administration of juetica werl3 introduced 

bvLord Corllwallis in 17JO. The neceseity for too reforme .. . . . '. . 

w~ fAIt as overdue. '1'he' entire existing system of 

crl minal admit: i etration was corrupt;' in eff i cient a.'1d 

irr~gula.r. l:urders, robogry, .and'de-coitis were rempant; 

t he judges were iII pai d an d the, sea p9 of ~empta.t ion .. a.s 

vary wGlda. A.ccordinl6 to Sir 'John Shore ,t h3 entire system" 
~ . .~ 

of criminal l&.w was nothinc; but .;1 II 8yst~m of rapine and 

'tilunder" • Again to use 'the, worde of a Magi stra.te ".Nothing 

hac 'pBrha.pe :oor8, contr,ibuted to the continuance ,if not 

increa;sa. of da?Oity. thai~ the belief 3nterta.ined by the 

xxi ioha.uit,mts in general.'pro'9.ibl?, 6n good gro,un'ds, of 

tl19' c'orruption 'Jrevalant lntha pro vincia.l crimiral courts 

which if itaxietts, l1J8.ytla,'~hi9fly oViit:l£ to the acantins'as 

ofths principal offic0r' a 'salary'; !Xx aile! nothing la"-of 
, " 

nuch oonsequence as to removsm such ;:1.0 oQinion, for 

. dacoi ts will certa.inly continuathRir depredation B ~s 

long as they tlqlievs' t.,hat_\i't,h part' of their plL,r.der they 

can tlro(.-ure their eX9elption from pup.i shment &'1d no 

witrH3~,P9S ;lIillaver a1?pea.r against themwhsn J fro 11 ,the 

corrui,Jtit:;>['1 ,Elf the. jUCl.::..9, "~.hey bel ia va t~~th6ir, 6.vij,enca • 
, , 

in stead,., f brin bin's ""he offl3ndars to puni,ehrnen t J wi 11 only ... 
expose tnemael v,'3.e ~heir rsaantlTFmtand to thariskof 

Ioain~ their Ii V<38 or pro [)srty" • 

. ~'\.ga.ln' the jud.gef! Jf th9 1~affueil Foujdari 

.:t.dalat had imrnen8~'~o'wer, their jude:;llsntss;xcept. in C9,seB 

, ¥ 

" 

-the Board ~.f:Revanua sitL.a'\Jad'in Calcut'ta; 'a, filly' 

further appeaf from the. Bo.ard'or rtevanue could lie 

. to 'the O'overnor Ge1,8ral in Council. A.gain appaals

from'k.hs UaJaseil Li~ani Adalat lay to thg Sadq,r 

LiwaI, i ;\.d3.tat lmder csrt?,.ir condition s;' aPf'eal s from 
" 

the i,.)adar~'Diwan'i,Adalat. l~:V to thaki'1g' in Caur,oll 

after do certain p6CUQia.:cy limlt. The Ba,d:ar l:i','}an'i 

~.dal at 'wp,~ to cODaiiJt of the (;0 v~lmO.r General an d 
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iI?- vol vinh life or limb~akin~ place atoAca withOut. any 

Ecopa for 3.ppeal. The. ti-ns ta~~n ,~~ dispoaintSof a case 
, 

·fi~ally))a.f.l ·inordir.a.!Bly lone tJo-th int~ :~fusil . _. 

Fouid~ri AdaliLt1.s ~~ell 3.S in., the ·oJ~da.r lH~a.mat n.dalat. 
. ~ "', - .. ' . 

l' he J.~8.£i strat8 .Of Dacca ~ilY".8£l . ir. etsn'c~. ",·h9r9 a man 
. ~. 

V'.s..ad,~t9,;ined for-more than t~h ye6..;rs ,,~/i tholJ.t any trial. 
, . 

-.limilar 'int\t&nce'sw~Te to ·b.tl 'found byt~·M3.eJEtra.te of 
(79).. ...' . .--

Burd~{an. ' It I ha1790,q,en U 
t sa.ys. an9t.her;lla6i3tra.~e J "~t 

, ;J 
". ".i 

thi ~Etati""', ne~,tli·t\'lo yaarf. in ·w'hi.ch 'Lima I hJ3.'18· 

all1J~ah~n,j43d g,gre;1.t r,um'b8r of m",.rderera:an d 1:.0 h09rs' t--<.~ 

t(..lla ... ab li.:~s.not t'~ thiaday thpught. pro,pBr to m:t~' an 

.e,··x~~lB. 'Dr :aryl.?ft~m . ·~hou.~h 1:,ha~'3' fT'ec~uent.lY.~d~r;Beap 
. ". " G). .". ' " 
hi~ on:t ~v:; ~ub je ot ~ T he' trrit?9ra.~iva· neC9Fsfty of re-' ' 

.. ,- or,i~tinL the whole of ttB cr:imir13l la.1J. ~ae full-y r<3e~liae'~ 

;. by 'Co:r?Vf"d.lliS'.: :~~ W8.~'9.1So fkrtht:n~ convinced'tnat trJ8" 

· iJr,e,vali3nt sycl.~~. "oi3.B,;·l, rotten on9 partly,fot t.he v~,ry 
, L~' • ~. ' ~ • 

. '.j. f 
na...Jur~: .0 ~h9 ari~ir;al 1~~:~ whi9h WSj.S .q3F~ntiai ly ba,r:B~ 

:.qn :tuzliJP j~rf.a·prud'3n-ce .ap" pa~·tly lor, th,3 corrupted and ,7 
- +;' 

· roo $-& irl8ffiQi '1nt ~,~ho:L Dradmini"stratior:~ ~frec~u,gntly 
., :. . ~- ~. . ~ .' .~. t, : 

". '~ .'. 

· ':ra-~lting in'PunillhnlanG's - ,aith'1.t" ~oosevere or too 

len'i~~t. - :';o;n~ ofttle"t;flt'Ci'Pl~~ {)f M~Blim "Cr'i:tin,'1.1 ' laVo 
, 

• '~~i~. eaemap·' to be- 'X2d.i r. f'~ '{'hecoc c'a pt i 011, of ~ 3.t~Lr§.l 

~.e1ii:-ca. 11. was al"803incdr,@iy belI~'v9dby-'bornwaili a 
',' 

th9.t ,raal ~rO?f1rity and \lt31fa.ra of. ,Gte c9'QnLry a.nd, 
, . 

:';' -,. 

--~----'--~,---~,--~--.--. ----~------------~------------------
"Coun:Cil~a~;eiat9dby,t;\;le C,hi qf ,I;~;j.zi ,the ~hi>:lf 

.. 

Ut;fti' M(l t ~~.ll> .. ula. vi 8. 

nIt· :11a't . '';';i tht~~t h'oe cael?9rt~dth3.tcri m~s . WOuld 
. ~. . f'!. ~ r : + ~ • - • 

'06, bu t+"'Ob;::Jr9c.~.~nt.ly \~om~i t.ted.\\it h im'p'~nit:l did 

- r1!1t th3':~:·~i~~tni.~ae4~rt"1'1iS' 'in'fru~moe .to 'brln6'tha 
, • . -.' . •.•. T·. ". " ."1.. 

'offender s t.o "Condi"cp_··~ni~h~lEmt rmre fa.rt i cUl::.rl}/ 
.' • .- + " "r" • ". •••• - -' " _ 

, (." " . 

as thq in .ju~~d . p4.'rtiei:- when ,<the] f~nd' t:l"r~y only ~dd 

to th';J,:lO~·2'3'.e p~y.'h9,v9:·~ustair~d by .at~tandin3 the 
~ .' ~ .-' - - . 

SId wprOC'~Qtt of· ~h.eign·Bd 'd~lays in' t h.3 ltl vt3sti ~at.ioh 
of i.~riiz·an~t ' .. c~ut~ E ,rei inqUi~~·~.ll furL her . " 

1?l~o ~9Ct. ti o't1',con s.i C!9ri,l1g thai.r_ hope;sofrl)crCJ ee 9-8 

desper~Y,~It •••••.•••• ConliJlal·l i a "Yinuto', Ben£.9-1 Be venue. 
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In, 1797 t'he '~riti8h Parliamer:t pass-ad an i\ct 

wh6reOy thR Cro~'n was' atlthoriaejxll to &uperce0.e the 

'judicia.l s~i's~eP1 of 1755 and eat3.blish Recorder l a courta 

i'1, bc,t h rcLdra.s and 13mrnOay. -.:.11 the rastri ction s impo sad 

on the ~upreme Court 'of ':t;:di oaturi;.l at Calcutta by the 
,~ '.. . 

Actoi' 17tn were :4~la6 imuosad on too R9cotder's cot:.rts 
c ~. 

a.t, B'ombay and ~ITadraa. In lS00, t ~ Bri ti eh Pa.rliament 

passed an Act aut ho ri sing, too Crown to abolie,h the' 

Records'r's court at 11a.dra.e and ast2l.bl i eh a SLtprama Court 

of Judi cJ=I.tura in-stea.d. This was l! dona by king George 

I II on Lac6ffibar 26, 1801. The Recordar I s court of Bombay 

lttaB again replaced by the Suprema Court of Judicature in 

1823 ouring t.he reign of \(ing. Geor~a, I V. In Bomba.y al so 

there ware conflicts between the iiiftiil Exacuti ve and 

the judioiary_ On account of tta opposition from the 

Governor and Council of Bombay, the ;.;.uprama Court daclareld 

on A. pri 1 1, 1829 t hat II it had c83.sed on all ita aides and 

,that, it would ,perform nona of its functionE until the 

court received an assur,\:tlfca that its authority would be 

. respected ar.d ita process obeyed and rendered effectual 
, 165) 

by the Government of the Pre'sidency". 

9 ·'''In"'':11.T Hi;'8Tln~r,'· ,\~iD Il,lf'JnV 
• ~rlJ.1.11. ~1 l ... V.L .1.'; U <,.) --10,;:' i "lJ:" ;!I 1 • . --.....-a ._ 

~hateva.r might be otherwise :Ilia said against 

HastinGS and Impey, there ia no gainsa.ying the fact that 

byt~ their ~all intended and well executed schemes and 

plans, they ma.de Bom~ contributions of fa.r rsachip..g Charac

ter in the systematisation and regularisation of the 

judicial system in India-speoially during the formati va 

pariod after she hadc()!l1e in contact with t he Brit i sh 

admini etration. l?esidest he confl i ct a between ,t he ~xecuti va 

and the judiciary and th9 exploitation and oppreasiohof 

the serva.nts nf the CompElllY, tta Patr,a.oaa9 &lre3..d.y refefl'

ad to exposed the most undesir'able 8ta~e ')f things regard-

----------------------
(65) Sir Pet9r Grant, the only surviving Judge of the 

pomoay ~upreme oourt made a peLition to ::Iis Majesty 
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ing the administration of justi os apaci ally in the 

Jl8,fl,lsail of,pen~l. Bihar and Oris~a. The judicial 

machinery then workine. was as' irregular and inefficient 

as it ~\aacorn.lpted. The provincfSJ. councils Wi3re busy 
~ 

more Yiith the colleotion of raV8r!ue t~an with-too 

:' administration ,of juatic,e. The'lack of an efficient 

, judicial administration \"18.8 rather weI COlIS as it largely 

, a.fforded JacilitsB for uncheckadard unlimited exploitat

ion andperSBcution ~ In the result, th~ So ca.lled 

'adminiatratinn of justice at ~as almost 80191y in the 

hands of the native off'ic-1re.,uenca the firstthiog that 
, -

was done by,":~rrao HaBtingaw~e to t.tut thor9ughly , 

,raor~ail.ife the Adal.fi.1;, SysJ .. em in tffi Mafussil of Bengal. 

- Bi hal' and Ori esa. By his schema of 1780, i':1 eaoh of the 

six divieions of C3.1autta, Mur,ehidabad, Burdwan, Dacca, 

Patna.'ood l\im,9a, a court of Diwani i a.dalatwaa 
, ' 

established to trj' ci viI cases. TQe8e courte were to be 

'presided oiler by]ngltl3'h' m9n who were to lleKnoWn by the 

designation of ;':;uplrintend8nt'of" the Diwani -~dalat. Tooy 

iI'tare the coven?lrGed servants of'the Company. The 

provinci&.J ''eouncila also were allo'4sd to continL.~ but 

their J'uri 8gi ct:i,onwasconfined absolutely within , l70) . . .. 
revenl,,;,e functions. 'rh9 moat .import81lt featuraof tha 

------_#-~------.---------------------------------.-------
aga.inst the intrusion of the Government. 

(70) As usual, tueae Adalata a180 used to admini star 

Hindu la~ for too Hindus and l~ualim law for the 

Kusl ima in matters of inheritance, marriage, caste 

and other religious matters. For expounding ,the . . ' , 

lav~E ,of tna Hindus and, the Muslims Muslim "azis • 
... ~ Ho:-.~ r---.~- ~ 1-1'-.-.. I;. ~ ~u. ~ ~ 

... of theBe [jiwani Adalatswere to be finalaxc9l:Jt 

in case,s where the Bubj~ct matter exceeded one 

thousand rupee E in whi ch case appeal could 1 is 

to the ;';adar tiwani A.dalat situatad at Ca.lcutta 

and conSisting of thaCovemor General and 

Council. 
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~intan3!loe 
thaI -lXXXX!lJ.tt%tl: of la~ and order could be po~r:'i bie by 

8. atridtl '! aV'stam~ti c admin i-stratton of crimina.l 18."'. . . ~ ~- .. .. 

\;ihils i'Jriting to Dundaein 1789, Corl1'1lallia .::ays. "711e 

8.dr:lini':J~nl..ti()n cf Cl"ilDjn'c~1 51;I,'tic~~' -j e ofl'l'ge,:Oi ve, un jUt·t 

ar d tB~:onc. 1Jaast.X'sconuf"L and I ee~ no ,ferriady c'Ut 'by 

8.ffJO i nt in€. ~"ltree or' f au r jU(jg~ e f 61' BfH'l g?l ar (1_ ~ i her 
frcmth£.. COm~lpL.yt ~ ccr iD'" o(Cj.· .. ~rt [! ~ \l~ef ;-';-.l~l oj go on t l1e 

, .. circuiG ~i~ic3 iiY8ar and superintend th3 trials andk De 

particul3;rlY'C3.raful tbo.t:. the s.sntenc8.s ehoulj ba 9x9cutg(] 

on thosa.~ho arB :f'Ol:lfldguilty and tt-ltit't.nB 1n~rocent should 

IJe r-alea.sed. l~1~110Ll8h t:hiawtll. b'a j.~;uanaed wiLh A .. 

con 8i dl3r(;l.ul e a::;l-Ji t ioCt6f e:>;;P,anee. yet 'VJhil £t li, '3 tel.il .' 

Ths tl~~. Bch~!1El of ~ou Corrlk~a.lr1:3 for. r'eform 

of t ':lH cl'i::li "';8.1 a.dmir, i etr~tion ,~~~6 pro:!Ml;an~t~]d by the. 

~,o v~rnor ~enera.lin CoU.n ci 1 on Lsc~~~ber 3, ~ 79U .. 1.' he 
. -

illOtlb i;n~'orLant provi,ciot1 of thj,l3f!oh'3(no 
'~ . 

. _ N Ci,\.s.c -9 f D Grlbc:..l nS-S a:tJ 801 ut ;:"11; diva ~t_ ado l' bj E' con t ro 1 

loo"g· nrdiuit1c in j~h>3 !:a:;(-j.Q -:Vi8:e i. .. 1acad at. tr16 'haqqB 1.-' 

t.ns Gova:ciior (.;anBl'al·.a.nd" Cou'1cil. Tha ead,t ~l t,'ha 
.. -

'~~':tJ'L ~iz"s.t:!2l.lI .\u.ald.v . v-a.sA;t':d.l'1. ~aA.an: ba.c~ to C~lcutto. 

, iI'om Ft'l' i:J hl.;~~.ua.d.·:::Aact i:/'l ik9~ha ;;;d.dO:l.!' Di wan r l\.dal at 

tna ~a.da.rNi zarnat Adal3.t was to oon slat of the Governor 

General and tU'3 rnemoerB of nie Counoil - ~,flaist9d by too 

Caief h.azi of the .pro vince and tV\() Muftis. T (B law to be 
(82) 

applied waatna Muslim law as ml'ldifiedby the Regulation. 

Can suI t(:t1:. ion B I 1790. 

(eo) I oid. 

(el) Melville papers. 

(82) To,s ~rocadur9 followed byL ne Sadar N i zamat Adalat 

was t na.t eaoh ~a89 preaen tad tox it for final 

deoision uy, t~ circuit courts, had to U9 reviewed 
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'rn.is court W8..8 to sit ~t 16aet once a. week. Record of 

t he ~roc8eding6 was to Oe ~a Vt rl3 gul a.rl y. 

Below thi s Dadar N i 'Zamat ware the court 8 
(83) . . _ 

of oircuits that rqplaced the former FouJdarl courts 

presided over t by the Muslim judges. TQ9 firovinoee of 

Bengal, Bihar and Orissa were divided into four di visions 

naffl91y Ca.lcutta. ~Jatnat .Daoca and Mursuidaoad. ~ach of 

thBse divisions was further euo .... ivided into several 

diet.ricG8. There was a court of Circuit for each. of the 

four di vi eion s. T hi 8 court con si stad of two co venanted 

civil servants of the CompanJ' as judges to 013 assisted 

Oy the t>.aji and tne Mufti 5 who were to tle nominated by 

tna va vernor·lren\!'ral xoc in Counci 1. The court of Circuit 

was not fixed at:, a par·~icula.r i'laca; but it wae moving 

from Qnq ;.,la09 to another in tr18 di vi aion. A.ftar 1illJlx 

fini shing tre circuit each court was to got to the 

di visional headquart9rs f6r the trial of tne case thereof, 

Case s of capital sentenoe were to De referred to the 

Sadar N i zarnat Adalat. T he Magi stra.te 8' were X ttla 10 we at 
. (8~ 

courtain oriminal administration. The Magistrates 

used to hand over tne susi-/ected culprits to ue tried by 

the circuit cnurts. But in ca89 of minor offencee they 

oy the Chief Kazi and the Muftis. After carC)ful 

scrutiny they wsre to state if tne Fatwa~rof'o sed 

. was in accordance with too 9vid13nce and in consonan-

os ~i t h the 1 aw. The Sadar N i z8.,'nat Ad801 at con ai st in g 

hf th::l Go vernor General and Council were to pass 

final orders. 

(83) The t;irocedure followed Oy the Circuit courts also 

was more or less analo.80uS. The charge against the 

accused person t the avidencl3 of the prosecution, 

tna defenoe of the aocused parson wl3re all to be 

eX}:Jlained and n~corded in pr.9senca of the ai..:cussd 
~ 

person first 0:, the Kazi and the Mufti who to gi va 

the Fatwa in the racord of t03prooeeding. Tt1,~ 
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oould try tt1.9 offanders themesl ves. Tne flunisurnanta tnat . -
tna MagiaLrate8 could inflict for tre minor offences 

~ . ~ 

could e nand uhlto fift03en rattan 8 or i mpri aonmant for 
.-.. '. I I l ~~ 11 .. • 

fifteenra days. The ~urop'aa.n British ~bjaQta_ ware not . , ,,~ r ,r 

ordinaril~.~~naole to th:l MagietratBB and the 110: Circuit 

oourts. To mAet this difficulty,' toe Magistrates had to 
\.. .. ", • I • l.~ IlL >J" J ~,. ~ 

~ 

taKe oath befora a judge of tne ;:lupreme Court of 
•. ' "d.;~ "~'I .to. ~i.,.~' , " '~I. " .' II: ~ 

judicature ~o act as ,t tl9 justice B of the p9aoe • 
.• ~Cl." .1..l.v ':_.L '::.. I, I 1 '"-" . .. 'V~, ... r 

,<c.,.f' L;, "",; Tli6Ue::h the new sCMma of' 1790 wa.'e to Botail 

a heavyactditional expancuture still Lord Cornwallis was 

sincer9iirconvinoed tSit too money will~D9 lIortn epe6cUng. 

ria empnatlcally expressed "his conviction twa. "I ns()tj 111£ 
~ "'.- .. 

not remark that tre strongest conviotion of the neoessity 

of these'" arrangements could alone induce r1l9 to propose 

airy addition' to tf18rD at the""'praeent'J:-'eriod when our 

resources are "required for ttM support of a foregoing 

'I!ii·ar.-Blit it is bad'[economy at ani ti!D3 to withhold tna 

sums raqui 8i ta for t h9 support:o f t h,s s stabl i shrnen ts L, 

oece si;ary f6r'ttle adrnin i stration ~of just! ca" • He Was 
. I II ~ • , 

furti19'r convinced that oncs thelE'new arrangements were 

gfvan sffect to under the Superintendence of experienced 

and efficient British officl3rB~' "the murders, robberies 

and'''otherl.cri'minal offences will not~ Os rmre fr9~J.nt 

than~muet~~cee~aril¥ be ~r9xpect9d from the ~vioes and .~. 

passions to whicn:hu~ nature is-3suD ject and-whioh under 

ttte Oeetreguiatf3d Government will·u..,11 a.lwa.ys impel 

60!1B j>nd~i vidua!'s to commit th9 worst of' crimes·! '. 
, - ,: i ~ i '"'-!I '. ,!", ~ &,l t • 

I.t f .) . '~;'.l~he laE1 but .. ~~~ ~~,~last i~~~al,mant of 
judicial reforms on the side of ci viI law waa introdUCed 

by Lord Uorn'~alli8 in 1793. The roost important improvement 

of thi B Bcheaa was the aef?aration of tba ~x9cuti ve and 

final jungtOOnt waste De del i v13red by the Circuit 

Court. 

(84) r r!9 Magi strate wa.s to talca oath. saying tr18.t i19 would 

apprehend "D'llrderera, rotllJars, thieves, houBe o.ceaKere 
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the judiciarJ,. But it went still farther. The executive 

\'as not only sepa.rated from the judiciary but it was 

subjected to tne jurisdiction of the civil courts. It 

should 09 noticed that mainly for tne economy of 

eXJ..isnditure in tne administration Lord Cornwallis was 

compelled to rec0moina in 1787 tne executive and the 

judiuial Jowers in tue collector avowedly in dAfianca 

of tt1.g a9panation that was alrea.dy efteotadby Warren 

Hastings in 1774. But in no time he nad to roooif'y his 

own cOQception and he became a Champion for cause of 

separation of the executi V9 and the judiciary in 1793. 

The arb'Umenta were roore or lesa old but the echeroo was 

qui ta no vel and for- reaching in eft act. "Aa it cannot 

De BUp1Jos~d tnat those who are most likely to Camnit or 

conni va at acts of injustice lIill afford redr;:~sa against 

t ilemsel va s, not rri.n~ can be more vrepo sterou e than to 5i va 

the exclueive cOf§1izance of all l!!:disputBB between the 

ProJ:lrietors and tne oulti vators of ttElands to the Colleot. 

ors of re venue". II I do not h.~si tate" J d8clared Lord 

Cornwallis, "to Vronounce that wnilst this order 11 exists 

improvement is not to OA llofi9d for; and that the Regulatio. 

ns which we are daily framing to bJromote th3 culti vat ion 

of the country and to raise too value of tie landed 

~roperty will 08 ftbfoely ~own and still 1888 felt by 

the body of too people". He further gpas on to ea.y tha.t 

--~--------------------------------------------------
~ other. di sturbera of peaoe". On cOffi£.llaint t he 

used to i saue warrant. 

(85) Cornwallis'Minute, Bengal Rev~nu9 Consultations, 1793. 
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Atus idea of the ••••••••••• officers of Gov9rnroont of 

oeing able to oommi t. Oppre Baion wi th il1l='uni ty must 09 

eradica.ted. Tna lleot"le will tnen feel themselves secure in 

~erBonB and property and a Sfirit of ind~stry will animate 

ooth tna roanufauturer .and cul ti vat~rs of the l3l1Q ••••••• " • 

In thA reeul t !l too collectors and all the 

exacuti va officers were not only Cii vested of their 

judi cia1 powers out thev were ~!Xi~IXaG:x:mi(J: amenabl e to the 

courts for acts done Oy them i:'1 their officia.l caf:iaci ty in 

oppOSition to the biroviaions of t.he RegUlations ~a it will 
(86) 

appear from ~ection 10, of Re5111ation I I I of 1793. ;:)0 far 

(86) "Collectors of' '~ile revenue and ti~!6ir assi staIlte and 

nati ve officers, commercia.l residents and agents and 

tl1eir agents and nati ve offiooeB employed in the 

JlttUS provision of the investment, salt agents, and 

their assietante and na.ti v~ offioers concerned in the 

manufacture of eal t t the collectors of the DXG 

customs and their assistants and nati va officers 

emf:!loyea in the oollection of the customs, the mint 

and assay masters and tlleir UlIxrtUlix asai stant s 

and na.ti ve officers a.re declared arnanaole to zilla 

or city court in the jurisciiction of which they may 

reside or carryon tt18 dublic buaineas committed to 

th8ir cnarga for any acts done in their official 

capacity in appoai tien to any regulation •••••••• 1' • 

Lord Cronwallis sincerely believed that the 

aDove pOSition "will di!l.mX:iI!lkJ effectually prevent. 

in future J the tyranny and 0 ppre Bsion which has been 

80 fre~uently exercised throughout the country by 

nati ve officers employed in tne collBction and cO'DJ:!el 

the collectors to adhere 8tric~ly to t'r~ Ree:;ulatione 

and instructions prescribed for their guidance". 
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as the jurisdiction KtI of the High courts of Diwani 

r\. oal a"\., a was conoerned therei;as a ver~, ine.qui taDle 

di stincticn between the Bri ti au BUb iects on the one hand XlI .., 

and, the nati va iJ90pleon the other. The former were 

entitlsQ to r~ali sa all cla.ims against the latter tnrough 

these courts out nothing could Os done vice versa. In 

order to do awa.y witn this anomaly. section IX of RStJ,ula

tion III of 1793 provided that these courte would tl8.ve 

juriSdiction over all British subjects eo far at:! not to 

a.tlo\l them to li va at a greater distance tt1all ten miles 

from Gal cutta unles s t[lSY executed oonds w'rl9re lly they 

would be bound to be amenable to the courts referred to 

abo va ir.. a.ll ci vi lease a not exceeding the valua of 

R:.tDO/-. 

Another very im20rtant ~rovision made in 

1793 was that th~ G-overnment was eoually subject to tna 

jurisdiction of courts in the 8a~ man~ar as between 

individuals. 'rhepropoeal of Lord Cornwallis was that 

"where Government was a party witn its mJl subjects 

r~gardiog property it should au omit i te right to be tried 

tl1r~8~~ the medium of ita cfficers in the courts of just

ice" • 

A.ccording to t (19 pre vai 1 iog arran gemen t before 

1793 J t oore were no intermedi at8 eourt 8 of a£:l.\:l9al between 

t l18 court E! of t b.e D i wan i Ada.l at an d the Sadar D i wan i 

Adalat at Calcutta. ~o by Re6'lllation V of 1793 four 

(87) The. preamole ran liks this: "Government itself. 

in BuperintqrJding th3El9 various branches of the 

.~reacurce8 of the state may be vrecluded from 

in jurin g I:Jri vats firo party J they have determined to 

sutlmit the claims and interests of the public in 

such mat'tare to 09 decided by the courts of justice 

accordint, to the rsEIulation sin the sam manner 

as suits Detwaan indivic.1ua!s". 
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(00) 

1>ro vincial 90urt e of appeal ware iQsti,tuted at Patna, 

Cal(.utta, Dacca and MurahiOaoad. The Diwani J-\..dalate in 

Lthe Di st.ri ct head cuarter P. werA very much 0 verwor ked on 

account of a larg~:f number of casas both big and small. 

A.nd thg paol'la aleo had to experience great inconveniences 

in attendint;; these courts from distant parts of the 

district.s. Hence tre n90e~aity lias keenly felt for 

relieving the districts court Oy' taking away the less 

important case 8 to oeentru sted to some su bordinata 

-_ jUdi ciary - whi ch compri s>3d the cornmi Bsionere of the 

lY~un siff 8 _ The preamole of t hg RSesulation 14 ~aeaed for 

this purfJose stated as follows: "1 There Oeing but one 

eataolisned tribunal inrx each zilla for the trial of 

causee, the partiea in the moet tri via.l suits wheMver 

they ma~r rseidg are often obliged to repair in person to 

the pla.ca at whi oh the court is nald and to attend on it 

until the_ suit is deCided. Besides the expense and 

illconvenience necea;~,aril~t resulting to thn parties ttlsmsel

ves from quitting ttleir employments and procsJding to the 

(S9) Each auch oourt wa.s to be 8uparintanced by three 

en~Ji ah «~:tJ!x covenanted aerva.nte of the Company_ 
- < 

Toe purpose of ineLituting these appellate courts waB 

Uthat all persona especially the culti vatore of the 

soil, the traders and manufacturers and other classes 

of the lower and the most industrious orders of the 

C01Th11lmity in t(H different parte of trE provinc98 who 

may De dieaatisi'ied with the deCisions of thee-a courts 

should have an appeal to a hib-her court Go which thf3Y 

can have ready access; and that this court should be 

80 con Bti tuted tnat t hey may 100 K UfJ to it wi t h 

confidence tor epeedyredre8e ~ainBt unjust and 

erronaou 8 deal sion atl 
• The ;;)adar Di 'Wiant .l\,dal a.t was to 

hear appeale from tne above appellate courts 'IIhen the 

valt:e of "t,he di sj:iuted proverty was exceeding ~.1000/-
" 
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a distance from their habitations, greater hardship ie 

experienoed uy their witnesses who, not withsta.nding they 

may ue unintereated inli the iseue of the suit are oDliged 

Bxceptiob ~ in pa.rticular caseate at~end too court in 

p9reon to the great detriment of their pri vats affairs. 

In addi tioD to these e vi I 8, tM numeroUB petty suits 

filed Doth in the oity andtl18 zillah courts OCCUl:'Y the 

e,reater i:iortion of the'time of the j(.dgee:, protract the 

deci eion of ca.uae a of more importq,nce and 0 be:truct the 

general admini strati on of jUEtiue. To relieve· the court 8 

as far a.s may Oe practi cable. from the trial of these 

petty Buite to afford th9 parties an epportun,i ty of' 

o ota.inin~ an aajustment of them without subjecting t nam

eel ves or their witnesB9S to the injurioue consequences 

abo ve stated and to expedite tne deci sian of cauee s of 

every di8cri~tion·. 

'f b.e in ati tuti on of Muo siffs waf89)dOU btedl y 

a creat Ooon tnouih it had certain ~Ja.ring oefects. 

Another court that was pro vided for by th9 Regulation of 

ii~i 1793 was the court of the Registrar - who was a 

co venanted servant of t he Company ~r be Regi strar a1 ao was 

apvointadto relie~9 the Diwani Adalats oy trying minor 

disput!3s. The judicial reforms Df Lord Cornwallis were 

not confined only to the insti tution of new courts and 

appointment of new and efficient judicial officers, 00 

aleo directed his attention andvigi lance to the other 

aspeots of litibaticn n:3.l'OOly court fee and th.9 legal 

(89) Regulation VII of 1793 waa pasuedx for gi ving 

detailed rules for the governanoa of tne legal 

profession. The lawyers were to De honest. educa.ted 

and digpified, knowledge of Hindu and Musl im law 

along ~itn tl19 various Re5ulation was dvmed an 

essential qualifies-tion for Decoming a lawY9r- who 

was to tar.:a oath for doinb 1116 duties faithfully lid 

nonsEl:.ly. 
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[Jrofession. Court fges varying fr("lm 2 to 5 P.C. were 

impo.sed on the litigants in 1787 inorder to put a check 

on 1 it ibation by tni f! 16 indirect te.xation fI • But Lord 

Cornwalli e It could clearly See that thie taxation was not 

the proper remedy - as justice was d9ni~d :to many really 

deservin~ persona who Could not tie in a position to 

pro, .. ;ate the neCeBt'ary a.anunt of oourt f89. Tcs tax in the 

ahaiJ9 of th.9 court 1'8e8 It which ~he parties were obliged to 

P~y for t1avine; justice adminieteredto thA$)-..G9uarred wany 

i:!ll:XRum~xtocn:i:£!lX persona from racoveriob their rights". 

T he number of case 8 was large O{)t on account of too 

litigious chara.cter of t .. ne' peoplo hut on a.ccount of the 

Mdl1atorinesa' and inefficieocy of the administration of 

justice". These evils according to Lord Gorn~alli8 "could 

only be remedied oy speedy ana impartial deci eions and 

J:,luniening the liti~ants according to the circumstances of 

the~:a8e and r.ot. oy iTIifioaing x«no a fina upon all 

8uitnra indiscriminately and than allov~ing their causee to 

remain for year"s undecided". No court fee vas thuf' to Ce 

,lJaid for litigation according to the acnarre of 1793. 

~ith trhe virtual introauction of thi3"rule of 

1 a.w" , the 1 ee=.al pro f e 88i on a1 so ae aurned a very grea.t 

impottanc9. So lone t. he case 8 coul d De conducted 91 ther by 

tn'3 parties themselves oroy. their abBnts who wars never 

tmownfor their !mowledb6 t hoo8styand intefjrity. It was 

felt 'ov Lord Carnwall~a that th3 la.~..!al profession snould 
. (90)" Q 

be vut on a sound' basie 1:.0' oe oontrolledand aupervi sed 

by tl1e, courts on the strength of aanadl}'.8 to 09 issued oy 

·the .:Ja.dar Diwani A.dalat. A.ny pleader found guilty of 

(90) In a latter to the court of Directors Lord Cornttallia 

n~que8t8d 'La oonl:::!iuar t.h9 sanction of too arra.!1c;sment 

favouraoly irrge~cti va of .the question of coat 

in vol vad: ,"These arrancaments 80 imfJortant to too 

proB})srity of your affairs will Os producti ve of al'l 

imrngdiate addi tional eXiJen ae of four laos of rUf;sl 

,bier annum •••••••••• • Vie have not a doutlt but you il 
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promotine;. or en uouraoing 1 i titfttion t of frauos, or 'of 

gross' misconduct would oe suBf,lended. The lawyers "ere to 

_charge moderate f~ge according to the acnedu1a contained 

in the Re~ulat:ion. ~\a a safeguard abainet exploi tatioo by 

the la.wyere, no fAa could tie realised_oy them from the 

clients direct. Too law:rera' fea also wa.s to De de1Joaited 

to the court from Wllich it wae ro Oe racei ved oyhim. 

-.·1 

Gotne spe oi al oon si derat i on was ma.de for toe' 

nati VB law offi oers - W(lO continued to expound t he Hindu 

la.w and the Muslim la~ for tue ~ntJi8h JUdb8.·S. Their 

tenure of· O1'.l ice aleo ~~as rua.d.8 secure a.r:d Gill3Y ware not 

liable to 08 remov8.d from olfice exce;;t on account of 

misconduct. oad charaotar and inefficiency tJrovad to the 

satisfaction of the Governor Genera.l and Counoil who wers 

res,t.'oDsibla for their appointment. 

(90) 
r he EchsID3 of 1793 was 'LO entail a h8avy 

expenditurB wt1ich was unCiertaKeO bV Lord Cornwallis on l1ia 

own re8~on8ioility a.na initiative. ~ii8conviction wa.s 

olearly expre8~~ed thus: "Having during tt'l':l oonsiderable 

variod that I nave preeided OV'3r tflf~ir afiairs na.d aml-'ls 

tninK~hie aJdit,ional eXj:il3nse w~ll bestowed 'helen you 

1&i con si dsr t r.t.13. happioe~ e tne arr81168·rnen t s wi 11 

rtXI1liEX/lX oi BtJen 8a to tna man y mill ion B of pea .tile 

'Ilho are your euojeots, to" prospAri't:r it will diffuse 

tl1roub,hout your poao:=sa;-ionB ana tr..e stabiiity it '"ill 

biva to your 60vernmsnt uy coroecting tne interest of 

\/\+3 .i:J6oi:J1e wi th ita continuance; we tt1ink exuluBi va. of 

tnese coraideratioDs, it would have ueen a culpaD1s 

and e van a criminal· apeciB 8 of economy· and inconai stent 

ViIi th tne hurnan and 1i oaral spirit witn which ~he 

British natioG has Dgan actuated with. respect to this 

country, to naV8 withllBld trom a peobJle from whom 

.wa qeri VB So breat a rev,~r1Ue 8ucr~ a j,Jortion of tUg 

puclic income &.S is indisf.lsnsaoly nec8sI::ary forLhe . 

6 ood G:ovarnment 01 t~"k3 country for wtlictlwe ~onciave 
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olJPortunities of oDs3rvir.g L10W inefficient tra va.rious 

arr8f\.e;StIJents of fanner GoverrlD9nt ha.ve proved to 3staulieb 

a system lor L:,overning tots ~(luntry conformabl13 either Lo 

Ln.~ liLsral and human Sfiirit or too real ir.tar9sts of ~t}3 

briLi su Nation. I nave oon sidered it to De one of the 

moat valu&.ole services wnich I could render to the Company 

to devise remedies for such pernicious defects and to 

propose that no furtl19r l.illB should 08 loat in applying 

tbn ............. No rmti va GOuld have induced rna to 

undertake a labor'ioua and complicated e..rT<?11llB:.nent 8..~ too 

close of my adrninie·tration, but a conviction of ita lit 

aeing essential for the national honour and th3 future 

pro speri ty nf their dominion sit • The acr18rne of Lord 

Corn wall i swas in tenoed for fair, impa.rti a1 and speedy 

justice~ But it had certain iIxi: inMrant defects as well. 

:~fter 1793, tne whole administration of justice C(~y}ieing 

both oi viI and or"iminal aspects wa.s rath9r too elaborate 

and compli cated. A.nother can Sl)iCUOU8 defect of t he system 

\NaB tte ausence of any role to oe played oy th3 Indiana 
~ (92) . 

themselves in the. administration of their own affairs. 

The foreign judges war9 unable to understand the law and 

lanbuage and manners and customs of tha peo tile without 

the he1'pof interpr9ton~. This necessitated too appoint

!!l9nt of Law officers for the administration of justice. 

The court of Dir9ctore 'A'ere, however, convinced in no 

tilffi atJout tM deairaoility of emf)loying more 8lld mOre 

t (19 as a.rran geman t 8 to [J e e B 8an t i a.111 
• 

(91)TOO wb.ole macninery was h1gt11y teci"lI1ic3.1 and th9re was 

a hdr8.rCi1Y of courts beginning from the· courts of 

th8 1!:uflsif1 a and endingY~ith the ead3.r Diwani ,\dd.lata. 

f,be intermedia.te Courts wer8 th.'3 zi lah Pi ~an i Adalats, 

the provincial courts of apQeal a.nd--thB RegiEtrar's 

oourts. 

(92)Lord Gornwallip laoourBd undqr a ~i~conc9~tion that 

~lJe Indiane werq not wortny of lljrust and confidence. 
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Indiana in t'rn ~dminiatration of too country. li'i,jnl3n the 

tatente of the roorq reapBctabl~ nati VB8 ca.n witn JI:r«lI! 

~ropriety and safety 09 employed in the management of the 

country. )Va thin kit ooth juet and pol i tic to carry 

tnat ~rinciple intoefiact ••••••••• I""a do not hasitats to 

declare a8 a. leading f ea~ure ()f our future system t hat the 

milt ipl i cat ion of ;:)ri ti en I:ull jecte in th8 interior di stric 

ts or in the Bubordinl3.tq deta.il of Indian offic~e is not 

nSCElBsary to good G-overnmant nor producti va of .:my 

o9nBfit to the ComiJany 8.daquats to tiLB vast expenses 

avlJsoding it. >iJe conoieve also. ti.L8.t th9 natives in gener~ 

are mat comget~nt to too duties of detail in that climata 

and the fact ha.ve a11;aya conduct8d tne laDoriouf! parts 

ofthamll • 

The judicial structure that was laid down by 

Lord Cornwallis was al·Lered and improved oyl1ia SUCC8ssore 

according to the eXigtHlcy of the situation. The first 

di ecouraging feature that bad· to be met by Sir Jonn Shore 

was an undiEpos03d aocumulation of judicial work.. A.n idea 

. of t ru. s mel an choly state of t hio€;8 can 09 Gad from what 

taB collector (')f Burdwan wrote on rlaroh 1'7 t 1795. "I have 

rea-anD to o~li~v9 that the whOle ·nurnOsr of euits now 

undecided in the adalat of this district will us found to 

be not less in number than thirty ttlolJsand - andt:l8.t half 

thi s accumulation of busines8 .in arrear has ta1am place 

in the course of aoout nine months •••••••••• It f0110,(>;8, 

. therefore, that a ~all· who at \,[1i8 ti~ file8 a bill in the 

IJiwani .'\.dalat J and provided his caUSA. U8 brought to 

decision in r8~ular rt')tq.tion., & cannot look for redress of 

ill s in jury to Oe afforded him in lea8 t han eight years; 

and that a man who a.t the end of that period, should file 

a bill could have 0-0 very good prospect of its Oeing 

He, therefore, delioeravsly excluded the Inaiana 

from the admini stration • 
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brought to de ci sion in the wnole term of 1 if a ; 91ld 

moreover toot the number oJ ~lainte pending at the end of 

e very year would oe found ati 11 accumulatin~ io a. ratiolX 

whi ch w()uld un tima't81 y prolon& the pro SPBct of d8Ci aio n, 

beyond any assignable t§~yt and thereby destroy the 

fJurbiO se s of 311 adalat al toget tlar'~ fha Go vern1'Jen t of Sir 

John Shore complacently believed that the accumulation 

of suits was only a passing phase and that "waeo the 

different tri bunal s are e staal i shed in full exerci 69 of 

the ir flowers the suits no w pending will 800n be brought 

to a. determination and in future causes will be decided 

with all ex~edition r,eces~arv to, ~i ve full effect to the 
- (94) - c 

fJrinciples of tt18 RegulationB'~ DasI:>erate attem8t,B were 

no dout]t being m9.de to remove the congestion, 'out the 

procedure tt.aa.t 'lias ado}:Jted was not wholly correct. 1::iir 

Johnlirooeedad on certain wrong hYtJ0thesea. The, lack of 

court fee f the liti6ious oharacter of people ware euPiJosad 

to De eome 01' the reasons for the incremant in the volum 

of the Work. But thBs'3 are;um9nts W8re fo.11acious. In 1794 

BOrre rules were. howev'3r, made XIX according to which the 

jud~a of too Diwani Adalat was empowerEld and directed to 

'(93) Fifth RSfJOrt, 1872, Bengal APP. No.6. 

The 'Zamindar of Bishen pore also ~~rota to the Govt. 

"The.c8.l,1e~s which were instituted in the Adalat for 

tha enforoerooot of demands of rent last year and 

before that time lie undecided and th3 renters of 

too present year are prepared to avail themeel ves 

again 0f the same delay, by withholding payments of 

the rents and theraby compelling ID3 to have recourse 

to tn.g; adalat; for tOOS8 peoVle obs9rving that the 

deena-nds long s~andin6,'.'hich were long since submitted 

to t h9 adalat ar8 n0tyet enforced t09y say to 
. ~ 

tnemsel va s, recourse was had toth3adalat in too 

past to make UB ~ay «xxx our rents, but notning has 

been effected again st us. "¥hy, therefore, should we 
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(95) 
refer to too Regi atrar nbra case s for tri 13.1. Court 

fees were again to be tmpo88d. the Government argued as 

follows: "No expen~e attendingLh9 inetitution of suits 

in the fir at in stan cs; and 'the ultimata expen 8e being 

modBrate and limited. wha.tavar length of tirm am: the 

suita may De panding; and no fee whatever b8ing charged 

on too "i3xhibits .and papers filed in too courts nor on 

tJ8titione presented in, tna courts not ir:l!l19diately forming 

part of the proceedings in any euit under trial; many 

groundless and litigious BUita and comvlaints have been 

in ati tuted again at indi vidual a and tna trial a of others 

have been protracted I by the filing of superfluous aahl oit! 

or the surl'JIJOning of witnesses whose teBtimmy was not nece

ssary to the development of the merits of too case. 'rhe 

busine aa in may courts of judi cature has in con'Bequen cs 

inorea~ed 8(1 as to pre vent t he judge 8 from determin iog 

the cau 8e s and corn~laint s filed with ttat expedition which 

is eesential for deterring individuals from instituting 

vexatiou.s claims or r~f'uaing to satisfy just demande and 

for gi Vinb full efJect to the principles of trm rebrulatio-

---------------------- • n fear to wi thhold tte du~a of tl19 present year? 19 

oannot be forced to pay wi thout orders from too A.dalat 

and. have nothing to fear for tha present" ••••••• Ibid. 

(94) I bid. 

(95)A.11 cases could be tried by the Registrar if too value 

did not exceed 200 alcca rupees. T~ Registrar alao 

was af![{ed to sit thrioe a waelc for judiCial work. 

Again the de oi Bion a of the Regi strar upto ~.~5/ - were 

to ue final. In all appealable oaS88, the app9alB were 

to 1 i9 direct to the J!ro vincial courts of appeal 

instead of to tne Diwani rl..dalat. 
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The reimnosition of Cflurt fses was uneouivo-
~ (96) 4 

cally condermed by too different oourts. The judge of 

Midnapore oDs8rved, "Litigation may poesiOly have been 

chaokad by fees and stamps "but I confess I coneidl3r the 

oharge too high. It will not t I i!Dagine J be den iea that 

it is desira.ble that t rn least tedious and the leaet 

eXtJsn si va roode of 0 btain inc redress t should be 0 pen, 

where an in jury has real 1 y baen sufier8d. ~h.an a poor 

man has been 0 ppre ssed J he shoul d be freed from the 

trouble and expens3 and assisted and encouraged as far 

as bJOB8i ole in fJro secuting hi 8 complaint. He i 8 not in 
(9?) 

auch a situation a fair object of taxation. It does not 

be coma too rul ing power to add to hi s mi sfortuna, by 

tx~i:ra:~ levying impositions upon him. It is clear tllat a 

ryot from whom atEf( an increase of rent has bean exl-tcted 

and instituting a suit for th3 same must feel the charge 

of atampsand fees to be a Bevere aggravation of hi s 

c' distress; nor can & console, himself under the reflection 

that theirnpositions are intended to cneck litigiousness; 

or that for certain reason s of finan cs, ~ t i 8 expedient 

ns shoul d au bmi t to new exaction B. The expen 89 and delay 

to which ryots are subject in proaeouing their suite are 

(96) The Murshidaoad court of appeal remarKed: "The 

in creased eXh-sn se of I aw suits has ne var been found 

Lo check. lititJousness. On the contrarv it haa been 

generally obaerv,3d that litigation is encouraged 

tnereby in the hope that tha certainty of expense 

added to the uncertainty of result might deter 

~:x;rn: parties from ~x defending even just ri~ht8. On 

J:rxmE comparing the half yearly reports of the 

Be v3ral adalata in thi B di vi aion it doe s not appear 

trJ8.t the number of suits filed since the eatablisu!lri ... 

meut" of the fee paid t.o too Crovernment on too insti

tutionof aui ta t of tile fee s paid on axhi oit s in the 

courtsd of' judicature and of the stamp dutia B 
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to my knowledge eXC9 8si ve ••••••• I t must, I am sure. 

constantly happen tnata. ryot gives uplf4.a prosecution 

io despa.ir on fin.ding tre expense of:x oontinuing it Oeyond 

his power to sustain. It is not the original fee on the 

insti tution of the suits but too subsequent chargee on 

~xhibitB and witnes;;;9a that appear to rre intolera.ble. I 

have seen a suitor when stripp9d of his last rupee "and 

called upo.n for the fee on a document produce in court a 

ail ver ring or other trio kat and oeg that it might be 

received as a. pledge; and after all perhaps he was cast 

for monfly to bring proof. I confess I thinll such 8C9098 

in a court of justice are unpleasant "to tho ee who are 

entrust9d with the a.d~~8Jstration of tne laws andrx not 

very cri3di ta"i:l1e to Cie l}8rnmeotU 
, 

differs much from ttlenumOer filed in a Similar period 

previous tnsreto" • 

{9'7)The second Law ComC'li 8sion recom~iBnded the abolition of 

court fee in 1856; but this reoommendation was not 

gi ven effect to. 

(98)MA, conscientious disoharge of the duties of tha ;::iadar 

Diwani Adalat and the Nizamat Adalat would of itself 

occuPY' the whol~ tiroo of the Governarr G-anaral in 

Council •••••••••• It will atonceOe 8vident that it 

is physically impossible taat the Governor General in 

Council can ever attlki:«rt~ dedicate that tim and 

attention to thq duties of theae courts which must 

~ necesBarily~ be requisite for their due discharge 

•••..••••. It is equally necessary to th3 happina8~ of 

the people, to the proaperityof the country, and to 

the stauility of the British G-overnm3nt that such laws 

as the uover-nor General in Council may eanction in his 

legislative capaoity should 09 administered with 

ability, int.ae)"ity, impartiality and expedition •••••••• 

The constant appearance of the G-overnor General in 

Council in an o~an court of justice would De imcornpa-

tibIa with that dignity whleb. to rqndqr him aOL:iJstent 
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Though ;¥arren Hastings and Lord Cornwallis were 

responsible in diffBrBnt degrees for t"1.~ aepard.tion of 

the executi Va and th8 judicia.ry still at the last resort 

the Governor Gan8ral and Council ~9re clothed not only 

with ttE executi va and judioial authority, they had alao 

the 1 ~6i tlai,i va authority. Welle slay planned. to taka 

out the judicial powers from the Governor General and 

Coun ci 1 to be vested in judge B who would iJe independent 

of ana separated from the executi ve and the legi slati va 

organa of the Govqrnment,. ~evera1 arguments were advanced 
\.98) . 

by "91l98l9.Y for thi s purpo S9. The me at important 

to the conduct of the GovermrJ9nt, it is essentially 

necessary that tt18 Verson in vested with the auprenB 

executi va and 19£i slati va power should maintain not 

only in the estimation of taa people immediately 

eubject to h.i s C-rovernUl9nttJut alao of tne foreigl 

powers ••••••••• As thd Liovernor G-aneral IT!lst neC9SB-

arily be often unacquainted with the language of the 

country, th.i S oircumstance alone would render it 

impracticable for him to preside at trials in open 

court unless it should De determined that the trials 

ehould be conducted in Engli eh and by ~ngli ah pleaders 

••••••••• The nec9sBity of making these translations 

conetitutes tt19 Chief cause of the delay in deoi~ion 

of the causee which are brought taxx_ forth ·before 

t he chief oi viI and criminal oourt e. The tran slations 

cannot, nowqver, be dispensed with fnr the reasons 

above stated. 'l'hay are also requisite for reoord and 

transmission to ~nglandj as they now constitute the 

only cneck on the Governor &enf3ral in Council in too 

administration of law; but for these aonsld9rations 

lIO trarialatil')na of th9 proceedings on trials would be 

neoessary ••••••••••••••• " 

Lord ~6llaeley' e despatoh to the court of 

Directors dated July 9, 1800. 
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provisions were thus made by R,sf6111ation III of 1801: In 

tlle firs,:t place the ,jadar Diwani .~dalat \'tas to be 

presided OV'3r bvthr89 judges; in the second kilac9, the 

Chief .. Tuo.ge was t.o be appointed by the Governor General 

in council frorlJ aroong the members of the Council. The 

Governor Genqral or the Commandar~in-Chief could never be 

eligi ble for the post of the Chief Judge. i In ths third 

place, the other tv~o judges were to be appointed from 

al'OOng thA co w~nanted servant e of t he company. In t te 

fourth place, the Chief Judge and pui sue judggs were to 

conetitutaboth tne .;;iadar Nizamat Adalat as well as the 

Sadar Diwani Adalat. In 1805 Lord Cornwallis DeCam3: the 

Governor General for t he second time :.-wd led tha doctrine 

of separation of the executi va. and tne judicia.ry to ita 

106iC0..1 conclusion ¥fOOn he enaoted that the Chief Judge 

of the Sadar A.dalata wae no longer to be XIII a rramoer of 

the Council. This innovation was, (lOWeVer, rqvarsad and a 

retrot!;ade step was tar~en in 1807 wh~r-:. it was firo vided by 

Regulation rv a.m:mg other things ttlat the Chief Judge 

shall be a room·Oer of 6utJrarre Council. The Bourider iJolicy 

of 1805 waa re-ado pted in 1811. T rIB Regulation of 1807 

had already increased the number of judges from three ~o 

four. But the Regulation XII went furthBr and t>rovided 

that t he number of judges could be in creased"" accordi ng 

as ~J ma.y from tim to time appear n8ceAsary for the 

despatch of ti19 business of those courts'! In 1814 t~ 

Government carne to the right conclusion that auch persona 

alone "who have Deen previously employed durinb suffioient 

periods in the discharge of judicial functions should be 

hereafter a.ppo inted bo the off i oe of jude::,e in ttB ~gda.r 

Diwani Adalat and the Nizamat Adalat". In pursuance of 

this 1Io1ioy it was laid down exvressly in Re6rulation XXV 

that II no person shall De daem8d qualified to ba appointed 

to the office of a judge of the Sadar Diwani A.dalat and 

the Nizarnat Adalat unle~B he shall have pre viously offici

a.ted as jUdge of a pro vin uia.l court of appea.l or of a 

court of circuit for a period of not lese than three year! 
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or unless be shall nave been previously emplo?ed in tha 

judicial dSl:Jartment or in offices requiring toe discharge 

of judicial functions whether of a oi viI or criminal 

nature for a total period not being leBe than nine years" I 

These arrangements continued from 1814 upto 1862 when tra 

.sa-dar Courts were merged in the High Court of Judicature 

at F'ort "~'illiam in Calcutta undeT the High Courts Act of 
(~) . 

1861. Lord Hastine;a expected t hat the legal reforms 

introduced by Lord t,~elles18y would be sufficient to 

relieve the congeeticn which reeulted in "almoet incredi

ble number of causee undecided tl
• In thi 8 oonnection too 

COffirnst made uy court of Directors, in 1812 i 8 very 

significant. The aeleot Committee of the House of Commons 

BUeiliested that the native Cormnissioner Ilrnatbe indefinite

ly increased in number at no expense to th'3 state". in' 
~ 

a.s Wlch 11 an ~mantation of tbe number of European judge a 

adequate to the vurfo8e recJuired would be attended with 

an augmentatinn of charge which the state of finance's i e 

(98~ In 1803. Lord'~elles18y made attempte to improve 

the administration of justice by creating new J 

type s of court and in creasing the number of' t~ 

old types of court already pr~valent. Thus the 

courts' of Ii.Eaistant Judges could be established 

according to tr~ needs of the aistricts; again 

according to the necessity the courts of ;;)aciar 

A'meeos also be crAated in the 'Zillatis. Too 1~un8iff8 

were no longer tom be appoint~d from the landlords 

etc. Education and aOility aleo WAra inaist9d upon. 

The powers of tr1.9 Registrar' e courts aleo werl3 Wide, 

Bed. 

(1) 111~e should Oe Borry that Irom tna accmrul~tion of 

such arrears t tare shaul d e veT be ronm to rai sa 
... 

a question what nar it were bet tar to l(.ve the 

nati va a to t hair own arbitrary and preci pit ate 

tri bunals than to harass their feelings and in jure 
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not calculated to bear". This plea of inadBquancy of 

fund for the (~)in5stration of justice v~aa vehemently 

criticieed uy Lill. However t Lord Hastings gave concrete 

shape to the sug~.98ti()n6 of th8 C01Ill'littee OV increaaina 
- (3) ~ 

the numoer of' the }!:un eiff e and t ne Oladar A.meen sand 

widening their juriediotion. AS a matter of fact too 
Regulation XXIII of 1814 was papsed primarily with this 

end in view. In tha administratian of criminalj justice 

their property by an Andlesaprocraetination of tneir 

suits und8r the pretence of roore deliberate JUBtice" t 

(2) "NBveT since man had the use of 1anb'Uaga was a more 

terri·bIe conl..igrnnation on !:Il any Governroont pronounced 

of all thA duti as ('If the 8-0 vernment tila.t of mainta.i

ning justice aroong tn.q people is the foremost. This 

is in fact tne end for which it exists. Here is said 

to be a lroveroroant Which raises upon the f>eof:Jle a 

revenue so vast that by avowed intention i"t i Ball 

that thAy can !tear; tnat ie oppreEsi va to tffi nigh

est pitch whien oppre88ioncan reach without 

d9801atingthe country; till not a suffioiency 

remai n B to hire judge e for the di atri but i on ofju fit i -

oe. '~nat is. made of all this money? To what prefer

able purpose is it avplieo? High matter in large 

quantity would be contained in a proper answer to 

these qUB stion a" • 

(3) T he ~adar Am'3en 8 were not ori 6inall Y E aalari ,ad 

officers: Tney ueed to be paid on commission basis. 

Lord AlM.tlerst tJro vided by Regulation XIII of 1824 

and fix~d allowance ehould be paid to th8 eadar 
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t here was inordinate delay. Hen ae in skli te of the ref arma 

introduoed oy Lord Cornwallis by his plan of 1790, things 

were highly deplorable .fhe reasons 'Were not far to seek. 

It wa.s rightly nnticed tly the Cormni tteEl of Houss of 

Commone in 1812 that there was "delay in the a.dministrat

ion of criminal justice in Bome of the di striata ari Bing 

from 8Ilotbar ca.uae whi CO i 8 of' mt roore pern i cious 

tendency tha.n expereincBd by th089 cO!mlitted for trial; 

in as f!IlJ.Ctl as it affeots thoBe af!:ainat whom no eviJence 

haa yet been taken alIa may therefore invol va the innOc3nt 

as well aa tha!::.uiltY ••••• l~) •• The evil seems to arise 

from the 3L.ropean oi viI servant'! The absence of nati va 

officers in the auministrl:ttion of criminal justice was 

a gl axing defe at whi en was condeflJled by the En bl ish 
(5) 

Ear van ts t heroeel ve s. 

(4) The Vagi strate of Midnapore expressed himself on 

the point t.hus: "}\nothar impediID3nt ••••••• ie to lIB 

too palpaoleto be over looked., I rraafl that arising 

from Europeans in our si tuation, being necessa.r:ily 

i1l- qualified in many points to ~erform too duties 

required of u.s as jude9 B ar>d rnat;i strate a. No tij.ing 

i B more COr!1rlon e van 8.ft~r a minute and laborious 

~xa..mir:ation of' eVidence on both sides for the 

j"UL1;S9S to ua left in ut~er douut reapectinb the 

yoint at issue. This 1!roceeds Chiefly from our 

imfJeriect connection with tt13 nati vee and our 

BCMtylmowladoe af·~er all our study :vt their 

manr.ers, customs ana languages •••••••• I am inclined 

to tilinK. that an intel1i~ant nati ve is better 

qualified to preside ata trial than we can ever be 

oureel va a" • 

(5) erne jude;ea of trie Calcutta oourt of' oircuit confes8-

ed, "-Ne cannot study tM gf:1n iua of the peo pI e in it e 

own Itt spt19re of a.ction •. '~e lmo if I it tle of the ir 

d6maetic 1iJ9. their knowledge, conversation, 

amu. 88 me n t e • ~ h .. 'l i r trade Cl an d ca. at e Bar an y 0 f ~ he sa 
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In 1821 an innovation was made which had 

immen se effeot in the whole machinery of the Briti eh 

adr¢n i atro.t ion in India. Accordi0ci to the 111 en of Lord 

C()rnw~ll is 1"8.(i s"terial klO wers were conferred on the 

Di wani judges and they came to tie kr:ownas judge Olabi et

ra.t.es. but accordin~ to the schema of Lord Hastings 

magisterial f.;owers wera given to thacollec'tore and they 
. (6) 

. C8.fOO to be kr.()W[} , oytne desibration collector llae;istrates • 

. i.rtar this im:ovation the Col19,ctora aod not tta judges 

oeC8I!B 'ur!8 ?rinci}-al oU leer in the di strict. The brounds 

of Lord Cornwalli s were sufficientl'Y clear. Ma~i sterial 

or judicial JOi.er 61ven tothA oollectors mi~ht "¥~~d 
to hara.SB'OOnt and x oppr~e8ion on the part of too tenants. 

But these aroumenta did not seem to nave an'i w1t5.ght with 

Lord (~rBtin~a. Of course according t0tha 218.0 of Lord 

.' Hast/in~a J' the rele vant Rebu1at,ion (IV of 1821) was on;ly 

permissive; but the ~olicy initiated by, him was furth9rad 

,oy Lord ~llliam Bentinck.. 

.... :i& 

~ti0nal and individqal . characteristics which are 

assen tid.l to a comi!late mov;lade;8 of them. ill varyday 

affords UP examples of eomtmnt; n~1J! and aurpri sing; 

and we have no princi.&l~ t.o blJide us in the investi

gation of facts eXC3k't an extrellB diffidence of our 

o~inion a conSCiOOfll"!9SS of IlC inability to jUde9 of 

what i B tiro Qaol G or im,bJro oable ••••••• ......... " • 

(6) The fJt'9d.mule r:d' Ree,ulauion IV of lb21 i P. very 
" 'eitlnificMi.. on this ;:,oint; it runs ~hue: lilt ahall 

ue comils,tent ~o the G-overnor Genera.l in Oouncil to 

a.uthori.se a collector of revenue or otner ofi ieer. 

6mlJlo~7ed in the management or lIl!p~EmKtm:cti!Ig wf;9'rin

tenOenC9 of any branoh. altha territorial revenues to' 

Bxarci ae th.a whole' or any portion of tne £Jowers and 

dutie s vest~c1 by t '.-19 t\ggulation s in- the Ma~i 8~rateB 

•••••••••• or'to am~loy a magistrate •••••••• in the 

coll3Cl.ion of .. .JuDlio r~venue .and'to inv3st too }larson 

so emf,iloyed l:~ittJ. the'wPole or any portion of ths 
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Lord bsntinck. was· raept)nsibla for ma.ny wholeeome 

judicial reforms in the rapidly changing conditions -

Doth 9COtl0mic and political - of tl1q administration of 

the Company. In many res~eots the reforms of Lord 

Bentinck were more far-reaching mit in qffBctand 

vouchsa.fed greater efficiency within quite r38.Bonable 

p<:lCuniary-limits B[Je~ia.lly in visw of tta aug!1l8nta~ion 

of tng native elements in the a.dministration of justice 

. in the c~untry. 

T [18 roo at con spi CllOU a r3f 0 rm of ban t in c ~wa.s 

~ha 8staulishrnent of the court of ~adar Dillani ·Adala.t 
. , 

and ~B.da;r. Nizamat l\.oalat aL At"lahauad from January 1. 

1832 •. T hi a step ~8.8 i ,J;rati vel y neo,388i tatf3d in viq·w of 
-

t.ae C()m t1anV f s oon~r()l over some ceded arid concuered 
. ~., (8) (9)· . " 

terri·torie B f)f Banaraa and Oudh.· These ~«.i:1IX!l 

powers of coll8ctors of revenue or of other officer 

amployeQ in ·~tle management or auperintendeoce of any 

oranch of t.:;rritorial revenw~s". 
- ; 

(7) Lord Ha.stings was responsible for another innovation. 

It ~a8 he IIJho far thB first tima entrusted t te admin

istra.tion of criminal justice to the nati va law 

0.1" f i C9r a and the Sadar rlorileens to try and determine . 

such case 8 as referred to them oy a l[ agi strata. T t1B 

go wer 3 ·of t 1".i8 ¥ agi f!trat~ a 3.1 so Wars hi 6.01 Y en han ced: 

fhey oould. ·f:'ente~nc~ upto two years of imprisonment Iii 

~ith "(},a,rd laucur 8.fld inflict corporal f;un.ishment not 

exc~~ding tllirty atr1.pes. 

(8) The judiCial e~'8tf3~ prevalent in Benl;aJ. , Bihar and 

Ori sea in 1793 was introducted to 8an3-raa in 1795 ·by 

the (jovern~r G-en8ral in Council at Calcutta ~ith th~ 

concurrence of the naja of Bana.raa. Too province of 

BanaraB was divided into four districts, namely, 

Banaraa, Mirzal:Jur, Gazipur and Jaunj;.iur. L:our~8 were 
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provinces WBrB originally under the :';';':1.dar Di~81li and 

~adar N i za..'n8.t ~~dalate ('If Calcutta. T hadifficul ties and . 

incnnv8ni3ncB~ oJ the peo~le of thaa9 far off North 

..... Bstarn provinces ware quite appa.rent. 'riJa 6etai.Jlish..mnt 

of the nfH~ COL.tta at Allaha.o3.d gave a great relief to 

people who ~1XTI!lj would othArwise be DXlpl: compelled to 

corre to Ca.loutta for ~ur8uir;g their legal matters. TtB 

augmentation of th.9 nati va elements in the judiciary was 

another very strUcing im~ro vement ~ff~cted bV Lord 
. .. liD) 

B~nt,inc~. The nati va judici~l officerstiad already gi V9n 

a very i!;.ood aC\~ount of tJ19meel ves. Hence the court of 

Liractore al ~o ,;-','are a.nxious that II whBn the tenants of the 

more respectable nati vas can vdth ~EIX1'~X propriety and 

aafety 06 employed in the management of the country, we 

think. it Doth just and 1101i(..io to carry tha.t f;rinci£=>le to 

effectll. Theypro£Josed tL13.t "tll3 ·native functionary muet 

be multi)lied So that they mignt De ab1l9 to diss:!ose of 

all civil suits in the first instance without regard to 

the amount·' and al eo that th'3y should 09 gr9.0ted adequate 
(11) 

allo~~anoae. Ttlat Loro Bentinck was wholly agre8aOle to 

iwi 

eataolish8d in th989 districts on the model of the 

courtein Bergal, oitLq,r an.d Ori88a.~Too provincia.l 

court oJ appeal Nas eataoli shed at Benaras. 

(9) 'roo Nawao Vizger of OUCh grantBd to the Comf'811Y on 

November;';'O, 1801, in perpetuity, ttle sovgreigpty 

over a· large tf3rri tory ~i thin the 8ubadlU'Y of Oudh. 

Tnese ·were known as the ceded dia~rictB of Oudh 

wner"3in tltl~· judicia.l system of B~:mgal was introdUced 

on Uarch 24, 1803. Thie territory was divided into 

seven dist.riots, namljT, Moranabad, bareilly, ~twah, 

Furru c\{a bad , Cam f.Jore, .xxxJ:m.illtJ:.1:!i ;~llahadhad and 

(roruckpora. Meerut, ShaharanVora , J"~uzaffarnaga.r and 

Bulandahehr alao were l1Iitnin the jurisdiction of 

A.llanabad. 

(10) The judge of Midnapore appr8ci3.ted the wor~f! of ttB 

Munaifi at,.hue: "they sit trom morning till nif.'Sht on 
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th~se suggastinoa is qui ta claar from what he wrote to 

ih;3 cQurtof Directors: nA more extended reCQUrE'9 to 

Nati va af9r1cy for the di spoal of' j.udicial ouein'3S8~3.8 Ii 

·been 80 aarn9stly, r~Qaatqdly and So recently urged by 

your Hon'ble court, trlat I should allIDst,Oav9 deemed it 

m:l duty to give effect ~ to your in junction, inspi te of 

any local obstaclgB which have oPf:oeecl tnemsel vea. But 

conourring a.s I do most cordially, in the.~i8dom, ths 

justice and ti19 sound- [.Joliey of these injunctions and 

;" .. 

being fu'.ly satiefied thatnativ8 probity·'and t8:1ant may· 

iamedia.tely Oe found, if due cautiDn be OlJsarved in th9 

selection nf instruments in euifiCi9r'1t abund;:mce to justify 
. 

the present introduction of torl-3 system, I should have 

deemed myself crimina.l nad· I any longer delayed to concede 

to tne f60llls of thie country a tD3asure So 8oV3rmly cal

culated to facilitate their.acc8Ps to justice; to racon

cial~te tneir attaCt~nt and to raife the etandard nf th~ 

morf:!..l character". In too reault it. W8..6 enac~ed oy the 

87th clauE'9 of th., Charter l-\.ct in 1833 that Rno nati va 

nor any natural (lorn subjeot of Hi a Majesty r9siden.t tnere

in ahall oy r8a.eon only of his religiort, place 01' birth, 

deSCent J oolour or any of them, be diaaOled to hold any 

~ixxtix~iXxxxx~~ 
a mat ,under • a eued or hut or in thl3 porch ()f 3. hou 89 

and attend to every petty dispute of a ryot with a 

degree of patience J oft/hieh. ire hava no idea till they 

develo,i:l tqe m.qrits and:8cidq th3 suit". In 1801, the 
. - r 

Munsiffs disposed of, 37BG33 casas including cases 

oomtlromi sed oy tue f)"3,rtles Defore tham. 

(11) ThB court of Dir-3ct{)rs oosarv8d,"It is- nevartnele88 

essqn·tial to this result in India that thg Nati vas 

emI?loyed Oynur LTo.varnmen t shall be liberally treated • 

. that their eroolum9ruB shall not oe limited ~o a bare 

oooai stenc~, 1-Jhilst thc.lse allotted to ~urok'eane in 

situations of no greater t.rust aIld importancA- enaols 

them to live in affluence and aCQuire wealth. "'ni1f1t 

ODe class is oonsidered as open to temptation and 
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place, office ,0r emgloym:=mt, under the ~aidCompany". 

i\cGordtng t~ ti)a f,llanof Lord B~n tin CK. the courte were 
. llZ). ,U.3 } 

remodelled as follows: The ~{un8iff8'- th3 vadar h.!'l"Jt3er,s, 
. . (13) 

1>rinci'pal Jad8...r ;~rnBena, the 'Zilla and city .-I.dalatl.:l'p and 

the ~ad::}r Diwani ,~daJ.ats. 'rna t'rovincial courts of~ appeal 
,. ~14) . 

werl3 abolished. llhe criminal administration also was 

" etrengt timed lly the aypoin tmant of lnci an 8 as Mae:!,i strate e. 

'r hs" Act XV of 18i:t3 ~nactad. during toe admin i stration 0f 

Lord 1]llenuorougp,rna.de Vrovi aien for appointing Deputy 

. Hagiatratea and 14ekluty Coll~ctorB to Oe appointed on 

uneo venanLed uasi 8 from the Indians. So far as the revaoue 

~m juri ~diction waf! conoRrn'ad, "Ragula.tion V of 1812 

pro vid9d tl1at a zernindru- caul d di strain the pro !:lsrty of 

hie tgnant for tae raa.li8a~ion of nis.· rent~rh8PS cases 

W8re to 08 l.ried aurmn~rily b.t the collectors. The aggriev9c 

party of cour::e could bring a. rScUlar eui t in tr.18 Ii wan i 
~~ 

Aodalat if it. was ... sati sfi ad d t (1 t he jt:d~mgn t of the 

placed above it, the other without corresponding 

indua8ment to intigrity, should not Oe ex~osed to 

qqual tBf!l~tation 3.l1d 09 r8proachad fnr yielding to it 

(12) The jurisdiotion of th3 ¥uneiffs, for example, was 

considerably extended so toot tney were COm}iBt9nt 

to dacide all civil suite not exoeeding ~.300/-. 

(13)r Cley were Indian judge 8 oompetent to try oi viI case s 

up to ~.OOOOI- on refAren.ce made by the Diwani Adal·at. 

(14) Sadar Li wan i A.dal~t waf! th~ untirnate cnurte of 

afot'salx and it was vreBided OV9r by 15nglish judges. 

:Jore over the ~urope8..n functionaries were enaoled by 

nSb-'Ulation VI of 1832 to utilise the servIces of 

r8B~ctable native8 in the administra.tion of justice 

wno could act as Panchayats, aesaepore or Jury. 
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CcllBctor. !~B the result of the Rei:plation VIII of 1831 

rent and revenU,B aa888 w~r9 to b8 di8i:JOS9d of summarily 

by the eolleet6rs to facili tate the collection of &ovt. 

revenue. The provi sian was resi:Jonaible for craat hardship 

on tm pd-rt of the tenants. Againhy Act X of 1659 passed 

, oy the &overnor General in Council a.ll revenue cases were 

ylaced within the jurisdiction of the collectors and the 

oi vi 1 court 'waa made in oom~et8nt to h9ar re venue C-3.Be B. 

Provision of course was mde for apP9a.la that could Ita 

to the Commi ssionArd from the surrtnary jvoi:,t'oont B of t ffi 

Uollect.ora. but t.lu e W9.S IDCldifi8d and too iurisdicr..ion of ", ' 

tne civil courts wa.s again rscoePised uy ~;.ct III of .,1869. 

13. ~~CilJLA.TION -ANt NON-R~G-ULATION paG -vlNC~~. 

bengal. Bombay and MaOrd.B ' ... allB to 09 lmO\\TI as 

the Re6ulation yrovinces ,as they wer~ governed Doth 

regarding general -and judiciai ~omint8tration by Regulation, 

enacted irom XdUtlPII1r«'imlnu tim to time • But generally 

the thr-1911 original firsEit;lencies beeat1 to be expanded wi th 

trIa 9xlJansion of the ComtJa.nyf a ~9rri tories. Originally 

the se ns'14 terri tori 9 e were to De annexed to t he three for 

their administration and reeulatibn; but When th9re W':iB 

W~ still Jeater expansion of the Companyts 1l0SS8Esions, 

it tleca'roo well nigh imfJosS:i ble to §.overn them throlle,h the 

admini atrati",,~ oq;an S orthB in8trum9nt~ of' the 1tr98 

provinC8 s. £ naae . addi tional terri tnria.l acclui si tion s C-'ilD3 

to be descri oed as ~;on-R~eulation ~rovince8 in as much as 

tne rr()vi's\ou of th.e R~gulationl? \'las not to we made 

applicaulex to them. The roost imfJortant of tneSe Non

Regulation .2rovincee were those of Punjab. Aesam, Oudh. a.nd 

the C~mtral Provinc8s. The judicial system that. was 

ori ginail y in trnduced and eXfJArimanted in the fJro vio es of 

Bengal. 3ihar and Oripsa was. snoear or later, more or 

lese essl3ntiall y in tl19sama form introduC8d in the other 
- (15) (16) 

two ReLu~a:.ti on pro vin cas of Bombay and Madras as wall. 'r Ml J 

(15) The LrOV8rnmentof BomOay was auoordinate to that of 
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was a fundarmntal i?oint of dif1erence oetv.ean the 

governance of ttla Regulation and tue Non-Reoulation 

Provinces. The latter was originally to be administered 

by the Governor General in Council in their executi va 

capaoi ty un dar the gena ral pri n oi iJl8 El oft he con at i tut i anal 

la.w in connecti on wi to .. conquered and ceced territories';, 

T he judi aial system of t..i1a RsculationtJro vin oe e was not 

all atonea int..roduced in the Non-R9€plation provinces 

where tna district olfioer 'Aaa given all executive, 

judicial and !liiX.~XXlmX ma.&iet13rial fiowers for .their gover-

nance. d!very thing de~e[)ded eritire11 on the discretion of 

the Di stri ct off i cera. Hen es" much of ·t he admin i stration 

in the Non-as bula;lIion LJrovinces was cbaracterisedoy the 

whims, t;lereonality aIld imagination of the District offiaars, 

ThB anomalous po si tion of ttlB rul~s for the go vernance of 

the Non-R0'3t)ulation 1'rovinces Vvere rSe:ularieed for trn first 

tim. ________________ ~ ____ ----------------------~-------
Bengal and it introduced th3 system of .;....do.lat in 1799 

on the modsl de vi sed uy Lord Gorni'all is.f nate 'W\aB an 

important step taKen in 18~7 when all thB Re~lation8 

. vrare roe placed 'Oy a fre sh code of Regulation .ti 11 on 

the mo.del of the ~lan of Cornwallis. Furttler chan~qS 
. ~~ . 

were effected in too ~ of ·the ci viI admin-

istration by rtstP.lation XVIII of 1831 and Ret.'Ulation 

~1JV of 1636 - which enIar~ed the juriediction of the 

differeri"t nati V9 oiri cer s and ·ohanbsd t h~ir official 

d9signat.i'Jn. The adminiatrati6nof criminal law also 

WB,S modified DV a.uoli Bl1int; the courts of circuit whose 

jurisQ.icti0n v~ae transferred to too zilla judges who 

caroo to U9 VJ10wn &.s\jh.q s9ssioos Judgqa. 

(16) The ltO vernroar.t of Madras also was under t hat of Bengal 

Oy ReLulation II of 1802, a DilfJani Adala-t wae created 

in each of the Dietricts dth four provincial courts 

of AVfisal to hear aP1'eals from these Diwani J~dala.ts. rna 
- system of oriminal admini s"Lratino was the aart'Jt3 as in 

bengi::l.l. by l1s6'Ulation III of 1807 the Governor of Madras 

ceaeed to act as the Cnief JUd.:.9. The courte of village 
j 

Dhaka University Institutional Repository



, . 

-578 .. 

14. rH"~ CRB.~T leN 0 r LiE IN~ IAl{ HI ('-H CQ UR.T') ) .. Nt ' 

,\.f11ER. , 

The Indi8l1 Hie;h Courts Act of 1861 marks one oftha 

moat imL-ortant stag138 ofdevelofJrnent in the judicial systerr 

of the country~ This A.ot was 1'8oB8edoo AUbuBt 6, 1861 

shortly a.fter too t9rmination of the Gompany' e rule in 

India. :\.s the result of the Sepoy Mutiny t in 1800 the 

c.overnment of Indian territories was ta6.n over by the 

Bn~lieh Crown. Up to ,.1861, there, were two different sets 

of courts ft,mctfoning in India. One ~uch set consisted bf 

the ~upr9rre court,s which were "CrOi.11 courts" and tta 

other set, comprised tna courts which were known as the 
, , 

Companyf s courts. These two ty~eB of courts being different 

r~oaroing conS'Git-ution and jurisdtction gave rise to many 

inoonveniences for the eflici~nt administration of justi oe, 

The 'i~) bl-a.ring di aadvanta.g8B, were the invidious racial 

di acrimit'!q;tion as well as the Cluali ty of the justice 

(i8) The judioial syetero of the Non-aa~ulation 

provinces was highly unsatisfaotory both to ~he , 

fj80ple and the 3.utho,rity and Sfi8cially after the 
.. 

enactment of the 01 vi 1 and the, criminal procJ3dure 

codes when the appellate courts were iosisting on 

strict 60aarvance of the rulee of procedure. This 

quali ty of judi cial work could not be eX[:i9cted frol 

the eX03auti va offi cer a. In the re aul t the ~Wl ja.tl 

courts .-\oct, 191tl remodelled the lIi vilx courts of " 

the Pbn ja6.; a1 milarly the Oudh ci vil courts Aot of 

1879 abolished t.he Non-Recul?otion system in Ouah; 

the Chief court of Pun jab and tta Judi cial COlIlIli s

sioner' 8 court at N'agf.ur' ~ere rapla.cad by the 

Lahore Hie.:h court andtba- Na&ur lligh 'court in 1919 

and 1936 resf/ectively. The Oudh Chief court was 

atnal g-amat~d ~;i til the 1\11 aha LJaQ ,di eih ~ourt in 1948. 

(19) Racial discrimination was a 03CeBtiary evil of the 

bri ti 'sh judicialsyatem introduced in India in 
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adminiet?red in tn.8SB o~urts. It was justly oDlnrved oy 

~ir Charles Tll .Grey, lihe Ctlief JUI,:e;e of ,. the vUfirem court 

-
different insta.lments at diffg,reot etagea of progress. 

T r)8 evil cegan from th9 very De~,inning of the Company' 5 

settlement 'in Inuia ~hen Sir Thomas Roe. s9cured from 

th '" J I - f d f the ',C1 1" h .L t e ~rnparor aaanglr r99 om 0 :lne 1 S ser..tore 0 

Oe bOVernqd 'Oy th.eir own law. 'roo difference was actua-· 

11y perj,Jf.tuated and acoentuated on account of tna grow

ing political pow~r and im~ortance of the Company. 

Originally the british born subjects were, not aID3naola 

to t he juri adi etion of the Com}lany's court 8. T nay could 

. De tried only by the Crnwn courts in CB.lcutta., bombay 

and Ma<traa. ;-\ccording to the tilan nf Cern wall.i e, xu in 

1793, the Bri~i8Ll suojacts c01J.10 D? allowed to live 

oayond L.en milA8 from Calcutt:a only on condition that 

tUgy W('lUld execute bonds ma~ine;,x themes1 vas 1iao1e to 

too jurisdiction of the 'fHwani :'l.dalate in cases l.!f.'to 

Rs.OOO/-_ T~ Kunsiffs and iJadar Am'->.sne could not claim 

juriediction in caSt3s ~hsr8 ons of the parties was 

European .or American. In 1827, too Government Qo1iged 

Boma ljriti ah subjacts in the Mafuseil who voluntarily 

~anted to submit to the courts of -the Sadar ~meene by 

fJaSSfo6,.Rebulation IVof the sarna year. 'rhia provieion 
. -

was re versed 'by Bentinck. in 1831 when all Idnds of 

nati VB jud~es were afi::l.in' iJro hi oi ted to adjucate an y 

case with britieh subjects as parties. The first la.w 

'llamoer Lord Macaulay ~a.sagainBt any di 6crimination on 

the e:..I'ound of r3"ce nf t b:9 paovle e and be was in favour 

of ons uniform eystem where all nativa and'Britieh 

subjects ~~ere ,to 09 equally am3nable to all types of 

courts 9XCB.iJt only tnat of a Muneiff. This !:Joint was 

emph.a.si sad 0:, Macaul ay in the sa words: "'r he chi sf reasor 

If)r l:Jref'errin~ thq oadar Court is this - that it is ttE 

oourt which we [l..3.ve f./rovid8d to administer justice in 

the last resort to the Lreat body of fieofJl~. nXX:Kx If 

it i a no t. fit f nr tr.l8.t fiur po sa it ought to oe made so. 

~ 
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of Cal cutta in ).8~9 t~a.t .. t h8r.:~ i 8 an uttar ~ant of 
" .. -.: 

connBction oetw890 too suvrem~ cour'tqnd' thet'rasidenoy "-

courts and the two sorte of legal procees whiohar~ employ

ed hy them. Laroentaole as it is that such a f8eli~g ah"!uld 

If it if: fit to adminieter- justice to toe body of too 

people V~t1y should we eX3ropt a mere handful of satLlera 

from thus jurisdictinn •••••••••••••• fhere cert?-inly 

is I wi 11 not SFiY the rea11ty - out the aemol an oe 

of vartial i tyand t"yranny in the di ~tinction madB- by 

tt13 Charter A.ctof 181.3. That distinction seems to 

indica.te a !Xl ootion that the na.ti vee "of India ma~r well 

k'ut up wi ttl -. something alse than justice or that. 

&r:gliahm9nit in India nave a tittle to something more· 

than juatice. If we i:.:.iv8 bur own country men an appeal 

to tJB iting' e courtJa in casBsln wni,ch all nthBre are 

~ora9d to be content witn the ComlJ&lyr s courts,w~ do 

in fact cry down the Company's courts. ";o!9 proclaim to 

the Indi~ ~f3ot:!le t'nat tU91:e are t'iVO sorts '~f jus-tice, 

a cnarsa one whi eh we 't'nin k good: Bnou.~h for them 3lld 

,9not~r of sUi!8rior qU3.lity which 'WA k~et! fill" our-e<31 vea 

If wa take l""airs to shnw th3.twedietn.lst our highast 

cour:ts, ho'w can ~1e eX,t:9ct t hat, the nati ve s of tue 

country will tilace confidence in them?" t\.ct XI of 1836 

did away with tna discriminati'1n provided for by Sectier 

107 of ,tne c';(la.rtar .. ~ct of lb13. The Britishars raief3d 
,""U.-

a storm of Qrot9st and descri bed leg! alation as too 

udlacK. rl.ctll. rhe !:-,o8itin-n was more or lese the same 

in' benga.l, hl~drd';B and Bomtlay_ 3v9nthaMunsifl Sf courts 

in hengR.l an,d Madras were anti t19dto have jurieaiction 

over the J../ri~i ah from 1B43 and 1850 r!3 8f19Cti v91 y. In 

ttar.:l StJhere of eriminal la.~I, th.~ racia.l di acrla;ination 

Of) r -Li,n ue d ±nr a looe.:.sr time and ~aB re vi sed' from tim 

to ~ime. Thus .:i.egulatHm II of 1796 made all Magi Etra-t~ 

in Bengal jv st i 03 soc of the peac3BI1d.they ware em~o weret 

,to apprehend all bri ti ah 8U b ject s to ,U.8 com.~i ~ ved to 

the ,.)ulir9~e ccn:.rt' 8.t Calcutta fOT trial. In 1813 t 
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exis~ the -3xerci.:J1lJ of ttl'7 j:'oli\iera of the one syet.,~ll.I is .. 

Vi8'19d ':,i th zealcm ey bv t no 69 I~ho ara conoect.ed wi th th3 
\.20) ~. . 

othar •••••• "lfh.9 il'IJ'!ll3diate effect 6f 'the 9staolisi1reAot 

of the HiGh courts wasLl18 auolition of the lon~ standing 

diiferAnc9s oe'L'~~eentnH ~rown courts aild tte Uom~aIlY' s 

courts. 'r~16'SB differ8nces 'Clar9 res~:.rin8iole for lack of 

uniformi iJy and harmony in the admin i stration of jus-lii ce 

in the country •. ~ccoruing "to too .~c-t;, of 1861, each. High 

court was to con si at of one d:def JUEti 06 and not roore 

than fift"en tm puisne jvdb8~n ~_t least one third of th3se 

jUdo 8S including the, Uhief Justice were to De Barri sters 

'of not lesa t.han fi va years' standing and not lees than 

one thirrd of Lhe jude;es had to Oe from among the memDers 

of trte co ve0311 Gsd ai viI servants of the ComQany and the 

remainioe: jud.~es could oe t.aken from amorigst treBarrieter 

who ware not of les8 ~han five years' etanding, llX 01 viI 

Bervant~ of at least ten Y8C1.rB I standing having wor ked at 

lea-stfor three ye8.ra as LisGrict jud~,es, persons serving 

as i'rin ci Jf3..1 <.:ia.jar ,-\.meen 8' or judge a of' t 'Cl9 Bma.ll ca.u sa 

court for at le8..st fi va' yaars ar..d 1ileadera of Sadar courti 

or the Higil court 8 of at least ten yea.re' 8ta.nd~ne.. The 

jud8,as werl: to hoi:::. office during His It:1besty' 2 pleaeure. 

Charter Act ga.ve 80ma additional (JOweIl to the Magistra

te B in the Mafuaail. In 1872, the amended criminal 

. procedure OOdA al so retained the di ecriminat ion. T be 

Indian judges and Magistrates could not try "d:urope'ans 

in the Mafueeil. Lord RiQco propoeed tmt all district 

. Ma~isLratea and ..laesione jUdgeS were to oe entitled to 

try 8uropeane aloog ~ .. ithtlle Nativ',)s. Tlhia was also 

v'3tlernently opposed by the 'dluropean community. The 

~lDert·-\.ct paee'3d in 1864 made provision for tria.ls of 

illUrOpe8J18 by. a mi x8d jury· whi ch was to con si st of a. 

majori ty of - ~uro bi8ans and Indiana for trying 

E!t;,ropean M.d IIfdian ofi'3r\.ders r8specti valy •. However, 

too last remhant rd r~cial discrimination in cri!1linal 

19.w was aooliaMd iN ;~ct XVII of 19':1:9. This criminal 
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The ~uprama courts, t:m ;;)8.dar Dir'tani ~-\.dalatB and the 

t)a.d3.r Nizamat .~dalatB Wt3re g.'bolish8d after the estaolish

men t of t h9 hi gtl courts in Ban[al, Borubay and Cal Gutta.. 

TOOt'e High Courts had Doth orieinal and appella.te . 

juris~~iction in all H1at::'ers - civil. crimina.l, admiralty, 

tg~tamentar~rJ .intestate and· matrimon~a.l. The Qrocess of 

estaolishing Hit;h Courts in. I(~ir which b~ga.n in lb61 

continued for a long tinE thereafter - with rmre or 1e as 

similqr conp"titution and jurisdicticm. J\'ccording,to the 

pre8~nt constitution f)f India, in each .t!art .;. and .?att B 

------------------.----,---.--------------------~-------------
Law (jIcamo vg,l of Racial tTscriminat ir:1O s);l.ot cornpletBd 

what remained in comi:-,lete after tr~e ~\ct XII of 19::::3. 

,(:GO) ~ppendix V to too R'1port on the affB..ira of the Saat 

India C'lmr'aIlY, 183~, p. 75. 

(21) r he High uourt at r\.gra was originally e stabl i etl.l3d in 

1866 for the "N ort h " ... eet9rn pro vio09 B. T hi 8 l:iibh Court 

W3.S shif (,9d to A.ll8..habad in 1875. The HiSh Court of 

Patna 'was 6staoli ehed in 1916 • fhel.·U 15h Court o( 

Lahor6 was cr8ated bv the letters ;,jatent issued on 
. - ~ 

March 21. 1919. r hB ()riginal Chi af Court of PM jab 

8aLaolished 'Oy 1-\.ct XIIII of 1865 was ra.ised to the 

status of th8 HLlh Court. Thq nigh Court at La.hor9 fo 
~ . -

all ~ilt:r: J!r9.ctioe.l PUrbios'3S rese~bled tllat 3.t J\llahaQa 

T 1'19 Be Hic..:h Court s had no ordil18.ry orid;lnal oi vi 1 

juriediction or :\.Omiralty or Vice- ,!\.drniralty juris

dictions. The /atna. digh Court, however, had the 

A.dmiralty jurlsdiction like the Calcutta rtigh Court. 

'r he High Court at Na.g~ur was eetaOl i shed by the xrtk!i 

letters patent if:8~ed by George V on January 2. 1936. 

nfter the partition a. S91?aratg HiSh Court was estab

lished for ~ast .-'Wljab virtu3..1ly on the SarI)3 line as 

too ori~;ina.l Lahore High Court. The year 1948 was, 

howe ver J de etined to wi toe as the establ i eh~ent of two 

otc18r High Courts for .-\.St"l8JJ and Orissa. 
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(22) 
st ate t hq1Jg 8 xi at s a [Ii ~ h Court 'i, hi ch i e t [19 hi gh3 st 

court of appeal F.Il1d revisi()n within the state. Besides 

t hA se lUgh Court s there. a.re ot her xx oi viI and criminal 

courts of subordinate jurisdictmon. These euoordina:ta 

courts are oonstituted and function by the provision made 

by the ,;,;,La;te Lelijislature. Last of all come the vill8.€;e 

Panchayate. The jurisdiction of tm king in Council to 

hear appeals from the courts in theitine,'B dominions Xl! is 

bas9d on the king' B prerogat i ve aocording to '1\ hi ch he i 8 

rega.rded as the fountain of justice i!'!ll:Jlyir.g thereby 

tithe inherent prero;ati ve ri·ght and on all f'roper oocas

ions. the duty of the quean in Coune-il to 9xercisean 

appellate jurie.:':ictiClo with e. view not only to enSUre as 

for as may ue. the due' adminietration m of justice in thE 

individual case but also to pr;3serve the due course of 
(23) 

pro cedure b,ener9..11 y". . A. ri l.ht to appeal ·to t he king in 

Council wa.s firat.gr811ted in 1726 when ~I~a.yor' 8 oourts 

were esta-oliah9d in the presidency towers of Ca.lcutta;, 

Bombay and Madras. i\.ppeals from ttl:! Mayor I e courts lay in 

the first instance to too Go vernor and Council and in 

case s in vol ving mat tars excaBding lUOO pagodas, t he final 
(24) 

appeal ll3.Y to tt19 king in Council from thA decisions of 

the G-.;vernor and Cnuncil. The Mayor' s court at Calcutta 

was replacAd by tne Supreme oourt of judicature in 1774. 

From the judgments ot the Su~reme Court al eo an appeal 

Pould lie to thekios in G.ouncil. From the deCisions of 

------------------
(22) ~ome par-t C sta.tes hatl9 courts of judicial 

CO!11'rli 8eionere whi,ch en jo y t he same statu s as High 

Courts. Some other f'art l! states such as Lelh.i and 

Coorg are includ'ld wi~hin the jurisdictions of '~ha 

adjoining High Court B. 

Reg V Bertrand (L .:ll. :'>.C. 520) • 

• A.ppeals to the b:ing in Council were of twokinda: 

(1) AppBal s as ()f right and (2) Etl!peal s by special 

leave .of the king. 
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can bo named V1!hich hCl.vCJthe sariJe law; Md in the c::.reater 

number, the law ie wholly unlike our own. In earns 

settlements it ie the I:utch law, in otherathe ~panish, 

in ot her the French, in other!.! the Darti sh. In our 

38,stern ... ~ossession, these variation!: are, if possible, 

greater; - while ,one territory ie 8~ayed by th3Mahol1l9dan . , 

law, Mot.her is ruled by Hindu law; and this again in somE 

of our !?oseeesions is Qualified or superceded by the law 

of Budha; the Sngl ish juri sprud-ence being confined to the 

handful of Briti sh eettlG.rs and inhabitants of the three 

Pre eidencie 6" • 

Origina.lly thA Indians could not take any 

very @"ea.:t advantage of the Pri vy Council as tbeprocadure 

to -oe folloW/ed there was qLlite unfamiliar to them and 

the distance atld the means of cormlUnication also h8.d 

their o',in ,difficulties. The first Indian app9al to the 

Pri vy council was preferred from Bencal in 1799. At one 

time it was discovered that many cases were -im:~lm:):illg 

lying undiapo sed of in the Pri vy Douncrl, as they were 

not beigg pursued. Regarding the constitution and proced

ure of the ?ri vy Council laws Ii.ere made from time to time. 

The act of 1833 provider for the appointment of tlf..{) 

retired I~dian judges as asees~ors to the Pri vy counCil. 

Though tnis provision did not prove of rruch practica-l 

utility still the positr'on was much improved in 1908 when 

'by the appellate jurisdiction A.ct it waz provided that 
,.-

11 if any person b:einb or h.a.vins. been chief justice or judge 

'of any High Court in Briti ah India i 8 a rwrnber of Hi a 

Maje st y' s ?ri vy COlln eil, he shall if Hi s l'laj 9 ety SO 

direct s, be a memoer of the Judicial Comrni ~tee" • The 
, , 

number of euch members caul d not 3xcead two a.t one t.irrll3. 

In the famous ca~e of Hull V Mckenna, tte procedure of the 

Pri vy council apgea,l e Vi8.S very nicely dese!"i bed by Lord 

Halcane: 1"'~ear9, not l"ir.isters in any sense; we are a 

CO!1I!litte8 of?ri vy Councellore who are acting in thA 

oapacity of judges but the peculiarity of' tn.e situati0n is 

this: It is a long stMding c('lostitutional anomaly Lh:..t 
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we are really acomlit.tee of the lJri vy Council gi ving 

advice to His Majesty but in a judicial Bpirit.'e have 

nnthing to do with i:JOliciea or pa.rtycnn£llderatinns; we 
-,..., . 

_are rea.lly jUdif!:-.out in form and in narne we ar9 tl19 . 

~O{~.ittge o~t.ivyC0unCil. Tn.e sovereign gil.1138 the 

judgm~mt, himeelf~d a.lways a.cts upon the re~()rt 1}Jhich we 

make. 0 ur re t.lOrt is made biU 01 i c cafon~ it if! sen LUP to the 

So verei£n in COlincil. It is uel i v~r~d herB in a grinted 

form. It is a. re",'ort ae to what is pro.I:Jer to be done on 

~he prin ci k.l g a of jl; st i 09 and i G ie acted by the flO vere i 81 

in full Pri vy Coun cil; eo you 898, in 8ubstan ce what take s 

~lacq is a 8wrictly judicial proceeding". The ~rivy 

Council undoubtedly played a vary irni,Jortant role ~n the 

dev:eloprrBnt r.f Indian lavjs in general 8l1d too Hindu Law 

in particul2.r. In the words of Dr. Tek Ch!IDd, liThe ?ri vy 

C0uncil ·ha.s -Oe!n a great unifyint::, foreg in the judicial 

a.drninistr~tion f)f thie country ahd 1 would like to express 

our hie::.h appraciation of t.he work whi ~h it did. A. t a tifiB 

wOOn th~re JoHn'"S no Indian judges in the ait;h courts and 

when the numOer of Incian la.~.yer8 was v;,ry limited, th9 

.Pri vy cour;cil unravelled the mysteri4e of Hindu L~v;, it 

enunciated t(19 fJrinciples 0f Kahomedtm 1a\9 and fl"\rmulated 

with clarity the customs '¥\hich v.:Bre prevalent in this 
-' . 

country. Their Lorcship of the Privy Council have from 

time to time elucidated the variol~s Indian laws' ~ith 

.K1iUrocktfl absolutely detached mind. They naV3 laid do~~n the 

principleson ~hich the judiCi:31 administration of Q the 

country was based. No doubt there have b.,r:ln lapse 8 and 
(25) 

mistakas, occasionally, bv,t on the whole the Pri vv Council 

(25) On th.c, occasion of th.e ab01ition of the jurisdiction 

of thl3. ?ri vy CrnCi1, ;)hri KJ..T J'JiUDShi rit;h~ly 

ob68rv~d, IIrhe~ritish parliament and thA ?ri vy 

Council ar8 tj t.IIO t..raa'inetitution. which tla 
A.nglo sa.xon r::l.C8 has o~ van to man Kind. T rlB Pri vy 

:o,.~. 

Council during' the l?-Et few c'3rturie s has not ooly 
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has been a gre ... t unifying factor~ and on many occasions 

h:.\8 reminded the courts of the country of tho sa fundamen

tal principles of la~- 00 which the administration of 

justice in crimin,al watters isbaeed ••••••••••• ". 

• -~. -,,-coor'-dinb to : ... 00 Government of India. Act 1935, 

a. Federal- court A. e stabli shed in India h8.vingexcl usi ve 

-original jurisdiction in ca.ses oetween th~ federa.tion 8lld 
(26) (27) 

ita constituan~ i_Lltf:t a~vieery jurisdiction and appellats 

jur.i edi etion of 8. 1 imi ted cha.ra.cter. i'~ppeal s from the 

judgm90ts of the EA-cieral court could l-ieto the?ri vy 

Council -~hen these judcments were gi van bj1 the -F-goeral 

Court in the exercise of ita original jurisdiction or 
-

in any other cafe oy laav8-of the Federal court of of 

laid down law, but co-ordinated the concepts of rights 

and b u1 ibation at hrou~hout all t he Domin ion s and 

colonise in the Bri ti sh Comnonwea.l the So far as India 

is concern~d tm rolg of t,he Pri vy Gouneil has been 

one of the most importEnt. It M.6 bl3ena gr-3at unifyi

ng force and for UB Indiana it became the instrument 

and embodim'3nt of~h3ru16 of law, a concept on v-ohich 

aloneIN9 bav'3based the democratic ir.stitptions Which 

we have set up in our cr:mstitution". 

(~6)lhe Governor Leneral COUP} refer sny lec,al c.uastion of 

pUOlic imjOrtancR for its opinion. 

(27)AppealB coulQ li8 to th~ :F'gderal court fr0m judt::ment, 

deCr-96 nr Ur:al order (\f a H'iLh Court k-rovided the 

Uigh court cl3rtified that the eEt.se iovol v9d a eubatan

tial question of la~'1 regarding tl1e interpretaGion of 

con sti tution. Jub ject -tli to thi e, t~ -appellate -

juri:dic..-tion of the Privy ClluDeil in res;:,eet of Indian 

appeal s rerna.inedl~naffe~ed. The F9dgral 1~5i~la~ur~ 
a1 so wae ernyowereQ to \ude\ the appellate Jurlf~dl etlon 

of the- F'~deral (J)urt J reatrfctir.gto tffit extent the 

juri edi etlen 0 f. t U3 Pri vy ~oun ci 1. (Vi de ~ cti on 206 

Gn vernment of In dia Act 1935). 
" 
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his 1;:ajai:CGy in Council. 

In 8llticip~ti()n tnat the new Republican 

con sti tu-:'i nn of India w()ul deome into force from January . 
26, 19bO that A.'ct () f 1949 was pas eed by the C(mxx1:::ir.{]rXooxac): 

., 

Constituent :\sEF3mbly of India whi.ch f,rovided for thB 

abolition oJ th~'~rieUi(;~ion of His Maj~€ty in Council' 

to ~ntertain e.ppqala or IJRtiti(lns from any judgro9nt, 

decree or order ~f 8IJ.:v court f)f tri uun'al in India in' any 

matter::r civil r')r criminal. 

The new constitution of Ir)di~ ush8rs9 i(lto 
(28) l2.9) 

exi stence tne vupreme Court having original, appellate 

and advisory jurisdictions. This was now destir..ed to be 

t he hi bhe st tri mmal of t he land.f he r9lation b8tw8sn 

the ?ri vy Crnocil a.nd t hg n8wl ~r creat8d .)uprsrm Court of 

India was t hu B emflhaE ~ sed oy <:iuri i. .1.[ .Mun ehi, "On the 

L6th ()f January, 1950. our ~ullreme Court \"1111 COI!:B into 

eXistB!!C9 and it will ioio the fami1 V of &uor~ID3 C()urte of 
~ . ~ 

the Democratic world oJ which thcl Pri vy Council is "' the 

oldest and p'''Irhape the gr~ate2t. I can onl~,1 hope and 

trust trlat thout:h 'i,e part with too Pri vy Crmnci1., our 

~pr8me Court Yiill .c:3.rry for~ard the traditions of th~ 

Pri vy Cnuncil, tradi t ione which in v(")lv8 that jU_di cial 

(28) 'r he ~prerm Court has axel Lsi ve juri adi at ion in 

matters between the centre and too constituent unit a. 

(29) T he appeals coo (J8 entertained from t h3 deci si ons' 

of too High Courts when·t,oo Hitih Courts certify that 

the case involves a auostr:ll!tialm; question as to_the 

interJ:)rqtation of the coos"ltution. Being sati efied B., 

to this condition, too supreme court also can grant 

special leave of appeal when the High courte refuEe 

1:,0 do 60; again the ~u.tireme Court c,;...n antertain 

a.ppeal s from ttl=! Oeoi S1 on s of rli ~h Courts v.heo the 

subject matt9r involved is valued mare toan Rc.20,uOO/. 

and the iiiBh Court£; cArtify that a su.Dstantial 
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detachment, that unflinoing integity, that subordinati0o 

of everything to the rule nf' law a.nd that conscientiou8 

ret:.;ar"d for too richt s and for jUB~ice not only Oqtween 

subjects and suojects out also tletween the state and the 

subjects. Ana no hi bher tri ClUte canOe i:Jai d to the Privy 

Council than my hope that our 6ul.Jreme court may be ti van 

the etrent;;th to maintain the traditions of fed-rless justioe 

whi ch have vravailed in thi a country as a result of the 

Buprerrl0cy of too Pri vy Council ll
• 

Hef erSfl 09 may 09 made el'l paesant to 20m3 of the 

salient features of the judicial reforms that r.ave Deen 
(30) 

yropoead by Dr. t~.N .Katlu, in order not only to mak:e the 

present judicial system simpler ,less mIX! exp~i va and rmre 

eX[JeditiouB out also to serva a e:reater iJurfJose by :J.war:eo

ing. the nnral and social consoience of the peoille in 

general. and ttE rnemlJel;'S of the le~al profession in particul

ar ... Dy encQuraLing fairmindedn~88, compromi S9 and arbit

rat ion. T he hill to be introduced wi 11 be a. non-party 

measure. 

rr. hatju has directed hiaproposala mainly to 

the a.dj'3ct'i V!3 .or .i:Jroc9dur~1 1!3.~' of tJtE country as embodied 

in Gi viI 3nd ~he Griminal ~too~dur'3 60des and tR Indian 

~viden ca '!-\'ct. 

--------------------------------------------------------
question of law also is involved. In other caa9S the 

High court 8 ha.va to cartif ytl1at it i ~ a fit c8J1.vof 

appeal to too ~ufJr.gme Court. 

(30) T hi s di ecu s8ion i a mainl y Qae9d on the MernorandllrD of 

.Dr. Katju as r9ported in the Preas ... specially the 

;::;tateam8n CLelhi, .:Nnday, the HthNoveffioer, from a 

Special Correspondent). 
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The ori 9f hi stari cal i 8cuesinn made aGove '~\ill readil y 

indic:1.te that toe l-'r-~sent judicial system lim toot ue: is 

now prevailing in the country is the r~t1ult of a. long 

course ofaxperint~nt and 9tl)lution. i-t.nd the structure as 

a whol~, as introduced by the Bri ti sh adrnini strators 

was dictat,ed by the social, fJolitical and legal consider

ations • T-ha sys:tem itself Le not to olamGlI but ita 

wor k.ing has not b99n qui te ~ati sfacory. f hus in the 

proposals of Lr. Katju 3,1 so we find that he doee not intenc 

-to dIscard tha system as a whole; he only suggaets sorne 

reforms which wi~l make the system work more conv8niantly 
. 

and Affeotively fortl1B Detter aCmi!'1istration of justice 

in the country. The reforms thufl at'1L--to 'affl3ct the system 

only in it s datai 1 s. '\ re vc)ll1tionary change in the system 

can be 6xhJ9cted to taJ.eplace onl y wl16n Dr. Kat ju r 8 af'f'eal 

to the morat conSCience of the tJeOlJ1e a..'1d tea _Bar will 
,.'P' 

materi al i 89. But in the pro dO 8ed rf3iorrns ~ apps3.1 of the 

rafor~9r is only lr,org"l in character. Arbitration a.nd 

compromi fIB COll really and to a very Cioneid~ra.ble -3xtetlt 

put at! end -to litigatinn - which b.a.e o3come a deep rooted 

8'0i1 in th.8 society responsible for the ruination of 80 

many famili98811d i--rot18rtiea. fme ~uri-'088 . can tl9lc.rgely 

served by properly educating the public on the evils of 

litie:,J~~t.i()n an'(j tl19ir respective legal right 8 and duties. 

~o~-a-daya aftar the a.:"tainment of independence, the 

condition in the c0 untryhas Changed. All ~mpuolic 

ssrvan t s, in 011: ding t.'(lJ3 Hqao s of too dtate s and the 

MinistArp-,Ctm'e now cons"0a.ntly comi!lg in ccmta.ct with the 

V9ol'13 at 1,?"rge; if ,they ap[lAal to the coo science of tha 
, , 

litigating peopl-? and if r0'j.lly impartial, ,honest and 

e~n cere ar_~i trator.o com3 for~ward for cettin€; di sfJute s 

arJicaoty settled ti-.erd. is ro rg8.son why tba people '~ill 

not listen to them and >,.ive up costly litibation in courts. 

Bonafide disputanta m3.Y not hesitate to ref'3r to arbitrat

ors or ar.aal i 8 but t mre may be uertainf;Jarti ee who will 

try to base tOOi r claims on certai n f al ae grounds and take 

advantage oftha poverty or We8.lmeS8 of the opposit~ 
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part iq B. T nuB voluntary aroitration a and comfiromi sea may 

playa very iD'!iiorta.rtfJart in the reduction of liLioation. 

,~nother type of d(;astlc' judicial reform is Belln 

to have taKen place in China.. China's former judicial 

e~!stem was oas~d on th3 \iiefrt8rn Pa.ttern and a.s usual it 

was expensiv?, dilatoryande-,"\.~. But after the 

9ftaoli shm3nt of the peob'lea" HS}iUbliC in China in 1949, 

the whola syatemtkl.e b~en reorients.d and . made suita.ble to 

the g8niuE oftha people. There are noW no lawyers in 

· China thoui!:h before 19t:i:9 in Jha.nghai alone there 'Nere 

1200 lawyers. i1.11 old la, s have been scrapped and newt 

la~e suitable to tba countrya.nd the time have DgSn 
'n 

· ffuos:,ltutad. Justice M.sbecr>rl'JI3 inex.petHv9. In place of 

tna ~:r:m:i:ifx;k six priocir;al writ~en law Dook.e of CJina, 

there is now only on8 law which is KnOil'/n as the conwon 

probrauine or the ccr:atitutiQD of :Ne'ifCnina.Ju~uic6 has 

become quite chaap in Gninanowand tue cost is nomina.l. 

fhere i~ no .court fae in crimina.l CaSe8. In civil cases 

· aleo th'3re iB no court fee upto too a.rrnunt of 800 parity 

units ec:;uivalent to aoout Rs.900/-. For dis!;Jut98 of hiboor .. 

valuasth'3 court fAe tha.t is charg.ed is only at the rate 

of 1'"2 P.C. '\Uout 40 p.O. of the CaSF38 are dBCidl1d on t h3 

very date of ·t heir in at i tution by t"t13 Shanghai pro vinciaJ. 

pEwpl~e' court which dispoEl.=J8 in an av~rage but 550 cases 

a month. rhe n·~w (jovernmen~ aleohatt arran~ed for educa

ting x tl19 ~eoiJle on legal matters 80 that . Lhay may know 

their lee;f:tlrichLs .and ;iutiqe and may 08 io a iJoaiti"on to 

draft tu their o~n ~X~ petitions without the help of 

others.fiBsala.ry of trB jvdgee Bta.in is vF3ry inconside

rable. There arl3 "three types of courts - _country fJ9otJles' 

<;ourt-· corr3edor!J;Jin~ to our l,)i80rict co~rt8J ttB prOVincial 

~(I' pBop19s,' oourt Co mi-'8,raDleto our HiGh gourts and at 

t~ .. top of' a.ll is too .:.)u~r~11B i!f3oples' court at peking 

with urenches or o~nch9s in th~ iJrOVino9a.fhls court 

mightue raf:)3rded at' comparable to. our SUj?rp.me court". 

The salary 9f a jU(iga of too lowp.st court i a er~ui valent· 
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:to k.lb5/- tAr ID:Inth; tbe salary of a judea of the' 

pr('\vincial p9of;les' caurl,) ie ~.347/- and lJh9 sala.ry of 

a judge of the rtid:18ourt i 8 not ~r8 tnan It.462/ - pBr 

, mon th. '~'hatgvar 91 ea rriignt, 913, eai d 8.t:,ain at the bri ti ah 

rule in India it i a indi sputaoly trust hat the D~at ~c.v;y 

, of tom s rule has been the leg8.1 ayetem it baa left oghi nd ~ 

In hi 8 r8centlypuul i shed Uoo k. on "l~ aia BJ}'d ~e stern 

Dominance" J Dr. 1..M. Pan i Kkar J India 18 8moaesador in' Cairo 

says 1..>riat Irtoo i iret and ,1Jena3.blsmo at atlidin€s', 'ille stern 

influence on ;:\'sia is in thq sphere of law'and that the 

,~roat chan~e8 crout. ht auout in aocial ralation S oy t tt'l 

intrn,jlwtion 'and accept/anee, of new 1858.1 sysi.Jeme under 

the iniluenc~ nf ~urope 'if!ll be an aO~Qing fac()r in the 

j1Ucq;S{xnkkxl::!xmxxllxi:itx:~ 01 vi 1 i sat i on of ~ ai a" • fhe ,mgri t 

,of" the in~li eh sy starn of 18..W was aPfJraciatBQ 'all the 

more on ar.;COlJr! u "of t'h~ cnaot i C cor!::1i ti(m that was ,pre vai l

ing in tn9 St;oore of'adrrihietration of jG.StiC3 in tho 

.country in the \:a~:8 of tna' fall iDe;. fio~qr,s(jf tna Mughale. 

'~gain on account of 0he-contact ~il'L~'3Bt9rn civilisation 
" 

ar.; (j sbire.ad of ':'eat9rn ,educatil")n, t he Indian soci~ty 

a.~'~UI'!Bd a. p3.'culiar 8ha.t-~~ in, '1T;niah the, iOe,lish syetem of 

law was ra.t n9r~"91com3. It i4lA.s al so the 18.wyera ~ho werf3 

leB.difl€;'tt18 cl'1unt'ry. Thus tre
O 

eYE'Lem. on too ~hol'3 ~a.e 

found, a.cCg~,:td.U19tnou,:.)1~t.le Oaiect's 'were for LJnatirr.'8 oe.ing 

ignored. I' hgS9 d,.'3~ Bet s\\sre u8comioe, more and mor9 Llaring 

, and, -at one std-u8 of t,m Nat'ional strugcle for indsf.'enaen ce 
,thi e foreie:n lp.:!!al 8vete,.m was supposed to 09 ~,ona of. the 

,different instrvmnL8 of oppr9p.8ing toop'8ofJ1e indirectly. 

'rhi fI attitude was' gi v9n 9J!;r;r9SS1'')n tawil-an at its Agra 

,jeEfi"n, taq i.\.11 Il1dla.(jor1-i,r<~s~ CO!!l1Jit;"ae ch.a.r~ct9ri sed 

t he, fJrev~i 1 ir'tg 13c...~Y1 system as eXbJsn ai va, di la-tory and 

cumuWBom3.'Thare are unQ()UDted1y sorre raacons which call 

in r judicial reforms in',~ m ' c()~ntry. It is raall y haPt-tY , 

to ttlinkt that ,r:l leadBr 0:1'1:1'. i~tju'e ju:eiatio calebrity 

any eXj;-8riercRhe.s cqrnn forYiv2rd ~jttr 1::E;?r't2~in yropoeals for 

'raforms which a.re ra.ther overdue. 
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T h.l3 roo st i mblo rt an t eugeS9 at i on fI in I;r. Kat ju I B 

scheme of reform ~r9 in r3Sp3ct of co'urt f~e and 3.pgeals 

oat h oi vi 1 and ~r i mi n al • 'So f a.r as court f 98 is con cern~d 

it i s~ pro po sed that e i thart hera s'nou i d 09 no court f ae 

at all or that ·th9 cOurt £ee should be such as it is just 

nec8ssary for the actual adrnini stration 0f justice. In 

CU1y caS9 tile state should not U03 allowad to make any 

profit out of litibatinn Oy the peov1e 3l1d 11~ Ii vinE:, u~on 
. 

their quarrels. The question of court fae na.B E!:ot to be 

car, Eid.ared frnmlJ: three st911Q pain t ~, namel?, (1) as a 

81"lUrce r)f revgnue ofthA aLate in connection with its 

resbJor.sibility to administ3r· justice, (2) the economic 

. capaci t y of t h~ part i e 8 and (:3) its af J 8 ct on the arrount 

of liti~ation. ,·~e regards ~he first point namely, aaa 

BOl.~:rce of r9'!·,mue to tt1.9 state itjhas already provo ked .. 

sarna critici~m8 from IIX!lIK sorneoi' too states. Thve 
. Mini ater of 

;,;;hri J .Hajago Qalrl.ch~ri t tha Chief;1J~dras 7xm i a again at 

t hi S firo cia sal 1)1' [;r. ~,:a.t ju .\.coordinb to ~ri Rajago pal,:," 

8-ohari tnare ie no reae,on v,hY'ji E!penaation of justice 

should be. frqe s~9Cii::l.lly ~n9n oth9r ssrvic'?s are Cha.n6eci. 

for. Tnartailways, forinstatlc9. do not run on nO-Drofit . ..'. ~ . 

no-l0 S8 oa.sis; t'h!3Y make coneidgraDle profit for the 

cFmtr~ • l\not iler eXtPmA-nt ~~air at tb.~ abol i tion or f8duct

ion r)f court Ja3 is th.a.~ liti~ation tain6 a. vice it must· 

be tax9d 1 i ka~rin(':ing. In thi 8 oonr-ect ion t ~ qU8 at ion 

of the:} r~s~oneiuility of tha·sta.t~ Jar ,administering 
-

justioe COtIBS in. In Amr-,rica.it ie tleliev,':)d :that the 

admini8~rati()n of jUf.tice is a ilrimary responsibility of 

. thg sLate and. ,lance any body.can start a suit ~ith.a 

no min a.1 f as. It C8.(ln 0 tqe den i a.a J ho we v e r , ,t nat. the S u,ats 

t1~·.eci all:v' in th9 contelLt'J f tm rOO·cern conception 1!X ~ 6.

welfare ~ f1tat~ anq 8~ciety_ i s vrimaril:(.resl.Jonei b19 

for .the a.drtJinieura~i(m of' justlce .which is one of the 

mOf!t im,,;;ortitU1t function for tx ita internal peaca and 

~rosp~.ri ty. ~o every incH vidua.l suojeot can :clairn as a 

matter of right that jurtioe·· should be don~' to any f,riev-
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811ee to which h.~ 1'l1ay {ind nimeslf subj9cted. If h3 cannot 

afford t.o lJavt~ cnurt f~e r:eco,sr'arv for the initiati()n .... .... ..... 

all d cortinuMI ce of a sut{, J it mu 3t be ,the duty ofthg 

state '';''0 s~e '"h-i,t too li:.rievar!c~e' of individuila di) not 

remain unreddessad on account of ec~no~lc incapacity_ 

Tl1ua at ony rat,e (,00 court fea should nnt 09 prahl oit"i va 

as in that cas9justicB will 'oeC,eniRdtOrli many_ In India 

Where hloverty is ~,h9 rule ancfe.fflU'~r.ca is "t,he exception, 

tba economic oatJacity (If the people must have to 06, ~akan 

int!) cOrle-ideration. Thoub[l it may not 08 possible to 

abol! ah it 801 togethAr a e:,olden 'rule should De d9V~ sed 

so that it rn3.Y not prove exhoroltant fnrtba litigwts QI1d 

an acsolut8 1iaollity. for tnH state. fm qU98tion specia

lly becomes ir:'kiortant for those who arB unable, to [ __ 3.y the 

court fee acoordinsto"tl1e 89.1' .. 1:9 wnich. Is naV'J 'pri3valent. 

It i B imma.terial fa r ubn sa who cn.oafford to pay" but 

as it it"! rot Op.eiraole to h8.va ~wo laws - ore for the 

riCh a.nd too othar for the Joor - ,the correct solution 

S9qf!JS La 1.;8 suoutdlltid-l reot+otion in tne cour~ feB snd it 

should '" not excAed 2 or :3 P.O. in any case. On tl"e oasi s of 
"-~s~ ., 

trU3 !?uni-etlqJgnt..s. certa.in p9reon e should be totally axampted 

from ~Iayine o(')urt f qe s /\t13n t hair I1J8Rr. s ::t.rl3 1 imi t~d upto 

a certain fixBd amount - asit ia usually done accordin~ 

t6 the labal d.id aCllBmeoi' !!~t:JMd. t.:ourt fea i e not the 

1 + ~. " 
on y iv8m of~x~~mjiture iI11itig,a.tion. There thg lawyers 

fees, prnCeSSf9r3S, r.tXXlIt di9~, rronB~T of wit.ness'ie, copying 

fS88, printin~ charges and cost 1")1' adj(')urntmnte. Unless 

80m3 other legal 8.i d C'¥l us bf veil by tne &tate to the poor 

but bonafide liti~anta J ~h.3 only tnin~ t'tL~t carl ba done 

oy the eta,t~ is to SUbstantially reduce th~ eC!11e of court 

f98 as a r:rJBfl,sura for g~neral reli,.,f. 

RS.:',a.rdir'lg t"h':l af±, act of abol it i')o or 

reduction of court fee on the amount f)f litie:,CI,tinn one of 

t he usual argLr1~n te 111 t n0 sa who are 8.€.:ai nat ?oDcl i tior! or 

reejuctlon of court fee is tn.at litigation ,wilL"k b'e 

consideralJly i,ncr.ea,.8!3d. 'l'tlie is not a. new argument or a 
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new easEl ... 8 KJ10W ·~tl8.t for the first tiua court fee 

w'aa levied oy thB ,G-Qverntil~nt of ~arren Hastings il1 1780-

the maxirrumo3ine:: 5 p.C • and the minimum ·baing 2 ~) .. C. of 

thFJvalu6 oi tha fJro:;;srty inv0lv8d. This continw:~d· uoto 

til8 Y8d.r1793 Whgn it was abolished by Lord Corn.~allis. 

'r.oo court fel3 ~as imiJ0S90 ~o t;!heck litigation, but it was 
,. 

Baen i'rnm the numuer of cas'3S filed 8ven g,fter tta im~ogi-

tion of the court fee -that it· tlad nntthA d~eired effect. 

So it lR8.S clear tU8..t ti1a roonstnry l~vy W9.S oftenttEcaus8 

of hatdahtp and oj;>fJra8sion sY9cially for thOf19 who wars 

unao19 to raise the requisitFl 8Jllot.mt of·the court fee. 

Such peroons. had: no other altgrnati va but ~o forgo thair 

claim. In other ~nrds tClBrt) W3.S a denio.l.of justice 00 

them. Lord Cornwallis was 'convincedthat the ·ta.x in too 

form of court fBe which th9 (lenple were oLli~ed t~ pay 

for having justice admini Bt~red to them detlarrad many 

rr~rson s i rom r~cnv~ri oethAi r rights. 

rU9 court fee whi ch was 3.0011 sr..ed by Lord 

Cornwa.ll i 8 wa.s re - i mpo sed by ~ir Jo.-in ;,)nore - 1ft no sufjpo sad 

t hat absence I)f court fee wa.s one of too princi pal reason s 

for nul tii~licaGion of suits: ThB :tIr.n~xG-overnrriant of 

"';i r Jo rm ~horp, 8xpre ssed i t2~1 f on :., te !;Joint thu e: "No 

expense attsrdlng too iretitution nfsuits in the first 

it-stanca; and too ultimate eXi!ense belng rooderate and 

limi ted Wh3..t,ev9r length nf 'time thB sui t may tlB penOiing 

no fees whatever beio w chargAd on the exhibits and papers 

filed in th=J courts nor 00 petitions ,presented in ttn 

court a ••••••••••• Many groundless and li ti f:,iou 8 suits and 

cnmplaiot s h8.ve 08;:m ir sti tuted 8.g~il" st indiVidual s and 

trials of others tlaV8 D':)en prctract9d ny filing super

fluous exhi Gi t 8 or ttle summoning wi toe sees "Nhose ~eBti rrony 

~·Ba not nec~sfar¥ ~o the ceveloQID3nt of the merit of the 

case. r he tJusimHle in m8.n ycaurt s of judi cature ha.B in 

. con ~9quen~e inorea.sedeo as to .. pre vent the judg~ 8 determinl 

iIle the caue98 and cOffiplaint,g fi19d with expadi tinnl! • 
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The instituti~1'"l nf Cf)urt fees was revi ved O~I Regulation 

XXXVIII of 1795. N"3w and.. heavier impOSitions were levied 

in 1797 by t19srulatiCln V. The pro~ri!3ty of the measures 

was questionable ana many gov~rnm3nt sqrvante also fre~ly 

an d 0 i:'en ly eri ti ci sed utEm. The roo at typi cal eri t i oi sm 

was made Oy the jude;g of Yidnapore in thi s. way: 

.tLitigation ma.y pnfleicl:! have Oeen ch9c~ed 

Py the fe8s and stB.mp duty out I confess I consider the 

chargga too high. It will not J I i~la.gine, be denied that 

it is de 8i rable that the • leg,st tedious and the least· 

8xpensi va mode of obtaining redress should be open where 

an in jury has T9ally o~en eufferad. \jj,'hen a poor man has 

been oppre8~ed tte should be freed from trouals and expense 

and as si et,gd and enc0urabed as fa.r a.s po 88i ble in 

Vro eecuting hi s oomt,Jlaint. He i IS not in such a s1 tuation 
d) .... 

a fair object t~ation. It do~s not become the ruling 

pOljsr to ado to hie miaforture by levying imposition upon 

him. It is olear that a r:'ot from whom an increa.se of rent 

has been 9xaoted and instituting a suit for the 8A..!TB must 

feel the charf,s of eta!!1I.Js t 118.t fee 8 to be a 8e V9re 

aggra.vation of hi~ dir:tresB; not can ~ ooosole hi!llself 

under tM reflection that th3 impositions are intended to 

cr19ck. litigiousness or that for certain reasona of financa, 

it i 8 expedient ne should au bmi t to new exact ion 8. The 

8x~n8e and delay to which ryots are suoject" in prosecu

ting their suite are to my knbwledge8xcest:ive ••••••••• 

It muet, I am sure con stantly happen that a ryot gi ve up 

hie ~r0890ution in d9a~air on findinf the ex~enBes of 

continuing it t beyond hie power to suetam ••••••• I have 

often 8890 a Bllitor· when striffed of the last rupee and 

called upon for th9 fee on a document ~roduoa in court a 
. Vl .... 

ail var ring or other trio Kat and oeg that might 09 recei vad 

as a pledge; and Cifter a.ll psrnaps h3 was cast for want of 

money to urine;.. proof. I confess, I thin k:. such Eoenes in a 

court of justice ant.unp19aaant to those who are entrusted 

with t.he adminiatrati()n of toe la~~a and not very urrlin:~._ 
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creditable to the Government •••••••••••• But sui te simply 

litigious brought forward merely from quarrelsome 

',' 

di silosi t ion of t he pro secutor are not common; n9i t her if 

they ~are common would in my opinion f be i;'ropar"to ta.Ke m 

any 1leasure eXC9J:,it, th.~t of fi lIing the individual 8tii tor ' ••• t 

Out of 100 BU~ts f,eri1a.Y8 5 at the utroost may be fairly 

f:.'ronouncad litigious andtnose five are prboatlly institu

ted by I'Il3n \~ll able to bear the expsns8sll
• 

Much more E ..b.elent19sa was the comment of ", 

the Eur ahidabad court of afipea.l: II T he increased expan Be 
-, 

of law Buits has never baen found to check lif;iouenesa. 

On the contrg,ry, it has 03en ~9nerally observed that 

litigation i8 encoura.;.~8d thereby in the hope tha.t certainty 

of expenses, added to trn uncertainty of the rarult might, 

deter J!artiae dAf Andin~ even just cauaa 8. On comparin6 the 

half yearly re:,Jorts of the several adalata in this division 

it does not appear' tl13.t the number of suite fi19(1 since. 

the eataolj ehm3nt of too fee paid to G-overnment on the 

institution of ~mits •••••• differs rruch from toonumbqr 

filed in ,a stmi lar period pr8vious thereto". 

T he court fee t hue re-irnIJo sed by ~ir 

.John ;Share is,,still pereiBting even to-day inspite of the 

recomrnnda.t ion of t he second law COrIlIli 8 sian in lbe6 to 

abolish the same. The Commission renl9.rK9d ........ llaving 

to prov ide a;kuni form gystJetiJ of pro cedure for I ndi an .. we 

tlave thoubhtis oetter on the whole to a.oolif!h tt'J.9 

institution fS8 ratller than to reclim-r)Ar'Jd 1 t e axten stion to 

Cal CLrt tAo" • 

!t i 8 interesting to read tha condition 

and natura of court fAa in anc19nt, India. For criminal 

caBes ti.l'"':1T9WaS n.o court fee at all. Tne offen ers whsl1 

convicted could ue fined. This fine was in -the form of 

pun i 8hm,~mt. In qi vi 1 c'ase 8 al so there was n6 court fee 

necessa.ry for thq institution ot.'suits. Cgrtain rules #Jare 

tire soJr'i oed oy Kaut. il ya, Vi Bnu t Yajnaval,Kya and Narada 
•• 

according to w~hioh soma payment s had to be made after the 
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decisions of the suit. Ttrue a.ccordin~ to Yaj?r'avalkya and 

the Vi snu DharmaaUtra in cases of re covary ()f de ots t the . . -

oe utor wno a.deni tted hi B de at should ue made to pay to thB 

Kin~ 10 ~.c. on tne a{OCluntdecr~ed atld the successful 

cr8Citor should kl1:l.y 5 P.C. out of the sum decnHid ~s Ohriti 

which mi~ht Oe regarded as ~hs court fAe or the comf'Boeatiot 

'~;hen the deotordenies the fact of',aBGt a.lto~athar a'1d the 

creditor succeeds in get9.uliehin~, itt the d.,Utor had to 

. tJ8.y tne amountdecr8ed to tn.? ·creditor alld an eoual amount· 

to t t18 h.in~as fine; out if th8 plaintiff turn 8 out to a 

. fal sa complain~~ had to iFa.y to the K.ing as fina twict3 as 

much as the amount claiID3d by him. Similar fines ware 

prescriued in suits other than tar debts such ae misapprop

riation of' plerJE,8, violatinn ofary rules of guilds or 

other k;;roupe and failure to prove one I B title to a property 

lost and clairrad la.ter on. Therefore on t-he whole the 

aP-cient Indians ~~'J':''''9 never our0ened with ha.avy oourt fees -

specially for tt)9 'institution of auits~rhi8 prOVision h3..d 

1-o0r from instituting the suit. After too decrBe when tha 

court coulj claim it~ share in ti:E form of bhriti 30180 

never told ui:-0n the suitors. 

1\.8 a matter of fact the fJroviSi:);l [or 

(.a:'rnent of court feA e at tar t hq con cltlsirm of tilt=! euit on 

the basiS and out of the decreetal amount was followed in 

actual l:lractice during the OCu:uiti1 Maratha rules and the 

rule 0 f Maharaja Ran ji t ~ingn. T he ~e ehvaa Igo vernment 

used to ta.ke one fourth or ODe fifth from the party vvhose 

claim for partition' or for reuQvery of .debt 2tucceedad. 

(Vide Peehwas' I:iariBfI. ad by Raa Bahadur ~adJ Vol. ~ PP. 

132 t 146. 163). Durin#::: the administration of Maharaja 

Ran ji t ...lingh a1 ~o there was no such t hinL# as court f 9~ S or 

stamps .'~han thg decree lJras §;i van too rule was t nat 25 P.c. 
of the decreetal amount used: mil to 06 ta~n from the 

.. ~ 

Decree nolder for tl18 vovernmnt expenses. ~vl:m trethaft 

case s when 'tne 1:'rot'erty ~~as recovered, the uov8rnment used 
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to t-3.:~9 its ehare. o.jorl'l8 other collections v;.;era made at 

the rate of 2 P.C. only. The rernarlC of [r. Ha.rt C;:';ay.to 

Juetioe P. 17) is ap1Jlicaule to trlB mod:".3rn India as to 

'~neJand - "Tb.'3 plain truth 1S thatthA jueticB of too 

courts is unattainable by 80m citiz~n8 throu~h want of 

t.he 0l3C8SS8.rY financial r~eouroee.; white in the oaS6 of 

many otters IX it ia not worth faavinb at too cost it 

involves tl
• It l18.S to be as'mitted that t119 present 8ociet~ 

nas 'tJecolTA much mre com()licat~Ci a.nd the tendency to 

liti6ate nat? inorea.sed fa.r roore treatly - than what 

cQuldoe no·ticed in the ~ocietieE referred to above. 

Nevertheless in view of the a.bove discussions thoubh 

revolutionary Ctl8llc-88 in the judicial system of the Cou

ntry are not aovi satHe a.s it nas been too case wit h il'4a~l 

moBern Cnina, con sidera.ule imQro vement c.an 'us affected 

by some dr(.i..stic 'ChanfjB seven within thB very atructur3 

that is now prevalent in the country. 'roo much of 

Bimplifica.tion again will have retrogada efi!3ct. The 

reforms BU@sated oy Dr. r.a.tju are very «mxxrxrI cautious 

and irnm'3neely helpful to ,the oh8.l1ged environments in the 

country. 1naadministration of justice must 003 regarded 

as a r9 Si.iOn ej bi 1 i ty of' t:-e etatean 9 it mu at be ae etlAa, 

and qg,sy as flO !?'ei ole • .MoS 8U~Lf3 sted above t h3 court •.. fee 
~,. 

should in no case exceed 2. or 3 P.C. of G(J9' claim, and 

that also shoul dbs paid 0 !;It-ionall jl ei th.er at t h3 

in sti tutien ''1f'the suit or at it s concl ueion. 

Another most im2ortan~ Eu~e8tion in 

too 8Ct1SOlB of Ir.'hatju'e reforms is with respect to 

aQpei:l.la - both in ci vi 1 and ori miral case e. :tee:a.rding 

appeals in general too tW0 moat im[Jortant coneideratione 

that bava to De remanJoerHO are (1) the quality of tna 
' .. 

original and appella.te jUQe:!tl:mtand (2) the E!atiafA.ction 

oftf.e parti9s. Th~ quality 01 a judgment debJends u~on 

. the ind8pendenoe J intebrity, learnint, and imiJartiality 

of tne judb9 - whioLl alone C3.n i.nSVi.c8 the confidence 

() i the 1 it ibating duol i a. r hi e qu.al ity of judc!D9nt i a 

.. 
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., 
furt oar b'Uartanted oy vM contemb'aated con ati tut ion of 

" 
bench90 of two jud~ea to h9ar appeal s in cases Uf:lto the 

.. "., ~ )-~ 
value of &s.5,OOlJ/- decid8d bv Huositfs. Though in a 8eOS8 

. ~ A-

one of the most esr-entia.l· conditions natrBly.th3 quality 

of an ap~ellate jud~mant can 09 v0uchaafed"oy constituting 

Oenche 8 of judges,. it i 8 vary dU f i cuI t if not impo ssi ble 

to fulfil the second condition of apfieal namely the 

satisfaction of the litit:..anta. Human natura baing what 

it is, veor:la will never hesitate to go xu in appeal "to 

ttl.8 hibner courts if such courts are legs.lly availaole. 
9ven 

ThUS/if there were l1i~Jlar courts thantttha pr8sent m~mJ: 

hi(iheat courts, thAre would naturally r~main sufficient 

BCO vef or ~he diff eren C'3 in th.e opinions of t.oo judges of 

the differr:mt courts - doctors always diff8ril'lg. The ~~:iQ 

parties al BO will U,g natvrally tempta.d to try tbeir luck 

by preterring apiJaals as ~on~ a.e they are rscoipi 99dtly 

law. vtud9nts fa.iling in aXblninations are usually inclinec 

to tnink tU-3..t the examirere are 1;. wrong and ,th.9y are 

ri.€Jit; similarly the" defeated varties in liti6ation can 

hB,rdly 08 perauad,Bd to oelieve th3.t the judges a.re right 

and their contehtions are \~rong. H"encea.t ODe stat's sorra 

arbitrary limi t h8..8e;iot to 08 imyo sed af tar ~hi ch there 

sha.ll 08 no appea.l. If such an arbitrary limit Qr restri

ction rlH.B "to uq i01pO sed E why ehould. it "not OFl done at 
t'h8 earlie.at (J: opportunity? Hence it has 099n ribtltly 

SU.&5B St 9d in tl19 pro [;-0 sed r3forms tnat ordinarily one 

"efiect.ive appeal sOouldoa deeriad sufficient. TtB consti

tution of Dencas at the District leval is entirely a new 

EU8t.;..setion and th1 reasons gi van in support of this new 

suggestion are undauntedly Xli to u8 apvreciated - as"'sitt

ingtogether that two judg-etll will mkt( rub oulJ 9ach other' f 

angularities and idio8Y,rlcracies". The dqcieion of this 

appellate bench uat h Oil fact e ell d law i e to be final, and 

no appeal is t.o lie with the High Court unless a point of 

law has arisen or unlasa the jUd€-.,98 are uivided in "kilK!!lt 

their oi/inion. Ta3re is alrea.dy provision for second apveall 

tottle Hitll. Court unoer c~H·t~in" c0nditions a.s la.id do~ oy 
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~'oection 100 of the Civil Procedure Code which tlUK runs 

as followa:-

'''100 (1) ;,;;av9 "",lara ot harwi B9 6xpre Bsly 

provid9d in the body of ~hia Code or oy any other 

law far tha tina being in force, an ak'f!eal sba.ll 
Cp.,A- • 

lie ;~othe riigh from every decree passed in appeal 

by any court on any of the following grounds, 

namaly:-

(s) thedBCi eian Oqing contrary to la-war to soma 

usage ha. vi il i5 t tB for ceO 0 f law. 

(b) tt19 decf aioo hi;l.viOt failed to determine earne 

materia.l is.3ue ofli:!,w or uBa~f~ naiing the torce of 

law; 

(0) a auostantial error or d8i'ect in too proc'3dura 

provided tly tbis Code or:: by any other law for the 

time Deing iri force which may p08sibly have produce( 

error or deJect in the de oi aion of too cass upon 
- t . II merl s ••.•••••.••.•• 

~i.ccording to ~ection 101 C.?C., no 89cond afipeal shall 

lie except on the grounds mqntfoned in ;"ection 100~ 

It may De saan t·h3..t tue conditions 

_ 0-309 S - ary for apl!eal e~o t re High Court fromk tr13 de oi sien 8 

of -vha Bench courts of t~ 1i stri eGB are very usual. It is 

aleo apprehended t.hat the eoope of second af!I?eals will not 

i;e narrowed do...vn by ~ t'E fJTO ~IO sed r9f erma r9tiarding second 
.. 

oi vi 1 a\:!pe:'..l s uefore t [19 Hig.h court, but a qUi te ngw and 

fruitful source of eecond at:-'.tieal~ will De E,iven rise ·to 

ift.y the difference in the opinion of~ he judg98 con Bti tu

tine; the bencnas. It cannot us foretold tW:i.t too ocoasion f! 

for such differenoes will be 8i tn9r unusual or uncommon. 

Incases wnere the judges will De unanimous, undoubtedly 

t tle apJl9l1 a.te judg!lent wi 11 be more af f 9 ct i va and sat i ~fa.

ctory and tnat jt;.de:'nent ~ill be final ba,ta regarding law 

and fact. 

'I' he au':;f6e s~i on of ben che 8 at 1i etri at 

level could Os mre effective ii' suit.s involving srraller 
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vah.:.ee S9..y UfJto Rs. 2,U(JO/- could be made finally die~lOa-

8.01e at th.B district level withnut goine~o thC) Hic.;h 

court at all. HJvan in caseS when th9re is a point of law 

or -thers is diffsr80ce in the judges of "the BBnch, the 

caee may 08 nderr8d to a. thil'd Judie either of the X~ 

sarna distriot ~r annther district and th9 judbment of thB 

ID3.jority of t.h9S9 three jvdb9S should 09 final. tlo in the 

petty Cf:i.Se e u1>toth,~ value of Rs.2,OCO/- no a1Jpeal should 

lieLo "Lh3niLh Jourt in any case. In cs,ses above ~.20COI .. 

second appeal om lie to too Hibh court under conditions 

fi18ntioned in the 8(;h~ID3. In that case the nec9s8ity for 

filinb afpa;-;l.l S Defore single jUdge in smaller suits 

valuing uilto Fs.l,UOO/- will not arise as a tem:Qorary 

mea.eure .).no vm"at i e more i"rn!!ortant, the jud6ment when 

upheld oy th9 sinL,ie judg,e sittirgx in appeal should not 

Oe regarded as fi08.1. 'flIis will apvear tobs rather -

rmchan i ca.l, art ifi cia1 and arbitrary. Und~r any circum

stances the e~pl:'eal hSf1.rd by a bench of two judges will 
(.v " 

n9c8siarily rmre effecti V8 xU): than that heard tly a 

8iof.;Je judgl3 .rhB (~u?stion of cost should not prove 

in surroountatlle ,"~h.qn ref orms are to. be effected for the 

general good of" the country. 

'fnq sugt;.9stioos re~arding criminal appeall 

"are on tp.e Whole mor'3 wholesome and aocerttable - tlarriot; 

the proi-osal""ttl8.t conc,.'urrence of thB judgments of too 
, 

trial court 8' and t he fir at ap~ellats cour"kS shoulj make 

Lha first appeal final. ,0-\,8 it Me already b8"m said, such 

a Gondition'lii11 ::l.pf;3ar'7;0 Ue machanical, artificial and 

arbitrarYj lIli tnout in si8tin~ on thi a concurrence as the 

condition of finality in a jude;rD3nt "the more ablpro~ria.te 

"meaeure should be to provide for oPfJortunitias to baV13 

more "effecti v,s -apr;'9al even at t h.;:l fi ret in stClIlce oef ore 

a" bench con si s~ipe of two jud~?a. It roi t:J~t Oe PO yrovided 

tha:b th~ fitet ap~Bal Defore a bench of two judges will 

Ge final in o~,;:'ea "'[lare the sent~ocq i 8 only fine upto 
~ 

Ro. 1,(j00/- doa s not exc~ed impri 8onm9nt for more thM 
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jud688 of a 030 Oll, ~h.~ c;.;..se may 09 ref ~rredto a third 

judGe of .Lhess.rr19 di stri at 0r a diff arant di stri at. But 

in case e where th.a sentgn ceexc3eds iffif;ri sonm13ot for t tIres 

montrls or XxiXlU'X a fine more ~hsri R~. 1,0001- appeal could 

lie to vtl? ·Hibh Court in all caees Without, 3111 restriotion 

T be system of cri mii'HLl, appeal uei ng h8ard by Di etirct 
c· 

fat;.iff.:.r.t-"l8 or ,~Qdltional District 1Iiiacietr;~tef!8hould 0:; 

abo i i Efa~ d at! d all cri rni nal aptJaal B from t he jud~men t 8 of 

e8sfiobS. jud"~-3S ~nd :-\.ssietant ~q8eione JUde;9S Should 119 

u~forB too· r1i~h Court s. No oriminal a.ppeal ebould 1 ie~o' 

to Ltle .jeeeiODs jUGL9 from ~he jud~ment of o.n 8,ssist8I1t 

~~ssions judge •. 

ljq ~l aes the stJn9rg U.L crlUJ1na,1 q,!:'t:lea';' e 

as n 0 ~i cad apou t Borne vary useful !:lUb_.astion B haV3 bean 

ireorr;Qrat.9d re~E\.rding· tha e.dmini atr~tion "o"fcriminal 

jl1f1tica in Gmiaral. 

In the first };Ilace, the 'abistr9.tas 

.:mtrucst qd wi ~h t he trial of criminal cases shoulOno ~ 09,· 

Qurdeneq with any lither 8lC8cutiv8 or admlnietrativeGuty 

Ylhlch may in'tBrfqre with tb~ir judicial work. 'fhis is 

connect8d~JitJh'l: the moet importont qUt~ation of th9 

t8hJ3.ration af toe jU(iici3J'Y and thB ~X'XGll:t!l. executi va. 

The judi cialL:"!.!J eLrate4 should Oe flholl y under the 

0asttions jUd£8 and tlle High Courts. ·Their allegiance J:EukJ 

should not OB c,iiVic8d. In hie fa.rewell addr88B on the 

8v.e of his ratirermnt.8hief Justice Taja ioJint:;h of Patiala. 

also most emi~hatica.lly (los~rv9d t,i:"l.8.t "no count:-ycan·' 

Fros!:,ar unL13D ~t1ara is fl93.0e in thq l;md and thBra can 

De no !:/eace un18.28 Avery oodyl s life and h'ropgrty Q.1!1Q..Caf9. 

rill s eM on 1- y 08 po sai Lila if court adi 81'eo ea~ unadul tar

at?d justi ce wi '.:, hliut f ~ar or f'd.vour and that C811 b9 done. 

only if too judiciary i a inde[Jsrijant of the exacuti va" •. 

l1.eierring ~!) tri8 recent conference of the Chief JUSlJiC88, 

t19 said .G,;.at"all the Cniaf Justices":u..') with each other 

to put an ~ndto true l!to 01 13m" • 
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··i'heSU~~Btir;n .lor ~!?fJoint'!1-3nt of Honor:tt~.,-;! 

?Fa_rfi~·rat~· i Fl I!nt li k~l:,r Go 03 ~jUit9 a0{Bptaula in too 

fJresent uontextof the country.ef course L'r. l~atju ha.s 

G'3sn car~ful. ~hou~h to Sfio,ci f y ttB ,laes of ~eo ~le from 

whom such appointmi3nts are ~o oe made if o.nd ',~aen n9cBsRar~ 

but 1:;, 1 ;.~ di-ffinul't to think. t·~t t',tirqd ~~~,-.:i;:,~r~t'3~ ·:,"16 

.. judb9a will Je inclined to 'i\ortt wi thout any rS·!!lmeration 

when all 'otri£3rs wortcio/.::.lX undgr and for tne lrl")varnment ~'lill 

(.:'3 seen .to I1ave rSllUrleratir)n inclu-2ingt.ba rtJI3r'rlD9re of ~h3 

.:.ilJate le6i stature s. ·r hA condi tions and teffih' tat ion 8 of such 

aPtJoil1tm~rte ware quitl3 differsBtin ;;.re-indei;Jsndant da.ys. 

Though individually some Honorary Magistrates migLlt prove 

satisfa.ctory, the system as a, ~l1Ol'3 was never a,pprC)ciated 

by th.9 lIiGht-thin i!;:iog men • 

. Ina necessity for t!u providiol:::, legal 
', .. 

a.id -;:;0 the door -[JBople oot,l. in ci viI and crimi!'1al casas 

is over due. L i&8 fluol i c iJrn 8-9Cutor a I ~u bl i c d8f and-?t s a1 BO 

can oe ~ppointed from among themernbers of the Bar at 

-least for all sessinos}riai:Jla casas in which poor men are 

involved. It is undoubLecly a very prau!J-ioally ~iS9 

sug~asti(')riJl to recrui t pro S3 :uting In sfl8ctors and slib

Inspectors from ttlL3 memOers of the bar. ·rna Qolic9 Insp9c

tioTlI~ xE!X!IlXI:uxmOO%!lXl!xocixXH and eub-Inap9ctors are 

g,enerd.ll y wi t'bollt any _legal training. T hi B auBE,9 stion 

ahcul'J be t;:,iven efie'ct to Doth for too inta.rgst of the 

etats Lrovernm;"3nt an:j -tnq[JAople. 

Too afJI.jI"lintm:~r.t of Pancnayats for 

trying ?stty ai viI and criminal oaS9~ has alrqady bS8n 

, an vi sa.t,ed by t hq dirscti va ;)i'in ci :?la ~. embodied in Arti cle 

40 of the I'1dia.n ~0n8tituti6n _ ~-\.djudication oy the Pancha

ya.~s will mtri ·18<:lfl cost and 198s delay_ but to rnaxe thq 

.i?alllcb3.yat I: admini strat ion SUCces sful , etri at superv i sion 

i sneC9 3': ary so t h.::a.t po'R,grs may not DB mi su 89d due to 

villaL9 l.JoliticB' 81:id rivalriBe. 

r ha.·l i:,:lt ('If caSB!:f tri 800le oy summa.ry 

,_·[~e1(i1Ji .. ~ ·OAO Oq.--e"'jMr~>q.t-l-t1-~1~r1. SuP.IRory fJow~re--
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Jrocedure ,ian bi3Convenierctly enlarS9d. SUmfflt3.ry fJow3re 

even 8.t 2ra,ent a.re cOnferl"9d only on 9x[J9riaoc-ad and. 

a,iJ18' Laglstrates. It i8 undoubtedly very !:iho19&om~ to 

provide for crimina.l trial a.s Barty as possi ola al tar th3 

SuOrniTsiorof the Charb9sh'''st by too ~GI!k ~olic9 -

a~ecially in c3.seswhera the a.ccusad persona ari3 not 

enlarl:/3d on oail.1'hisis aGain not always possible due _ 'o..u.~ of staff. ' 
to mult i b·liw, pf ca.se s an d/ U:IxXxftxxxUXtixtooKrxXX. T h9 

provi ei ~n of dena vo tria.l in, crimin:i1 law shoula De 

aoolished. liera in the aCl.iueed it persons find 311 additio

nalOf,!vortunity for protraoting too trLal - which ha.B 

already Oaan C\slay?d dw~to eona others circumat''j,nc9s. 

T he Vermr~nd1irp of Lr. Katju !J; ri~htly 

af;:.rees hith tnaunaoimou2 yuoliO opinion that th~ system 

of asseazore i 8 u~81es8 and 'as ~uGh it should b~ aboli sh'3d 

.\.1m6e't ·tbe Sallie' (,~ing mi,~nt oe sa.id about the Jury system. 

009 of the meat caleorat,$d la.v~ f·Bmu9r, of India onC8 

rerrar~8d that tne aS~9a,~or· system ie useless and the Jury 

, ays:tBm isunnscBsiary. Oha roi[ht. &p -3, step further and 

Sd-Y that t he ~ed3 ssar system as ',),911 as the Jury::>ystern 

are both useless and unn9CetH~ary -and as such iJot~4 of 

them 'should 09 d18t!~:me8d ~itn. It ie undeniably true to 

say t (.l.atroo at of ~t19 oroi nary jurors 'ar~ unaole to 
• , • -T 

aitpraci<;l.te th13 complicated ru13s of 3vidance aodcriminal 

la.w~ ~nen '(1tl80 they a.re ra,hJateadly aXtJlained ,to them. In " 

many plac'3s it has ba~n S9\3n and it 18 not a. secret that 

the jurora are more e3.8i1y purchasa.ble. I know of a 

di sL.ri c~· in ~aBt B?n~alwhi chwa.s !DO at heavt ly criminal J f 

where a.tone. time '~he accusadpersons would DB spending,' 
,.". 

money -mora for ttle iJurchaseof jurors than for the an,sag'3-

ment of r8a.~lY!8min9nt lawY13rs. Tn?lr9 is not eDoubh truth 

in the 8..8sertion that the India.n jUdaflS arB very 1!~X slow 

to ref9r,CaS3.s to ,the High Court ttl a 307 C .B .• ?C. 9Ild it 

is batter to rely on the trained aIlO exp8riancC)d judbe s 

than on th3 raw and lay Jurors • 
r.-' 

The conclusion of ~h9Memorandurn tha.t 
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cavli ta12un i shment EOobldoe a.nol ished i B quite accepta. ... 

bIB tl10:tJ.e..h it is difficult LO" a.creq~ift.htre rea.eoning 

'oehind it. The ,d8aLh ti8lfal-ty L/sel!' is not resiJonsibla 

for incorrect acquittale-. In 'case of reasonanle doubt all 

aocueed,person is entitled to acquittal. as a ma.tter of 

riGht oyt he v13ry system "f criminal law acee Qt'30 in our 

country, A.nd ti'Bbreaterthe t,luniehment the ,.::reater 

neo8s~aril:t should ue the cir'.~umafJaction of the judl8 in 

c0nvicting ~, accu~ed flarson. Hence Ghq following obs~I."

vatioD of the Mamor8f1dum can De hi3.rdly acu9,tlted as 

entirely Cbrrsot. - t'human natura being what it ia an 

I~di¥1 ,jud.,:.e is a1 w3.ya retuct,ant to bane. and .m v he 

roor:nent coun sel i B arne to '~ut tJef ore him a plausi bis doubt 

in the ~roe8c~til)n story, thg judtfl in sh8sr fieSht t,hat 

he may not 'tie instrumental in hani:::iOb an innocent man 

late him olf ll 
• 

fh'Jugh tna ass"3rtillns in the Memorandlirn are 

g-3nerallyaccs'yta.bl8 on principl~ inx respect of crosS-

9xaminati()Q, ari;t,urmnt arId O,t:leoing of cases, still I am 

a.iraid, there is VAry litLla Beofs for imf;'rov"3rnent therein 

aocs :.;t1nt. inttE lagt no-rIled ~o fli c. era es EXarDi nati on ear3 

90Iwaye oontrolanleand a.s a matter of fa.ct really controll 

ad. Evan an averat.8 judge or Ma~i etrate wi th a.vara.~e 

\liisdom and eXil=iriance Jjill noL allow any irrelevancy and 

di version in the actual crn2S examination of a wi tnees. 

The couosel 01 .tne 0P9081 tsgarty a1 PO will 08 theta to 

c~ack irrelevancy and ,jtviation. Horaover tna iVidence 

:\oct i~Balf is rich enouLh in havinci provisions for this 

i:'u~~oae • .-rhe length ot argument is not always unnec98 F'ary 

a.8 ~ lenbthy o.;ening is not always usalsfB. L~:mgthy 

art:.utn3nt s are 80matirna 8 imperati vely necessary' parti cularl J 

when a. caaa j 2 specially com,plicated'j=overing !l18fly 'i'd~n~88-

>'38 and exhi uits. Th~ juqgea florrntimes r8quire elaboration 

and clarificati .... n for thair o~Jt1 understanding; the counsels 

have to 08 sati sf ied th.at they nave been able to do jU!:f-vi 09 

to their clients and the casea; lastly the are.s.umsnt tieing 
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tne lastx sta~a in the litig'.1.tioo t'lays a .deai si V3 part 

in _ infl!i9nuin~ 'the minds of the judges 0r the Jury 'as the 

case OB.;y ue. HencR very 1'i t ~ Ie o:m be 83.vad by 1:3 curtai l

ing the ~~rbumantB • ..:ipecialiy?-rt;uments a.lao will never 1.19 

carried on ir(jefintely oy a coUn4&l who will alway~ be 

brief 0i1a.re as well as in cross-8xamination • .met Individ

ual oases will always dlff9r from ooe another a.ocording 

to the cornpetenaaa.nd exverience of the judges and the 

coun sel B. No 'un if 0 rm stari dard or rul e Catl, ba snun ci ate d 

for thi 8 vurf:O sa. 

A fairly 16ng'op~ninq has undouOtedly its 

a.dvantagas. Ona of the most c,on's9ianoue advarrtae.;9a of a. 
good openir:c is that th.~ 06urt willba in a position to - ' 

~!!X~'U:XXl:~ appreciake in a ~en6r8.l~ way the cases lor 

the respective parti~s. It is no wQ'nder tna;t the counsel 

tmO~6 ani'S of the ;ca~a at too ouJ-set than the court. I 

Know of a. apacii i c in stan Ci3 wh9re a magistrate was trying 

JIJo,dBSUadg a croas:--exami!1inb lawyer to ·1'ut certain questi-

on XXxxxxtIXmanUfxnxxDlxz to a,witn98S by saying thB..tit was 

unnecef!~8.ry. Tne lalliyer retorted readily and politely. 

IIYour nonour is not in, th9 full ~o88aesion of all tIle 'factR 

a..'1d circumatanc9S I')f the C8.S9,". rhe Affect of thie E.I'~ 

retort was whol-aaorrB in that cass. It is not denied that 

the court aSi.ellas, th.e Coun.eel ',\iill find their workrrore 

smoot h and can v~m ient if t h3 yare all in the knOWf of the 

facts at lqaet in iJread outlines. out what, I actua.lly intenc 

toaay is t na.t any very appr9ciable improvement \'Ii 11 not De 

achiavab18 Oy devoting more .'tims to of:iening and 1888 ti!D9 to 

ar6thi9nt. 

Argument iD'lm9diataly after the concusion 

of evidenC9 is undoubtedly 8. v:ry bOad exgflcUenthaving 

many pra.ctical adv'3.ntae~s. 'rhis [jr:..tcticfe sh6ul·j 08 rn~da 

uniform in' all caE8S - small or Dig - before all courtS. 

But ,t,he Chief Justice in their conference have decided not 

to set any tim-limit lor ar~umants of' counsels in case,s 

. before Hiesh L!ourta. AS re~ards the lawyers" ~feq though 
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Lr. ll.atju is on the wbolein favour 0,[ la~-yere d.nd trteir· 

dema[2d~ /,\ t.i 11 l1:6 weul d prefer the' scale of stand!3.rd fee 2 

pravai 1 in 6 in aoma st~te s - Ihi eh can be claimgd oy 

su·;casEful 1fartie8 ~:k ~aJr. et t nair defae.ted oppnnen te. 
This i E., however ,not a very tJractiC3.1 Bugg9Btian. 'I'he 

soale of atardard fees dogs n0t make any discrimina.tion 

oatw~an ·0h3atanding and eminence of the diifersB.t indi vi

dual lawy9rs~ But .l>.~ a.ctual praotice the iodi vidual 

eminence and attlainment are what. COUJlt moat • .:lOrretim98 

lawyers may ue available even without paying as much as 

nec8Bsary according to the. standard. sca.la and sometime 8 

the servic3s I)f 1-3ading lafjyers will not 08 eecurable. 

until thete is a atil!ul~tion for a fea much hiJ!her than 

the standard 1';:;1:3. The D~st thing is to leave th9 ·questions 

to be d9termin~d by rnu~ual a.gre9lliBnt %'lthoutany compulsio! 

on~he.1Par~ or·my· ~:~rty. It cannot be other.'liea with 

resl'Elct 1jO tJrof98Siona.l eX.bl9r~E! • 

. Undue dilatorinars or provaroial law(s 

delay is an 1l1!!H unmixed evil in the 8ldminiat.ration of 

. justice not rmly in our country but ele9 where alao. 'rhe 

sugt;t3stiontJthat ha-va oeen made to get rid. of this avil a.re 

on-trw whole very useful and expedient. Thus there i 8 

necessity fer rna.\Cing,stringent provision of law to effeot 

BtI8sdy earViG9 of le~a.l processes of' the court. The j!oatal 

ssrvi03 my D9 utilis~d forthi A purfJose trfuugh r-3,:;JtTtered 
.. ' 

insured. MRX coVers. rros will be lass costly and mo~t 

B1Jsedy. r he .adverti flemsn t in 10 cal ne'NS paper in it 881f 

will not '013 asstJ9cific and effective as'tl"e postal 

cotflr:r!U,n i cat i on B •. 

It is further contendadtnat.8Qtmtim.'38 

suite ~re instituted merely to olitain interim iniunctinT38 '"'" . ~ . , 
·a.i:ipointment. of recei vere andtgmtlorar~r. a.tt,aehmOOt· oefore 

judbmeo t and .t. hat on UA the 8S 0 b ject s ar8 full i 11ed. the 

parties interested go onpro.tracting tn~ orieJnalsui t.. ·ro 
put an end to thi 8 protra.ction, it has· b~en auge,9sted th3.t 

too int;er10eutary orders should be specifically for a snort 
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f:Jeri9d - ea.Y for about t tlr39 ann the. ~uch limi tation S t I 

am afraid, !hill not.. S09rV9 any useful ~urfJ08e; as the 

interlQcu~ary ord-3re ueing mare mean e ~o soma other end 

i~axmbt 06 a.dvi saoly X~~tI rendered nuga~oty unletl8 the m3.in 

issue has 099n decided. Tn~ r9al remedy lieei: in the 

bBneral imt:-roV3fll9nt in the di spoaal. of tOne ma.in euits. 

A. I?peal.s an d r\3 v i si ('loe in the Hi.gh Cour t 8 agai n at in ter

lOc.l1tary orCl@rs s'nould us discourag9d and curta.iled. 

Anot h'3r irnfjortant BU~e,;I3Btion i 8 t hat the re should be no 
. 

ad journment on acooun t 0 f a..b Ben ce 0 f wi tn a 8 sa e and that 

witnesses must be produced Dy tha ~d[ fJartias c()ncerned 
.' .6 

at th'3ir own res}ionsibility. This ~ill v9rge on the 

iJrimitiv6 system of Eelf- help or manus injectio. It may 

be true trat tho?, l!arti'38 may Os able to produce the witness 

as \fIho are unGar trlBir control but on ItIX.J many occasions· 
-

th3re ar8 m:::..ny wit.n8f1sss who are nolding rli~h puolic 

offices- ;.;iOm3 remedy lies in the more effecti va 89rvice of 

summonoo8 and summaty penaltiBs to oe imposed on too 
v.itneS'::;js deli v.9rately failing to api-ear vwi'ttlout sufficIent 

blersonal diaaoility in the f'Jrffi of serious il1nes8. Tna 

8XCU sea 1 ike the gran (oj . modi h.9 r IS Drot bar-in-law' 8 di sease 
" 

should not De deemad to iJ~ eufficient. Sometimes too :i'orrrB.1 
. 

{Ii tf1.BSSeS who have to ott defoea with r3fereBce to 20m3 

documents already beiore the court Should oe exe~pted from 

veraonal a.iJpearance unless BtJ9cifioal1y his presence is 

oelrranded to aetermine the !Ii8ri t of the C~8e. T h8 provi i2ion 

for examininb. ~itne88BB on corm!! 8sion ie a.lready ther9. 

tJommiesione mi'1y 00 ~ronged for witns'S88s who are alre3.dy 
..... 

know to be not othen1,isaavailable before a court of jU8t-

i as; out ·they are no solution 8 for \'fi toe 929 8 viho are 

prevent8d from attending ttr court on 9,ccount of SCID3 

unforeseen events jLst on the ave of the date fixad for 

'. h~ 1"· r· '"'~ J.' 3 . l~··o"""'·" 1.,} tV UfoIJ: :! .. .. ~\; "-.' l..L.t • 

The memorandum also refera to the most 

curnoersomenature of the 1irocedure r131attng to discovBri3s, 

interro:r.;;-Lo'li8 e ~ affidavit s and execution of C.AcrA9 8. 

There is eufficient room for simplifying these proca2ese. 
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Tnie filII mea.n an effective' economy not only of expenses 
... ~ 

out alao of time. 'rhus for praf'3ring 8.pk'sals to too High, 
r . 

it is comfJulelrltrly reyuired tbat pleadioEB, jud~mentB md 

the entira Ca,S9 3videnCB, on ~;;hich the pa.rtypro}.Joeee to 

rely should Ug translatAd into enblieh,. '00 this, point thi3 

salutary EIU§'i6stion t .. hat has been rm.da is tn.at .. as tbe 

jud~ea . are noVY acquainted with the regional km~m~9I: 

langu$.e.s8 of the etates, the translation should be done 

av-,ay viith. and J0 he cQurtshould in-etead ref~r to the 

docuroonta in original-. 

The unnecessarily .cumorcaa dual f.'yEtam 

pr'9va..iling in tug. cit,ies of bomDay and Calcutta. has bgen 

rigntly criticised by'Dr. Katju in too Memorandum. In th8ir 

reaent Conference in ,Nevo Del r.d, the Chiaf Justi css of 

Irrdia1a part ,.\ and rlart B states under 'tng pre8ident~hip 

of tt19 Chief Justi cs of Indi a also hB.ve referred to tho 

functicnin 6 . of the dual system" of ag.ent and coun~al in 

the Eie:,h ;';;ourts-oJ bomuay and Ca.lcutta and in l1i'3\11 of ttE 

recentQ,==!clsion of ~he ~uiJreml=} court to abolish it no 

deci sian ~~a8 taKen. 

J,-\nother sug.~9stion Ms iJ~'?n maca in the 

]<~emoraodumLoemt-o,.er cour~st.o reduce ~ 1:19 number of 
f'~ 

witnesses \~hen ill Le unduly too larg9. This is flerh~~e not 

80 ras.l a danger. Parties can seldom hav8sufficient r!'!eana 

and o1J1"ortunitieato indulgB in ~h3 luxury of' ~roducing too 

1 arge a. numtler 01 wi tna sse s. ,l1.gai n tne Indian ~ vidence 

Act also does not inBi st on the quantity of evidence. it is 

the q~ality ti1d.t coulite. hut a very ree.l danger e~dflts in 

th~ pr9sant day Itti~a.tion in t.he form of falee witnqpE!es. 

The whole;.osition on thi e hJOint can be epito~i sed by thie 

irua.ginary stata!D3nt, !leoma on t speak the truth,this i e not 
'I ' ;;::... 

• a. law·court , as if truth. is quite foraign to ~ courts. 

Taere is alrea.dy provittion for r,.unieniOE) false witnt3Se9S; 

but ~hat process i 8 cumtJrous and lengthy. Hence the court a 

are soue,ht ... o us authori egd to puni sh atonoe any 'ai tne ss 

?l00 in 'their ol'i!!ioos has lied. It is contended th5.t the 

very existence of suet! po\';er on ,banal!' of th~ courts '1 .. ould 
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be do ffilificient aeterrent. But ~hi BiB doubtful; unless 

ElOrrB exemplary Vun i etlment i ~ actuall y impo sed on some 

false ·'ii·~neJkesJ the hauitual false witneS8c)S lloill not oe 
incl1nad 10 00rrect t herosel va s. ~pBci a.ll y i tbecon:oe 8 vary 

dilf:i~ult to dsc'3rtain corrBctly as to wnich f'arta is 

mak.ing a false assertif'\o and which of' the wit.neB8eB are 

m~('iot falee sta, .. em9nta • ..;lornetimee witnesses do not hasitatl 

even Lo contradict th=dr O\\n ~revioufl B~t1.t9{mnta or 60 

%air'1st th9 oontention ~f some documents executed ([ by 

ttHmsel v~a. In th91e Oi-8ee t.13 offence is clear and clearly 

aflt.::.srtai nabla. ExemfJlary j.Juni shmen t e in· 80UJ3 caSBS !Day 

serVe <-:I.8.·a vBry aflect.i va. deterr8nt for oth9ra.~hile 

contemylating judicial reforms none ca.n pOBsi DIy ehut hi B 

eyes to the harra.sments and corrupt practices to which every 

on~ concerned with litic.~a.tion is more or les8 8Utljeo:~ed. It. 

is not too system itself waich is so ruca to blame. The 
~. . 

modern system ha~ no· dQubt ·given riee to unneceseary details 

andcomf;ltcations resulting in unusual delay and in many 

cases ultimate fa.ilure of justice at enorrmua ooets and 

ioexhauetiole troulJlee on the farties conoem9d. 1'he 

mtxf~EIIIi'IX different complicated fta4!e ir~-litiba.tion have 

%3.in ls.rt;)ely Oeen rB.s~on a1 ole for occasioning rooms for 

oorrut!~ion and ho..rr~.smant to the JaD file. T hare are many il

lee,a.l exactions and ;;3.ym:mts to lihich the litigant are 

. au tl jacted tly many court amfJl0 yeA s. T t1e Be exaction s are 0 blen 

s03crats. ~()matimes efforts are directed La correct them; 

but all ai:forta have So far failed and the evils could not 

b.B " eradioa.ted. ~metimeB soma particular emvloyees are 

trapped; but the di~ca.E9 is EO de9~ rIui:« rooted that it 

requires ~r~at9r vigilance and stri ct9r supervi aion oy the 

presiding otfioers concerned - without dsvendink;. CIllch on the 

ante.;.,corruption ort<multi-corrubltion
U 

department 8. l1tl~. courts 

aleo can often avoid delay in diEpoBal of cases if "adjourn

manta d.re not liberally R,lloi'sd exc9Q:t under very strong 

ciraumf't3.llc9s. ~orretimee it is true the courts are compelled 

to adjourn .oaset! on account of certain circurn~tanc9B over 

Which th9y MVS necontrol. 
"~*~~**x~""""""""M""""PR"""" 
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DE VSLOPMRNT OF HINDU LEGAL Hli)TORY DURING • d" __ _ __ £III ..... _ _ ...... _ ~. ...... £III ........... 

'.L'RI BRITISH ~L"'I3rRATION. ... •• _-'2!!i4Cll'" ........ 

1. INIRO OW lOll • 

As it ba.a &lready 'been leen. t.he Dhar.a. 

litra.s, the Dh.a.rm8.8 t i'atra.. anel t,ba Arlb.a.a'iatr& af 

K8U~1IY8 a.long wltb tbe different. oomenta.rie8 anti N 1 bhan. 

dba.8 .a revea.l 8. sta.te of t,be Hln~ 8001e1',y in whiob 

Hinll1 la.w _8 bigbly cie~elop8c1 b()tb. in Ita 01,11 a.e -11 

&8 oriminal 8ide8 ioolu(1Ing tbeir Illbatanti ,. and adj8otl .. 

,. a..pect •• So fa.r as the 01,11 siCie U.8 concerned &lrmat 

&1.1 oonoei'able topic. ~ginningfro. debt and t1epo.lt and (U _ ::lit lIit.h bounc1a.ry eli.put.sa and p&I'1;nerlhip • °S-bOOy ... 

binam' b&d. been ela.borat81y (n.outlBed on t.be baai I of 

mny sound juristlo prinolpl •• ; it. adjeoti 'e 1 ... beginning 

from tba inaliitutlon of .. ault aneS t,erminating with juGg. 

ra!Jnt or - jaypatra.M 
... full,. diacuaBecS; tbe 1&. of ."l<1enQ8 

a.lso W&8 baaed on sound. doctrine. wbloh ver,. DIlOb. helped 

tbe oourt,s In a.rri "ing at t.ruth by bot.h oraJ. ane! ciooumen1;. 

fJ.r,! t.estimony; in orimina.l la. again a.11 the uaua.l forma 

of f~flD38 were reoo@'lised and msny forma and t.beor198 of 

pun 18bmnt were de,iled 80 DIlob 80 tba.t t be Hindu juri st. 

could ala-1m 8. 'ary wtrllesome system of 1&. for tbe go~.r

Danoe of th9 sooiety .. a It wa.a at, tbat, time. The ooncttption _ .. _. - .. - - . . ..,.... - - . . . d. 
(j.) For <1eol<!lng boundary clieputea io particular. Inat.rue

tlool1 Wttr9 gi,en by the 8&g88 to .. 84-' cen 11\ the 

elc1erly l18D1b8r. of the '111&88 - -gr'" briddh&n-. 

Again 8()lM art! cle8 were to be 80 pla.oed in t,bt 

boundary line8 a.s tney might e&8111 belp in the <leter

mina.tion of any (Uaput8. See Ante Chapter IV. 

(2) T be definition of • aambbUya.a8Z1l.itt.hinauf b&8 beeR 

exactly on t.be modern line of partnership a.a tbe oomb-
~ 

ina.tion of skill an(J fund was mainly for profit &ga.in. 
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.r crimea and punishments oulmina.-t.ed. in the tbeory that 

e'en the tUng could not @:p uncensured 1n 0lose8 wher8 be 

fs.11ed to a.c1minis1ier the orimlna.lt la. in to. appropria.te 

• A.<1an dyin dande.yan raja dandY&mS t oapyadan day ... •• •• 
J\.yas' 0 mabad.a pn~i nara.kanoa.! ,a. globa.t!·. (4.) 

But thi a highly ela.borate and perfeott~) de,elope4 Hindu 

Iylt,em of law W808 a,11Bl at entirely eollpsed by tbillualill 

lega.l system when the llu81im rulare euooeec:le4 in ,st.a.bliab

ing and oonaol1d&tlog an empire In India. So fa.r I.. the 

Royal courts tiers conoerned, tba )luell. 180. became naturall] 

'ery prominent anti t,be Hindu 1 ... W8.8 reserYed for It. 

ac2mini stratton by tbe Hin(!u Panobayatl only ...,ng t,Mtlael',. 

In orlminal 1 ... In part! ouls.r, the Musl i. 1 ... ba.ppens(l to 

repl8.08 it. a.lt~get,t.r. Twa though the Hindu 1 ... did. Bo1; 

(Sie Gut c2uring tb8 Muall. rul. in India, It, &lmeat Otla.N'" 

to ba.,e the officia.l preminanoe ... Se durieg tba }lu_lt. 

period., people were being generally SIt.meeS by tbt Musli. 

system of 1&. &.amini stered t.breugh till lIuell. Kazi I an4 

liuft!e. But lben tbe Britt ahere 08lD& to 'ettl. in and 

domina.te ever Indl .. , they found. for ob'leua reason. that tbl 

Muslim system of 1e:. was not quite adequa.te for tbe purpose .. 

Ranoa thougb Wa.rren Ha.stlngs began with the re8er,&t;lon of 
~ 

Hindu laaij4 for the Hindu. an41(u811. 1&. for lIuella. in 

oerta.ln toplC8 a.t leaat. atil1 In no tll18 it .. 8 diaoo •• re4 

that, tb.e then pre,a.l1Ing system was uncler th8 i atpe rat 1 'e 

neces81ty of 1B)C11fl oa.tion. The ramI t; .a.s tba.t _a,suras .. re -_a E. • •• •• - - - - .. ., - -.. 
(3) The puni stIMnt. 'ariat1 from St fin. t. oa.pltal lent,ence 

Tbe dlfferant. for •• of capital punlsbmsnt &ga.in were 

prescribed for differant .y. of \tilling. 

(4) F.r ariminal juriB<ilotif)n 8M r .. ji .. ts.lkya. I, 33'7, II 

368; M8Ilu, VII, 14, 16, 18, 22-,28; Gautama III, 4B and 

Apa.stamba. nI, 52. 

(5) B'en a.t the present tllD8 It. Is clearly 888ft that all 

lega.l terms ot-ber t.han ing11lh a.r •• f ier80..Ara.blo 

c~n. No San sk.rl t term ba.a e,.r sur' 1 'sd. 
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being 8,(iopt.d. frem ti_ to __ tl .. t. pasl osrt&ill 

genera.l la •• to bind both the Hindus anQ the ul1ima only 

lea.'ing 80na topios of per80na.l 1 ... 8 t. be regulat.,Q Dy 

tbelr om respeot! '9 system that again subject to 80111t 

moaifioa.tiona. In these oircumstanoe., Hindu 18ga.l h1etery 

W8.8 • .-k"'., peculiarl! a.ff,ct,ed. The •••• ,. eD.curl t.y te 
.blob. BinChl law 11&8 led <hiring ttle lIual1m rule was grea.tly 

un.,.iled and thence forward both tt8 systelDs of Hindu an<1 

Muslim l&ws ware equally being .,Oiflad t. &lIt tbe obange( 

eo, 1 roomn t 8 8.S t be re all t 0 f In dl a. I I oon ta.o\ 111 t, h the 

Bri tlabera. 

The then pr8,aillng(~yalim system of la.w in 

genarb.l -with its lleculiar and a.rcbaJ.o oenceptlen et 

crimina.l la.w in pa.rticular 8llC1 the III) at, artifioial and 
(7) 

UGc.re8s la.. &f evidence gave rise to a. vary unh&ppy and 

c~tic state of tbings which required iDII'Jedia.te impre,ement. 

Things beca.rm Dl!Jre fa.'Gure.ble after the pa.ssing af the .,.,.,. 
ctgma Charter lot of 1833 which ma.de protistan. the 

orea.tion of an 111 1ndl a. Legislature and a.ppoIntlll8nt. .r & 

La.. Member I.e well a.s a La. COD Bslon. T he influence .1 

Bentham 80lae wa.s greatly felt in ma.iting &11 out efforts 

for ooclifying the '&rioue brancbea of tt8 then In61an 1a •• 

The moment was opportune and the idea. W&s welcella eYea by 

the Indians themselvea. ThlJs it fo11 •• s that during the 

...... .. -
(6) The first systematio attempt to modify the Muslill 

criminal la.. -8.8 made by Lorl1 Comwa.llis In 1790. 

Intent was made too oritt&rlon .r tb! .ffenoe of mur<1er 

in stea.<l of the na.ture of the inatrument; t.he nert .1 

kin .as not any longer &.110we<1 t. 9xeroi Be the right 

of pardon; in place .f amput&tionJ imprlaenment with 

hard labour was euggested and amputation 118.8 fina.lly 

abolished in 1791; the criminals I6ntencel1 t. 100M 

two limbs were t,o be kept in pri sen .ith bart1 labour 

for fourteen years; and those criminals who were t. 

lose .ne limb enly were to be illprisoned .ittl bard 

la.bour for 88V8n years. In 1792, it was prevlClec1 tba.t 
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Hindu period. Hindu La.. a.lena u.8 suffioient f.r the 

9xba.ustl,. so,.rnanoe of tbe then 8Iclety; but <1urlng the 

Musl im period. tbs Muslim system of' criminal law oam t. be 

promnent, 10 II1cn 80 tha.t tbe Hlnc1u cenoeption of crimea 

witb punishment and prijlt cltta CaKa t. be .'.r.riOden. 

Fer the: oi'11 disputes that were ep8cia.l1y connect,. with 

religion and t.he aast' t the parties weul d aettle among 

themsel .aa or througb too mecUi.tlon of tbair .1m Panobaya.tl4 

Regarding. other non-religious cl,11 l11sputee partiel 

might be ,ery ra.rely approa.ching the UU8li. Kazi8 apecia.lly 

when one of the parties was .. )(uI1im. I'en upte tt. recent 

tlOBS it coula be seen tb8.t tbe Hint1ue _ulcl oonlJJlt Pandltl 
• 

and theologiane regarding the laws of inheritance. &doptlon 

and marriage ra.ther tban any la..yer. But when a.s the reeult 

of leg! sla.tion and a.O.juc11oation t the pointe beC81111 .ery 

motty. it W8.8 then alone that the people began t. consult. 

luyera. S. if the Jlus1im rule wal reapon ai ble for the 
f __ _ - • .. . -

refuea.l on the parl of the relatione te preeeout. fer 

DIlrt1sr would b. no bar. 'Cbe .00&81 on a1 modI r 1 ca.t ieD. 

continued until tbe pa.s8ing of t t8 Indian Penal Cede 

in 1B6O. 

('f) The rule of Kuelil1 law te t1etermne tbl oellpetence of 

wi tnesBeI on the ground of religion Wa.8 abol! shed by 

Lord Cornwa.lli. in 1'192. -Tbat tm religion. tenet8 

-

of witne88 be no longer considered a8 a bar to the 

conYiation or condemnation of a prisoner; but in 0&888 

in which tbe etiOenoa i 8 gi.ln on 8. trial woulQ be 

t1eemad in competent by the 1Ia.bomed8ll 1&.w on tt. ple. 
t 

jof ttle persons gi'ing Ncb e,idenoe not being (tf 

lia.homedan relision. the l&w .fficere of tb8 oourt .f 

circui t were to decla.re wbat .. ul c:1 ha". beeD their 

Fat.a. BUPPO Bing such. wI tn988ea b.a.d been of hbtmedan 

Psrsuation- ••••••• (Rs80luti.n of the Governor G9Il9ral. 

'in CounCil. d.ated A.pril 21. 1'192.). 

The na.ture of e.iClenoe wal lbatutla11y 

changed in oasee of a,(fult,ry. The ... wto 1. 1&. wa.a 
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ltUp,rQeion of the civil aide of Hindu Law, tba Britisn 

rule W8.8 largely responsible again for the lifression 'f 
th& whole system of the then HinC1u:ilabcmedan law. Thi 8 

was effeoted through codification wbion aga.1n W&8 largel,. 

aided by the 1&. SoDlDisalona. The lmpertlllGe of otd,lfloa,... 

tlon 118.8 thus stre8sed by Lerd Macaulay. -1 beli.,. that 

no country ever stood 80 DIlch in n884 of .. cede of 1& •• 

&8 In41&. and I Delie,a also tha.t tb8re n.'er was a. countr] 

in lIbicb the want might 80 easily be suppli.d ••••••••• The 

work of digesting 8. _ vast and artifioial system of 

unwritten juri aprudenoe i8 for more easily performed anCl 

far better performeC1 by fa. minds than by many. by .. 

Go'emment lils.:.e that of fru88i& or Denmark. than by a 

Go vern os nt 11 ke t bat 0 f Ingl8114. A qu1-et mot of t .r 

three veteran jurista 1s an infinitely better Ilti.Chinary for 

suoh a. purpose tban 8. large popular aS88l1bly dl,l<1e4 .... 

such. a.eeembli9s &lmoet al. way. are, into adler. faction •• 

Tbi 8 seems to me t ttErefore. ti. be preo ... ly tba.t. point 

of tillS at whioh tkB a(1'8Iltage of a. completa written cod. 

of 18.118 may ..,at eaa1lyOe conferred en India.. It is a. .. rk. 

.hi oh oannot wi tbeut grea.t difficulty "be perf orlD9(1 in an 

&sa of freadoBl. It i 8 t,be IIOr~ whioh .peel .. lly "longa t. a 

GOYernment like that of In<1i& - to an enlightened, and 

pa.tern&l de8poti.-. hoaul&y .8.S obviously Yery anrleua 

..--__ a E _ 
_ _ L __ • tU _ _ 

rational 1 sed .ben 1" ,,&8 pro'laea t,llat oon 91Qt,lon 8 

coulO be based. on confe8Sion. testimony and oiroum

l!t811tl aJ. eYidence. 

(8) It W&8 proYided by Section L III of Regulation II of 

1793 t~'\ "w1i3naver tba judges shall <1iaapprove of any 

part of ii_,prooeedings held on tria.l or of t.he Fa.t.a. 

de1i'sreEl by the La.. offioer8. they are not te '_ pa.8S 

aantancs8 on suotl oases. but. ahall complete tt trial 

8l1<1 transmit to the Nizamat 1da,l8ot & copy of all tbe 

prooeedings ane) the Fatwa. of the la1l offioer8 with a 

sepa.ra.ta latter sta.ting the grounds of tbeir eU_y"U.l. 

va.l and wa.it the sentence of the oourt,a. 
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• 

tim; m'lollt!JJ ~I).wn a.ewJjlbnI ni • .eI ecJJ j.sd4 ee! OJ 

10 B8(JII.~1 6l1J BniblluOir _tIl"'Le8860s.nnu JUMJlw olJ$ftJea1{B 

no.lJ,so.11iboo 10 fYoiJseup e.riJ 10 JrieqloB a!tfT • Etlqoeq SdJ 

erfj al tiO~qB f)ElJ,s"tOE leo . B ltf 01 m irl to beoll"lebOl] B.s. 

bl.sq eel jaun Joeqae'I J.sdJ .OM jeLm eW- • BnOCl!JoG 10 ee uoH 

lc .nolalIe~ 10 8~on6,el11b td bpj~~pn9B asnlIeel ~j 

oJ' enol.) ed '(.em t b@bB.us-yuq m.a I noun f'je.80 OM noiJ-,so 

aCll:bn",~ Juorlj 1. ".sI 10 emeJa'ia jl'le'le111b: tYi: eJ.slimill.B 

ameJBv.' _ eeCllJ e..t.eI.tmlB8.S eli 'ledJEWi. Jut! .-an1 feel ea edit 

.~ .• iDenj J9981t1 au J&I ,medJ nuJ'IeosJ) IHS jel • jon ~o 
./. 

oj lio Me on &,1g oj na.hr _ ,lJ('l\t£'oflol na,s'I 00 €t5oqC-.rq 

"1110 •••••••• sJoetdua 'Iva 10 J-taq lllS 10 aeoftuts"Iq edit 

.,.ad l1.E'O uot{ e"Ied. tJ tIM cllms • 81dJ ,!I~mlB 8 i eIt: 10 al"lq 

Be8~O 11£ 01 jud ~ e,an Jeum Oo~ e~ed. tJle~e'10-_ Jl 

tIa8e-·!(lX~ 08 loS OOi88iamoo tis.!, brycep! sci T • ~Jtll.h6o 

ilfj '!o B,,£1 I.en08"Jsq EliJ 801tlibco Jon "101 bsbnenmoos'l 

edj no 8lJominanu 8.a. j 1 .dguodJ' smlIsJJM erlJ- f)ns eubfflfl 

~l'lo SYIJIlSJad1Al,Jf ~boa .s Ii .JIlB. ~lbrrI Jcrl.·,.:.t1fIJ J-O!oq 

bluods!lnli& bneIanS 10 • .s1 Ed,," now" 8tI1'l£Qe"lq 01 ,cJ31 

... ~......... • £III. _ ..... t... _.,. .. .... . .. _ pn.-. ............ ...... ..... 

10 tile eli j aJl"tSOl st-81 10 IV ao J j.s I.lJBeE ad T 

.. OS"l8q lI.E; oj 8eml'lo 10 • .81 mllauY 10 nClIJ.so lIqg.e eriJ 

-no11 edT .'("'Iut '{" IiSl'~ $Oj "'Iel Dett'o~q osIJ\ 4-1 .sn 

~lIIJ1JM edj '{.d jon tlel"lj ad· oj IIII.sIo eIuoo 8mllauM 

8$. doit1. 811ilolrl s DeJ.af.l'lo n~lJ.sI~eE em!' .meJ"a1£8 

IM'IeneB .s 8C!lr.st:i ~hoO I.sneS rwlbnI erfJ \:0 n.tbeII~l 

.ll.e oj nolj.,solIqq.s 

alrlJ 110 iJoi:881nmoO enJ 10 nofJ..sbnEmDOO8"I JoSXfl edT (e) 

.sibnI 10 WM! edj fJIl cj Can;.tssb allIeS • : B,B. tfoloq 

bIlIarfs w.s! 10 tboo emJ' eeOE'ldme Ji. Joetdue edJ Of' 

nl Jqeoxe ,.BiLlaI 01 anC8'leq 'ic 8£\88.810 -II.e ln8'Oa 

to selIn aJl 10 or'llJ,s'lAqo a-j 1 m0'11 t'eb.uloxe r:H~Fi.80 

on a1 tnedT ••••••••••••••• .sI 10 annialvo'1q a8f;'lq1e 

11,10 lc ajOet du8 jn.BJ~ogmi '{l1.SiD X-XS'I no 'td" lleli.sS'l 

do.ue eIgDLExEt CIS e.G Bjo.£'lJnoo .eoo ~i.SO IIM8 fl." ,.s! 

B8el on ad 1J1.1.8 bejo,sn9 ~l1.S ~~"I£qe"lQ ed jonnso • .sI 

fll1S BlIbniH 10 8 nolJo.sBItS"lj m j od" s JaM.t Iqq.s 

.... , , 
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• 
to see that tb3 law In India. was made unIform and 

ayatematio 1Ii tbout unnece8sarily wounding the fealings of 

the people. This aspeot of the question of a.difiOi.tion 

was under~lne(1 by him in bi 8 oelebra.ted apaaon in the 

Hou Be of Conm:ms. -'81 mat mo. tba.t respect ID.lst be pa.i\1 

to feelings generated by differenoes of religion, of 

na.tion and ca.ste nlloh I am pursua.ded, may be done to 

a,8Iimila.ta the different. systems of la.. without, wounlling 

too B9 feelings. But whl!tnar 116 &88imil&te tOOee _ systems 

or not I let us 8.soert&1n tOOm, let us digest them·: We 

propose no rash inno~atit)n • ., nah to 81,., ne .b)ok. t. 

the prejudloes of any part of our subjects •••••••• Our 

prinoiple is simply thi.& • uniformity where you oan ha,. 
it - al'ersity whare you must ha~e - but in all casas 

certa,Inty". The 8s8ondJ.,a.w fronmi88ion alae expressly 

reoommended for not oodifying the peraon&l laws of the 

Hindus an(1 the MU8lIms though 1 t 1Ia.8 unanimous on the 

point tha.t -what Inai9. want. ia a. body ~~) Slbatanti '9 01 vI: 

1 a.. t in preparing "bie h tb;) la.. of Engl anc1 Un ... eheulCl 

-- .. -~ .,.,. ........ - '*- _._ I _ Jilt sA _ -_ I • ....... 

The Regula.tion VI of 1832 marKS the end of 

tb:t applloa.tion of Muslim 180. Gf oriM8 to &11 perao .. 

ns: it 8.180 provl<led for the triaJ. by jury. The Non .. 

Muslims could olalm to be tried not by the Muslim 

system. T hi! Regul at1 on orea.ted a. bl ot,u. whi ob was 

filled In by the Indian Penal Code hatIng a gan8r~1 

applioation to all. 

(9) The exact reooDlD9nd8,tion of the COB 8810n on tbJ.. 

point was : • Being de8igned to ba the 1&. of India. 

on the subject it embraces tbis body of 1a.w abeuld 

go'arn &11 01as8a8 of persona in Indi&, exoept in 

caS98 9xoludeO from i te opera.ticn of ita rules by 

expres8 provi8ions of la ••••••••••••••• Thera ia ne 

reason wby on 'Vary many important subjects of 01'11 

l&w, 119 aMll Dam:! one, oontra.ots &1 an example Illob 

la. oannot be prapa.rad and enacted 8.S will be ne le88 

appl i oa.bl a to t m tran aaotion 8 of Hindus and 
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.616. 

be usac1 as a. ba.eia. but wbicn once ena.ot9c1. should itself 

be tb9 la.. of India on the subjeot it 8mbraoed·. R8g~(1ing 

the inexpedienoy of codifying the Hindu an(1 the Muslim 

paraonal 1 a. •• the coani 8sion oame to too Qonolusion that 

-no portion either of tb9 Ma.l'k)mac1a.o 18,. or of the Hin<1u 

La.w ought to be enacted 8.8 suoh in any farm by .. Bri ti ah 

Legisla.ture. Such 18Sill~tlon. we think. IIligbt t,end t. 

o bstruot rattuir tban to promote tl'¥!: gradua.l progress of 

Improlement. k 1he rea.son 8 K agaIn at tm oodlfio&tion of tbl 

peraonaJ. law. of the Hin<h1s anel the 'Muslims _era t.bua gi '8n 

by t be ooDlDi 8s10n , IT be Hin du 1 &. an c1 t be Ma.bttmedan 1 a.. 

der! va tmlr authorlt;,y re speoti 'ely from Hintlu and Jla.bom9 .. 

dan religion. It, follows th&t 8.8 a. Brittan legiela.ture can 

not _Ita Mabomedan or Hlndll religion 80 neither oan it mite 

Uabomedan or Hin(1u L .... A. 0049 of lIabomedan La. .. or a. digest. 

of any pa.rt of that law, if it were ana.ctac1 &8 lUotl by the 

leg! ala-tt 'e counoil of Inc2i& t lIOulCl not be anti tIed to be 

regarded by tba lla.oomaOane as the ,ery l&,. itself. but 

_ merely 808 an exposition of 18,w whioh possibly might te 

in 00 rreot. We thin It it 01 ear that it. i 8 no t, ad. i sa.b19 to 

make any enactment whi on would stand on such & footing·. 

Bence the Comni8sion a.c1,ooated .. uniform 

lssiela.tion for the whole oountry embracing &11 the differ

ent cla.ssee of people subject to suoh exception &,s might 
ft.. 

be neoessary and. expedient: IIf on 8..lbject embra.oed in new 

body of 1&11 it should be <Seellled neo988&rY tIBt. for a. 

parti cular 01aS8 of' persons or for a. part! aular 41 Btri at or 

pla.oe tbere shoul (2 be law Oiffsrent frem the general la.., 

and. if there ah&ll beno pa.rtlcular and cogent objection t. 

tl'l9 insertion of suoh .paola.l rule into'- tb& proposed 

body of 1 a.. t suc h speci aJ. 1 a. I we t bin it t ought to b 9 

provided in that .ay~ . --__ . ____ • __ • ___________ ._I. __ ._. ______ ~~ ______ , _______________________ __ 
llahomeclans by fa.r the most numerous portion. of the 

population than to the rest of till inba.bitant a of . 
n 

Indi&. 
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, The first.la. Commi asion .as a.ppointed in IBM 

with Lord 'Maoaula.y as the Chairman. A8 t~ Criminal la.w 

Wa.1 in the moat obaotio ooncSition. the Comni Islon .as 

speci &11 y in atructed to <1raft an Indl an Pena.l Co<la. Though 

the Draft _a8 SUbmitt9d In 1837. it did net beoome an act 

until 1860. The firatcia.. &amilalon ma.c1e a. 'ery aompre

ban si '8 propo 8al tbat an act, should. be pa.eaed makIng the 

aubstanti 'a law of gngland as the 1 a'll of th3 land (lex 

loCi) subject to certain conditions an~ restrictions. 

Though nothing 'ery ooncrete came out of t~ proposal of 

the first claw aonmission and. ttxlugn it wa.s subjeck to 

1ebement critioism, still it suppllall the right-thinking 

people with suffioient material regar~ing the codifioation 

of Ind.ian law. The only case where the racomnenda.tion of 

the La% Loci rAport was given effect to was passIng of the 

Caste Di aa.bilitiea ~rJ)Jva.l A.ot of lBE{) or the Freedom of 

Religion Act. Thi s piece of legisla.tion ~ i~l'..ll!e effect 
\... tilt 

on the Hindus and the Muslims who sere not lose ann 
F«.tk~ pro~lb)tory interest merely by their ....t oonver. 

sion to ohristianity 

T~Jrrter Act of 1863 ma.de SOIZ8 

improvement iff tm status of too La.w Member and too second 

la. "mission was a.ppolnt9~ in England in 1653. This 

coamission albmittec1 mre than one reports anel the second 

report warJfe moat si91ificant of &11. This report gave 

the prinCiples on which tbe prooe8S of codificatIon _as 

to De effected. The second la.. SolIlf1i 8sion &180 examined the 

recommendations of the first tk- QOmmi88ion in their 

- - -
(10) For Bengal, ttB Section 9 of Regula.tion VII of 1832 

&lready provit1ed that the relllJJlci8,tion of ttl) Hindu tr 

Muslim religion should not entail the 1088 of ,z.,..t 

.... proprietory right •• 

(11) The law member could not sit or vote in the Governor 

General '8 oounoil a.ocording to tbB Charter A.ot of 

1833 except in meetings held for making laws and 
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o.i ffsrent aspects. The sacon~ law oorrmi aeion concluded 

by aa.ying that • ii9 have the sati efa.ction of being a.ble to 

state that our opinions &.8 to the defects ini: the state .r 
the albstanti 'a 01 vi 1 180. in Ind!&. and t.he expediency of 

framioB m and ene.otinB a. boOy of la.8 for In<11& ba.aec1 upec 

'english law. a.re 'ery DllOb. in accorQa.nce with the ,iews of 

the law corani ssionere in India.·. 

Anot her mo at important racoomendation 

of the second. 180. oonmi. 88ion wa.s ttB ama,lgama.tion of the 

Supreme court. and the Sa.dar Court e and the passing ef 

uniform oodes of olvil procedure ana crimina.l prooa<1ure 

for all the oourts of Iodla.. In the result the Indian 

Pens.l Coc1e .&s passed in 1860; the Vi vil prooedure was 

pa.ssed in 1859 s and tm code of the Criminal Procedure 

.a.s passed in 1861. T be 11mi ta-tien Aot also Iia.S passed: in 

1859 shortly after the paSsing of the Oi ,11 Procedure CoOe. 

After the policy of codification waa 

enunaia.tec1 by the second report of the second 1&. aoamlsa-

10n. the third law commission was &ppointe~ on December 

14:. 1861 for tm purpo sa of preparing, a body of substanti 1e 

oi viI la1l for India. The thi rd law comi 8sian s.tonce - set 

on fClot the we r~ of drafting and _ my tle taKen &.8 the 

end of the discussion on policy and &8 oloalng - if not a 

Cbapter - ~t lea.st a. paragra.ph of BrJ ti sb Ind.ian Hi story 
(13} 

~biob may be enti tlad··the Codes a.re ooming-. It Illbmittec 

many important drafts including those for tm 180. of 

succe2eion. oontract. Evidence and Negotla.ble Instrument. 

-- - - - - •• .. • • 

regula.tions. But by too Charter Act of 1653. the Lao. 

member was made a full-fledged. member of tM councIl. 

(12) The ne. comuns8ioners were directed t. frame codes 

for substantive 1&. on tbs ba.sie of tt8 English law 

ami once such ala.. W&8 enacted it was to be tbe la.. 

for the wb:>le of India. subject to suoh exoeptions ana 

modifications 80S might be deerred expedient. 
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The roo at important of the a.OoV9 drafts, frorr 

t~ et8Dld point of legal bi story was t h&t .hi ch a.lmsCl a.t 

ooc11fyins the la.. of 8J.o0688ion of &11 parsons in In(11& 

except in Hindus and the MU8liTt.i)ThiS c1r&ft gave rise to 

the Ind.ian Suooession Act of 1865 wbicb. was further a.mandeCl 

and made more comprebensi 'e by the Indian succession Aot of 

1925. Further tlX)C11fioa.tiona and amendments were made In 

1928, with tb=J result that many of the previsiel18 of the 

Sucoeeeion A.ct of ti 1925 are now a.ppllcable to the willa 

made by the Hindus, Jaina, Si~b8 and Budh1sta. Twa this 

a.ct had a. 111 rect and important bearing on Hindu Legal 

history. Tbs Hin<hle 8l1c1 Muslims no Iloubt. bad tbeir personal 

la.ws for g01'erning Slccassion and inneritance. But tb,e lega.l 

position of many other persons wuob. &8 lite Cbrl8tl&na, tne 

Jews, vDe Aru:enl&ll8, {"litJ 10g10..-1n(11an8, ""U:l; Perese8 an"- the 

EUI'Oa-ma wa.s far from oitta.t" 8uu wrs\i ...... Similarly very 

. ... 
(13) R911kin, BaokgrounO of Inc1ian La. •• P. 4.5. 

(14) The iuccesslon Act W&8 wa11·reoeiYed from &11 quarters. 

Sir Henry Ma.ine &1 eo 'ery tllghly a.pprecia.ted this 

"'" useful piece of' lagi slation: 'R'9n Englana tbi 8 body 

of rules has never been put into so intel1igi ble and. 

acoessi bIg a. shape as it i 8 pla.oed by thi S 19. •••••••••• , 

The rules which it inoludes are for the most vart, Be 

enremel y Simple 8.8 to De rea.C11ly intelligi ble to 8. 

lay man and my belief is that any man of intelligence 

oan form a Competent jud~nt on their character and 

probable affects ••••••••••• It c10es not ~ppaar to rna 

tba.t for the saka of a.tta.ining 8implicity, the OOrmllSB

ioners so far a.s tbey ba'e gone ha.'!1 saorificed My 

rea.ll y valuabl a prinoipla of Engli sh juri sprud.en ce • On 

too oontrary, I rega.rd the system.hi ch they propose net; 
• 

only a.s muoh mora Intell&glb19 to the genera.lity than 

that which a.t present obta.ins in the Presidency TOllTl8. 

but 8.8 much more conduol va to the oertainty 9llc1 '.z 

ssoutltyof all lega.l trana&cti~n8·. 
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(15) 
uaaful purpo se a were a~rv8d by the ,vidence A.ct in 1872 

l16} 
and the Indian Contraot Act of the 88.!!B yeruci7~ef8renoe 

has already be8~1~e to the Indiani Penal Co~eC19rbe 

Civil ~rocedure Co~a and the Criminal Prooedure Coca. 
d .. _ .... __ _ ..... wI' ....... ___________________ • _._ ... ~ ___ .. _b_ .. ____ _ 

(15) The 1&. of evidenoe 'las very Y&.<fU9, unoertain and 

irra.tiona.l; it W8.S essentially base<1 on the prinoip .. 

la8 0 f 14uha.medan juri Iprudence .hi ch wars folle'lad by 

oourta during the Uu.lim rule in India.. Thera Wa.8 

haretl y any reI ia.ble 1a.. of 9Yidence. Ranoa a. 'ery 

urgent neoessity was felt for the codification ~f the 
'\. ~ ~ r-:~C6- A-u- ~. f~ ~ 'S7~ . 

la.w of fuiclenoe. There wa.s no amndmant of the ,. 
Evidenoe Aot So far. Tilere i 8 sufficient room for 

ra1ision and modifioation. 

(16) Origina.lly th3 Hindus and tm Muslims were goyamed 

by their personalla.wa and U88.a:t8 regarding contraots. 

But a. uniform 1&. for both th.ese oonm.mitie8 a.long Ui 

with others 'las neooornanded by too second la. Comni sa.. 

ion in its seoond. report. T m reall t. W8.8 tte India.n 

Contra.ot Aot of 18'72. This e.ot bas been oriticised 

from many standpoints and there i 8 soma just! f1 oation 

for tba remark. that it is a. perfect speoimen of bad 

oollifloa.tion. Ae 8. matter offa.ct many wmndmota were 

made to the C1ra.ft contract Act by the Select Comi tt98 

of tbe Legi Bla.ti V8 Counail. Naturally the Comni s8ion

are Oi~ not lilts it ancl ultimataly they had re&ispad. 

(17) It nead hardly De too aa.io. that the Indian Penal Code 

was the lD') at 1I91oorm piece of legisla.tion in 1i ew of 

the most mi sera.bIa plight of the criminal 180\1 of the 

~ time that was prevalent a.coording to the 9s88nti. 

8.1 prinoiples of 1!uslim jurisprud.ence amended. anel 

modified from time to time by the Briti shars. Lord 

Macaulay was tnus justified in applying bis first 

attantion to too dra.ft of the Indian Pena.l Code ~ 

tbrough the first la.w comnission. This A.ot was highly 

spoken of. Aooording to Wbi tlay itokee tm Penal Code 

was ba.sed on the English 180. butx a.t the same time it 
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(20) 
The fourth.law Cotmli 88ion was a.ppolnt.ad. on February 11, 

. ..._ ... - - _ _ ~... _ _ -~. -, 
wa.s It stript of the teobnicality and looa.l peoulla.r

It198. shortened. limpllfied. made intelligible an~ 

preoi ae· • 

{18 f The two ooiles of 11,11 and. Srimina.l Pro oedure after 
19J 

several amendments served the most useful purpose of 

Oeflning and enforoing oert&ln ra~lar procedures 

In both 01 viI and orimina.l 08.898. The complexi tis. 

and dUfioultias In ttle existing system of 1a.. coulO 

be very wall understood from the following worOs in 

a latter written to Governor Gener&l in Counoil by 

too ju<1ges of the Supreme Court of Caloutta. ••••••••• 

There are English Aota of Parliament spaoia.lly 

provi<1ed for India, and otnar. of whioh it is doubt-

ful wt¥:»thar they apply to In<11a. wbolly or in part or 

not a.t a.ll. Thera i I the ~ngli an conmon 180. and. 

ocmatitution.of whioh tbJ a.pplloation, in many 

respects, i8 still I!k)re obscure and parplt-xeO; 1Ia.be

medan law and usage; HIndu 1&.., uS&ga and 8oripture, 

Charters and letters patent of the CroM'i; Ragula.tion 

of the Government. soma made declaredly under a.cta 

of pa.rliament partloula.rly autborlelng them and othe, 

rs whioh a.re founded a8 soma say on the general 

powar of Government entruete<1 t. the Company by tba 

Pa.rliament and 8.S others a.sSart. on theIr rights 8.& 

suooessors of tbe old Nat! 'a LTo,arnman"'a. Soma 

Ragul&tionl require regi atry in tm Supreme Court, 

otber8 do not; BOne ha.e affeots genera.lly through 

out India, others ara peculia.r to one Presidenoy or 

one town. There &ora ColllDiasions of the Go'eTOUl9ntut 

and the oiroula.r orders from the Nizama.t Adala.t 8l\~ 

from the Di wan i Ada.la.t; trea.ties of the Crown; traa.... 

ties of tne Ind.ian Government ••••••••••• -. 

(20) Lord Sal! sbury, the then Seoretary of Sta.te for 

India. wanted to dra.w too attention of the Government. 

of IndIa by saying that ·the long and oontinuous 
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1879, whioh included among others, Dr. 'bitley StO\[88 .~ 

was a.lready entrusted with the ta.slt of draft.ing bl11e on 

I Trusts, Ea.sements. Al1u~i~n and. Diluvion, Va.ster and 

Servant, Negoti!).ble InatrulMnts and Transfer of inmya.ble 

property. T hi 8 cOUlDi 8sion also r8-1 teratecl wi tb i t,a 

predeoessors that tbeba.eis of Indian ooc1ifiaation abould 

be English 1&. subjeot to neoessary and desirable exceptio

ne and modifications. The proctltss of oodification 'las a.lae 

5till tP oe continued. The lOOat strildnB empha.sis of thi8 

Commission was laid on the oonsideration of Indian oircum. 

stances and customs in ma.tters of cocllfiaation - .& sat of 

aS80oiations through which thamiod of the enquirer i 8 

spontaneously affected IIi th an emotion or too %.ik.u 

reflex of an emotion a.ldn to that whicn will be on 811 y 
)J 

occasion felt by too ordinary}luesa.11D8ll or RinOut Still 

more emphatically the Comi ssion auggestec1 tbat the Im1ian 

system of laws should not be ignore~ in oodifying laws for 

India. In this connection a s-peolal reference was made to 

Hindu La.: -Hindu society bas ita om la.,s of unmea.eureCl 

antiquity. It has ite religion closely interllOren with t- ]I 

these 18.lIs. It baa too customs whi en t bat religion COU6. 

cre.tes and springing frash from the na.ture of the people ••• 

It i 8 a. living body that 1i9 have to dea.l with, identi oal in 

soma respects with others of the same spfcisa but with. its 

individua.lity and. its need for in<1ividual treatment'- ••••• 

A8 it bas Deen seen a.bove,legialation 

during the BritIsh &elmini stration played a. very important 

.. .. - $A! _ -
oouree of a.ation whicb. bas been pursUe<2 by the Indian 

Government in &11 its branohes forbids me to regard t be 

question of 01 vi 1 00<18 to India in any Ban se an open 

ons" • He further deolared that tftne completion of a. CO~8 

of law is an a.coepted policy whioh cannot now be 

abandoned without grea.t detriment t. the people an~ 

serious discredit to the Indian Government-. 
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part through co6ification in the development of the 

Indian Legal Hi story in general and. the Hindu Legal History 

in particular; and. tbtough professetly the Brltlshara were 

not in fa.vour of modifying the personal laws of the Hindus, 

still &8 & matter of fact such mo~lfic&iion did take place 

on many topiCS of Hindu 1a.. inspite of the -na.tura1 senel. 

titanes8 of the Hin<1us a.bout leglala.tiv. interference "ith 

T~ltars olosely touohing their (2~ligion usage. an(j obser

vances':. The obser9a.tions of Vorley a.re ,ery si81ifioant in 

too. 8 oonnection. T be legi ela.tion 8 affecting too personal 

18.lIS of the Hindus were a.lways supported by a.tlaaet some 

sections of the peoples. liIU Thus ba.cltet1 grea.tly by the 

publio opif!ion many changes in the Hindu persona.l 1a. were 

effected. Reference may be made in thi B conneotion to the 

epeci 801 enaotroonte that have been paseeo. for impro,ing the 

poai tion of Hindu women. By the Hindu "idows Remarri8.@:1 Act 

- - A. • _ _ 

(21) These a.re the words of Sir C.p. Ia Ilberl. 

(22) • In oonsl<lerins the propriety of a.l taring or abro@&t

ins the Hindu or Ua.homed811 laws, all preoonci8,ec1 

notions of the ra1a.t! '9 excellence of tm English anC 

nati 99 system of jurisprudenoe ailoulO be ta.ken 8.8 

seoondary consideratioD; nor should it De called in 

question whether suoh systems a.re in themsel vea sood 

or bad; for it should never De forgotten that in the 

present state of sooiety in India, they are undoubted

ly the best adopted to the wants and prejudioes of the 

people who form the grea.t bul~ of tbe popula.tion of 
that 

the country;/tbey are an integral part of the faith 

of that people; and that though we may not be bound 

by absolute treaty, we have virtually ple~ged o'er~ 

lIel vee to preserve them by repea.ted proclama.tions and 

en aotmen t.- . 
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(23) 
of 1856 J Hindu .i<1o_e a.l eo could lega.11 y remarry. 

The Hindu liomens' Rights to peoperty bt pa.ssed in 193'1 

and a.menda<l subsequently 80180 gave soma increased ri@bts 

to Women and t hi 8 legl 81 a.ti on has ,ery fundamenta.ll J 

a.ffected ttB conoeptions of joint family, Coparcenary, 

Parti ticn and inheritanoe in Hindu La. •• A.nother Aot. that 

has gl ven som new. rights to 'lOman in Hinch! lall i 8 the 

Hindu Ma.rried Womena' Rights to separa.te Residence and 

Maintendance Act. It 11808 passed in 1946. This Aot providsa: 

for eepa.rate residence and right to maintenanoe for & 

wife from her husband. under oertain oonditions even 

without ha.l'ins juC1ioia.l separa.tion. The ohild llarriage 

Restra.int Aot of til 1~ &1!'e has C10ne a..Cloy n~ ~U .ue 

a{~1f ot" ea.rly ma.rri~e an(l multiplica.tion of girl ... 

f:idows. Aga.1n the Hindu Ma.rriage Va.lidity Aot of' 1949 

bas introduced a. very great innovation on tbe sooallad 

caste system euppoeeO to nave bean prevalent in the HinOu 

society from time immemorial(2~foordinB to the prOVision 

of thi 8 Act inter caste marriages ha.'8 now ... iJ .. beoome 

va.lid - and • no mrriaga between Hindus sh.a.ll be daeQl9a 

to Oe in valid or ever to have been invalid by reason only 

of the fa.ct that the parties thereto belonged to differoot 

religion., castee, BUb oastes or Beets-. Another very 

striklng legiela.tion on Hindu la. of marriage is ttB 

Hindu Uarriage Diaa.oilities Reroova.l Act (Act WIll) of 

1946 .hi ch came into effect on No'ember 22, 1946. Thi 8 

A.ct • deola.res t hat no marriage between Hindu8, which i 8 

otherwiee va.lid. shall be inva.lid by reason only of the 

fact that the parties thereto- (a.) belong to the same 

(2~, There was a grea.t difference of opinion amongst the 

different taxt writers and. coamentatora If the 

remarriage of & widow was valid. (For ~etail8 on ~. 

t hi 8 point vide Supra.). 

( 24> See Supra.. 

(25) Before the pa.ssing of thi 8 Act there was a. confus

ion on thi 8 point and a.ccorcUng to 8:)fm HIgn Courts 
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Gatra or Pravara. or (b) belong to different subdiviaion. 

of the 88.UB oaste.The first part C1efinlt8ly legalieea 

sagotra. marriage. though the genera.l judIeiIM opinion haa 

been 80 long against it. The second part practle&lly gives 

effect to the existing law 1IhiO~ recognises, 8.8 vat~} 

marriages between different subeli visiona of the aa.me Q8.st.9~ 

18 regards the Hind.u law of inheritance 

as modifie<1 substantia.lly by legi elation, reference may De 

made to t~2~tndu Inheritance (Removal of Dlse.bilitiea) lot. 

(Act III) of 1928 a.o.d. the Hindu la. of Inheritance (A.mn<1.. 

ment) <Act II) of 1929. Section 2 of the former Act, providel 

th8.t -not withstanOing My rula of Rindt la. or custom t. 

the contrary, no parson governed by the Hindu La. otber 

than a. person who i 8 and has bean from birth a. lunatio or 

idiot ahall be excluded from inheritanCe ot from any right 

or share in joint family property by reason only of any 

~i488.se. deformity or physica.l or mntaJ. <'-efect-. 

This legisla.tion 1Ia.8 neoessa.ry to 

modify the Hindu la. on the point whioh was other.! ae ba.sed 

on the texts of llanu, 'Yijna:,a,lltya. and Baudhiyan& acoorcUng 

to .lbm too theory of inheritance implies that wea.lth 

de seen ds on the bel r to ena.ble him to re saue the decea.sed. 

from aterna.1 misery; consequently one whl 18 una.ble or 

unwilling to perform the neces8ary rites is inoompetent to 

inherit • 
• - .. 

&uch intercaata marriages were void. 

(26) Dr. B.K.Mu kher jae. luCJge ~preD8 Gourt. Indl a. prefa.ce 
~ 

to t~ 11th Edition of DJ' .vulla.'. prinCiples of Hln!11 

La. •• P. VI. 

(2'1) T hi 8 a.ct i 8 not retro speoti ve. T hits -if a. per lIOn 

suffering from any pnyeical defect baa befers pa8sing 

of Aot (20tn September. 1928) been already exoluded 

from inller1 tance or from a. sb&re on pa.rtitiNl, tbe 

Act c10ee not entitle him to claim the inheritance or 

the share on Pa.rti tion- • The A.ct do98 not a.pply to tt. 

naya.oh&g& 80hool and it ~6S not affect I!k)r&.l defect, 

BUoh a.s enmity to father or unohastlty. 
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Thus Manu says. -A.nBtatiktrvapatlt& jatyanclha.

vadhirastatbi unmattaja.d.amlk&a'ca. yeos. Keoi\l\mlrln c1ri yin-
• • 

Simila.rly yajna.val. kys. ea.y.,. 
·Patitastatsutab. Itllvab. panyrurunmatta Ko js.Oa.b. 

•• • • 
Andboci Id taft ea.rogarto bbarta.vyiate niram8!Lkih· 

• • 
In the langua.ge of Bauliha.yana -A.titavya.va.b&rin gr&a&ocbi 

d.ana.! h bi bhriyun; AncUlil ja.da.k.lfv a:' Y&8an i ,y&C1hi taclima l oaw 
• •• • 

min 8.n pa.ti tata.j jata, acoa.· ( ) 
• • 28 Section 2 of toe Aot II of ii 1929 pre,lOea 

that - a. son r. c2augbter. daughter T. ai ster and 8i .tar r II .. n 

ahall In the order 80 epeoifled. b. entitled to ranlt in the 

order of succession next after 8. fa.ther's fa.tber and before 

a fa.ther's brother provided & tbat a. siater!:a 8)n ahall not 

in 01 ude a. son a.Qo pte Cl a.fter the 8i ster' II dea.t h. 

The last and the most important epoch in tbJ 

Hindu Legal Hi story i 8 the &dmini stra.tion of Hincll Law by 

the British rulere. Though this i8 the last epoob atill the 

last Word baa not been spoken In may topio. of Hindi La •• 

A ra"olutiona.ry propoaa.l bad beoo rm.<le to {f§1ifY the Hinou 

law by the introcluction of the Hindu Coc1e Bill and it. 

fragments in tba central Lag! sla.ture of India.. 

- - -". -= - - - - - • , 'I 

(28) The A.ct 1a not retro .peati va and applies only to the 

Vltakear& school inoluding ita subdivisions such a8 - - . -Ma.yultha. but not the Daya.Db8.g& 8chool. It CatDB intI 

force on FaDruary 21. 1949 and thua it i8 a.pplio&Dle 

only to oa.ess where the question of arucc9ssion opens 

after t,ha.t <la.te. The A.ct applies to the Ja.ins In 

Gujrat who a.re go'emed by tba Ma.yU'tdl&. (43 Bom. L.R. 

114) • 

(29) iban the Hindu Coda Bill waa being ~ ... discussed 

before the Parliament in September. 1951. the Prima 

Minister Sbri Ja."e.ha.r Lal Nehru ruggestec that a.a 

there was little ebanoe of the wbole colla being enact .. 

Ild by Pa.rliatmnt within the •• abort tims a.vaila.ble. 
-It was desirable tha.t 8. pa.rt of the Code should be 

passed in the prefJ9nt &ession and the part selected 
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The Hindu Cod.a Bill and its, fragments will 

be <1i sousaad IJX)re fully in the naxt chapter. 

The policy of tm British rulers wa.s vary 

.ignificant in matters of modifioation of the ~ 

personal la.s of tM Hln<lus and t~oy8.Mmada.ns. They 

Degan with the policy of non.interference and generally 

-- • 1I~ • ...... . .. - - - .. aa 

Wa.8 that re 1 a.t in g to marri age an Ii (21 vorce. T be 

(11 sQusaion oama to an end. a.f'ter somtime. Ul tima.t"ly 

the Parliament bas deemed it fit to split too, HintlJ. 

Code Bill into pa.rta. The first part of tte Hindu 

Code tiill wa.s praaentad in the Upper House on July 

28. 1952 under the title The Hind. llarrla.ge and 

Divoroe tilll (VII of 1902). 

(30)iarren Hastings Dagan with the general proposition 

that the Hindus should bego,emed "by the l&.s of 

their ab&atra.a and the Muslims should be geverne<1 

by the la.ws of their Koran. The policy tlllls enunc "a.t8c1 

to wards t tB very earl y years 0 f Sri ti ah Con taot was 

sorupulously adhered to through out tm 8..lbsequent 
4+-" 

ye8.1"8. And further rmra.,.8ll affective and sinoer9 

reali satton of thi 8 80hema Hindt an<1 Mus! 1m law 

officers were appointed to help th3 English judges by 

oorrectly interpretting their own 1&W8. The peats of 

theae na.ti Va 1&. offioers were aboll atBd only wban it 

was peraei 'ed that the foreigl judges ware on flrme.r 

ground to admini star tha 1a. indapendt1y of theae 

law offioer •• Act II of 1864 was paesad to put an end. 

to thi s 8yst~m of Na.ti va La.. officers. 

Sir 11111 iam Jones (11 (i not perhaps exaggerate 

when he ea.i d that -it Would be a.balrd and. un just to 

pa.ss an ind180riminata oeo sure on eo oon siderabl a a. 

body of men. but my experience justifies o:a in 

deolaring tb.a.t I could not with an easy conscience 

conour in a decision merely on the written opinion of 

native lawyers in any oausa in whioh they oould havs 

tba rSIIXJtast mu interest in mi slea.(ling the court. 
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&.110118(1 the then axi stant systems of 1&. to prevail; b.lt 

gradua.lly they began to assart thamsel'Ve8 being of oour 89 

DacKed Oy a strong section the public opinion. In 801D3 

of the oasas the admini stra.tion of the Hint11 Law bJ the 

lSritish rulers resulta<1 in unmixed gooO for the aoolgty 
\.oW' 

though even these casas a.s well there IIa.S a. vaMmsnt 

opposition from the orthodox 89ction of the Indisn Public. 

The ·Sa.ti- rites. the sacrifice of ohildren into tne 

liangas are not rID Bunderstoo(] by the present genera.tion of 

too people. But wi ttl the preaent Hinc1I Code .oill the 

question ie not the question of qua.lity a.lone; it is a.l~ 

the question of quanti ty as 11911. It is no g&inaa.ylng tbs 

f~ot that the question of quantity has struc~ the people 

mra than the question of qua.l i ty. Some qua.ll tati ve ohan. 

ges zrd bad already been made In Hindu La.; but thie time 

t tw quality plus the quantity bave evo ked the grea.test 

critloillD. The British rulers by maana of a.d.miniatratlv9 

mea.sures. legisla.tive a.ota and judicial deoisions 971erted 

an immense influence in the development of Hindu La.. -~ 

unprecedented in ita hi story. 

a. or rill: riB IT I::iH ti?~ 10 D ltIHI \.!H IN jI L U~ wED f li~ .. E xl --. _ _ ... ~ 

DEVELOnnmrr O~ HINDU LAW 'tOrRE uR~'rE.:)T -- - -_. - . 
~lT~T: -

Thougtl a.s a. matter of fact the liritisn rule 

was Introduced into India by the assumption of Dewani by 

- - - . ... 
nor howsoever vigilant 118 might ba. would it be very 

difficult for them to mialeao. us. for a. aingla obscure 

text, explained oy themsal V9S, migh.t 08 quoted as 

express authority though perhaps in the very boolt from 

which it was select~d. it might be <llffsrently expla.i. 

ned. or introauca~ only for the purpose of Deing 

exploded. 

Even it there lias no Slspicion of oorruption 

on the part of the interpreters of the 180., the D 

ecienoa which ttlay profess i8 in suob a sta.te of 

confusion that no relianoe oan be pla.oed on their 

answers- • 
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the Ea.4t In (U a. Uompan y in 1765. the a.atua.l i nfl uen.::e 0 I 

Loo Eriti eh admini etration particularly in the <levelop ... 

mant of too Hindu La.. could not ta.ke plaoa .. 80 promine

ntly befora the middle of the 19th century. Con at! tution 

of the legisla.ture Slut the estaDlishment of High Courts 

with their subordination to the Pri'y Council served a.s 

impetus for the development of the Hindu La •• The 1eg1 s

lature Degan to introdu08 rew lals roodifying old ones and 

the courts of justice also Degan to pronounce juagments 

whioh ware not alwa.ys in keeping with the genius of the 

orthodox HinC1u syatem of 1a •• Thus though major changes 

lIara wrought in Hinau law at a. ra.ther late state during 

t be bri t.1 sh admini station in Ind.ia., still many important 

obanges and rmo.lf'iaations \\lara effected evan shortly after 

the assumption of DeVlani by too mast Inrlia Company. 'rhe 

first rule according to Field of subet8l1ti 'a la.. for the 

oourts in the Mofuesil .as to be found in section 2:5 of 

the ~dioia.l Regulations of the 21st AU@lst, 1772. The 

section provides that -in all Blits regarding inheritance. 

marriage, caste and other religious usages or institutions 

the lawa of the Koran with respect to the ldabomed811B anc2 

those of the Sha.ster with respect to ttB Gantoo8 shall 

be invariably u ~hered. Uk to~-. No proviSion was, 

however. rrade for ca.ses not included in thle rule. The 

same rule wae repeated in the judicial Regulations of the 

11th April, 1780, but the ouneslon was correctecl by the 

speoia.l direction to the Superintendent of too Dewani 

Adalat who should • in all point 8 which hava not baen 

axpreesly provided for by these Regulat1~~f act Oiacretio

n&lly and according to the best of hi 8 jurlgment~ In the 

(1) Introduotion to the Regula.tions of tho Bengal 00<18, 

P. 211. 

(2) Section 42. 
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Regulations of the 5th July, 1781, tlrawn by Sir Elija. 

Impey. the rules for the Hindus and too Mahomedan a were 

Btill retaioea. but there was an additional protision 

that in all cases for which no specifio directions were 

gi ven. the judges snoulc1 act acoording to - justi oe • 
(3) 

equity and good oonsoience-. This two fold(Zle of sub-

stantive civil law was raproduoa~ in the Regplations of 

1793. Whan Regulation. I V of 1793 was extended to the 

province of tlenaras by Regula.tion VIII of 1795, the 

following addition was made to the rules regarding the 

admini stra.tton of Hindu anO Uahomedan systems of law: 

IIIn causes in which tM plaintiff aha.lloe of a. different 

reI igiou8 parauation from the defendant. the deoi sion is 

to,. be ragulated by the law of the religion of the ·la.tter 

excepting .. hera ~uropea.na or other persons not being 

e1 thar Mahomedans or Hindus shall be defendant e in which 

oaBea the law of the plaintiff is to be made i~ rule of 

deoi eion in a.ll plaint e and actIons of a. 01 vl1 nauture". 

In 1831, the Munslffe were for the firBt time investe" 

witb genera.l powers to try cases respecting real property 

by the Regulation V of' that yea.r. It was provide~ by that 

Regulation that in a.ll caSas of suocession to or lnbari t .. 

anoe of landed, property. MahomeOan law would a.pply to the 

Mahome<1an 8 and HinOU law to tbeHinl1us. tlut wbgn the 

religious persuation of tm pa.rties was different. the 

oase was to De tried according to the law of the defendant 
__ b _ ~ &&bi 

(3) Section 60 for the Mofuss!l Courts of Di.ani Adalat 

and ;;)ection 93 for the ::>a.cJar Diwani Adalat. 

(4) Section 11 of Regulati on V of 1793 ana Section 7 of 

Regulation VI of 1793 SIpply the defioienoy by enaot-

ing that these courts reepecti,ely shall in trying 

original ca.ses Mel a.ppeals - proceed in the S8me manner 

Mel wi th the lik.9 powers and authority and 8.1bjeot to 

ttB same restriotions, limitations and. exoeptions as 

a.re presori bed to the Zilla. and City oourt~·. 
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In absenoe of any definite provi aion of law the oases 

were to be tried according to justice, equity and g~o4-

ooneoienoe. F1rof6) referenoe to too a.bo va and other 

relevant Regula.tions it will be a.bundantly olear tb.e.t S 

though 80me obanges were introduoe<1 8ll~ mo<1ifioation 

& effected regar~ins the oonstitution and the juriadiotioD 

of the diff 9rant oourt 8 a.s t hey en etad from the tiD'» of 

t be Mahomedan rule atlll there wa.s hardly any a.ppreoi a.ble 

interference with the persona.l systems of Hindu and 

Ma.homedan law. At the outset tm Hritiebera a.ocepted for 

tll:t adml~~rra.tion the ma.chinery as devised and maintained 

by the Mualims. out tbey c11d not inter ... fere with the 

a.ctual a.pplioa.tion of the persona.l systems of la.w to their 

subjects. Thus writing to John Buller on the 12th. of 

October, 1781, Warren Ha.stings saic1. • •••••••••••••• ~8 

the natives are not to be tried according to our notions 

of justice. but Oy t b3 satanli shed la.w of the oountry 

... .. 
(5) Section 3. Regulation VIII. 1795. 

(6) A.ccording to Sir lIilliam Marllf.ey (Hindu anc1 MabomaC1a.n 

1a.'I, PP. 7., 8.) ther6 .oulo. not be any question of any 

la.being made by any authority whatsoever exoepting 

the Emperor of Delhi WM was still ruling tnere. T~ 

Dewani grant9d to the East Inc1ia. Company, 'JII.eant only 

the oassion of some a.clministrativ9 privileges. Tho 

British GoVernment ooul~ not Oiraotly promulgate law 

to interfere witb. the la.w of tb.e country. 'fhay could 

only suggest and a.c1vi sa oerta.in • regulations- for t be 

affi ci.3nt admini Bba.tion of the people sub jact to the 

80 vare i gn aut horit y of t he Emperor of Del hi. It was 

for thi 8 reason that accorC1ing to Ka.ye ttn British 

GovamOBnt objected to the USa of too word -la.ws- by 

Lord Uomwallis; 19ow8 proper oould be prolDllgatad by 

the ~mperor of Delhi alone to whom the Ea.st InOia. 

Company was 1ega.lly rasponei ble. {Ka.ye - .. Admini stra.ti

"n of East;, India. Coml)8llY. P. 83. 

(7) The MUSlim law of a.clministration was largely reta.ined 
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exoepting in very extraordinary oasas where it had 099n 

usual for the Government to interposa, I must request 

that you will permit the officers appointed for that 

purpOS9 to oarry the mK 9n010890 warrant into immediate 

exeoution·. A,s it has a.lready baen noticed. in tb9 preced

ing Chapters, Hindu 180. 'las mainly a.<lmini stered by Hindu 

Panobayata and Ca.sta tri DUna1s for most of the (11 sputas 

which would not be usua.lly dragged before too courts 

suring tb.e Mus1 im rula. But if any such case Wa.8 at all 

brought befora the kingf I oourts. tba Muslim !dngs or 

their officers would a.djudiOe the d1 sputa 8 .itb referenoe 

to justioe. equity and good oonsoience, when purely Muslim 

laws .ara appli9d to the MUSlims. Contra.sting these til. 

systems. Fiela rightly observes that ·under the Ua.homed811 

Government juati Os wa.s eli Itrl but ad by t'lO rli stinot Classes 

of triounals. viz •• (1) thoBe of the Kazis who a.c1miniatered 

the ela-Dorats system of 'Mahomac1an 18.11 and (Z) tho sa of the 

iubx officers of the Government who~e.uthority was 

regulat9~ by no fixed rules but was generally a~aroised 

with a view to their om interest more specially whan the 

litigants were a.lian inK raoe anti oreed. ·rhe king oocasion-

80lly enquireO into petitions but oa.1ls of war atId other 

oare of State laft little lei BUra for ta.king any regular 

syatamati 0 share in t be a.c1mini stratton of justi c e. ••••••••• 
To oompara OnB thing \litb another. the pure Ua.bomaclan 18.. 

a.<1ministarad Oy the KaziB .a.8 jus oivile. 'rhe Iting's 

officers like "the Roman Praetors had to supplement this 

law, for Hindua and" others for whom it cUd not provide. 

The absence of system and the ra.paoity of the times 

prevented thai r jus honorarium from assuming eit her in 

- . 
by ta.rran Hastings who a.t the same time reoogni 89el 

Hindu la.w also for the ijindua. 

(8) Wa.rren H.a.atinbS 'laS .ri tins in reply to an. en quiry 

made by John Buller regarding the exeoution of certa.in 

puni stIDant awarded to carta.i n C1akaits. 
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form or flJbatanoa 8IlJ thing 1 i ke the 8ha~)' of a. new 
(9) (10 

body of a.oqui "t,8os- • A.ooording to F i tjamas ;:)"t,epball. -tbe 

a xeroi Ie of arimin al juri s<1i at i on i 8 bot h in t haory an <i 

in fa.ct too most distincti va and most ea.slly and. genera.lly 

raoogni sad lISt mark. of .'araign power in a.s !II.loh. 8.8 a.l1 

the world. ovar the man who oan punish i8 the ruler-. 

Savan years after the a.sBumption of the Da~ani. the East 

Ind.ia Companyts GO'errHoont took. up the fir~1fi9P towards 

the improvement of the adnrlnlstration of justice. I(l~Sder 

to gi va ea.sy and free a.caess to justi oe anc1 ralief a. box 

was to De lapt a.t the door of the oourt house or Katoha.ry. 

The litigants might "lod.ge tb:tir petition8 therein a.t any 

time of tba da.y. Tbe Qy of the Dox was to De kept by too 

collector himself who Would open the box and 'i: have tba 

grievanoes and the compla.ints read. in bia presence only on 

the oourt day. Trivia.l anel grOUl;1sss complaints were to be 

puni she<1 wi tb. a fine not exoeeding f1 va rupees or corpora.l 

punlailnant not 9xoeacUng twenty laahe 8 -- according to tbe 
• 

gravity of the offence aoel the sta.tus of too rm.n in the 

sooiety. Tba daooits h.a.c1 to be executed in their own 

village -for tarror and example of otb9r'~ The prefe8810nal 

<18.00 i t 8 waul d be in fl i otec1 cap1 ta.l pun i sbment an <1 t bey were 

to be con<1emneQ to perpatual sla.yery. It was proposed by 

Warren Hastings in 1773 -that a.l1 oon,lcte<1 felons 

sentenced for life ahall be II 8010. 8.11 8l8.ve,-. It was a.rgued 

by him that thereby the Go'ernment would be- • relea.aelJ 

from 8. hea.vy 8zpen8IJ in erectins prisona.lteeping gua.rOs and 

maintaining a.oourulating orowds of pri soners-. Moreever 

- - - _. w· 
(9) Introduction to the Regula.tions of the Beng.a.l Code. 

p. 169. 

(10)Kinute on the administration of justice in British India 

(No. 89 of Seleotion B from the Recor<1s of t he Gatt. of 

India.. Home Department. (1872). 

(11)Regulationa of the 15th August, 1772. 

(12)Thi 8 was <lone clearly in imitation of .bat IIa.S don. by 
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the sale of convicts 1IOuld fetcb cooflgrraOl& sum to 

w@D8nt the revenue. It was al SO prov1dea that in all alite 

regarding intlaritance, marriages, oaste and other religious 

usages or institutions, the law8 of the Quran will 

in varia.bly be adhered to inraspeot of Mahomedans and the 

la.s of the :;)haater Vli11 be strictly follo.ea with respect 

to thA Hindus. On these occasions again. the Maulaviee and 

the t'811clite ware to a.ttend and expound the law. 'fhe cuetom 
• 

of consulting Muftis and Panc1its existed from an early 

period of Muslim rule; thi 8 practioe wa.s a.dopted. by the 

Bri ti ab rulers a.l eo. In 1605. the Hindu and Mabomeclan la.w 

Officers ware oreated Sadar Aadne by virtue of their 

offices. The institution of employing Panclits 808 offioia.l 

referees in helping the exposition of the .::>anskritio 1&. 

wa.s a.bol! ahed in the year 1868. The interferenoe of the 
albstantati va 

British rulers with the/".llmktu civil lall wa.s steadily 

in the increase ana their attltuoo o~ft~ be clearly under

fltood from the following genera.l pro'i sion. 

-Where in any suit or proceeding it is 

necessary for any court under this Act to (1ecide any 

question rega.rding sucoession. inheritance t marriage or 

oaste or any religious usages or Institutions. the Mahometl

ana law whare the parties a.re Mobamedatla and the Hindu 180. 

in oa.sas where the parties are Hint1ue shall from the rule of 

deci sion except in 80 far as such law bas. by leBi slati va 

enactroont been al tared or aDoli shed. In oases not pro'ideQ 

f or by the former {:ia.rt of thi 8 section or by any othBr la. 

for the tillS Dains in force. tbs court shall act a.ooorCiing 

to ju8tiC9,equit"y and gooa oonsoience-. 

_ d 
.... £ZI -. 

80 me Muslim rulers incl,uding Ja.hanglr who &lso ba.<l a 

Oox tied with a ohain of gold from the Place up to the 

street wherein people coulo. easily lodge their ~mplalntl 

lil thout delay or hara.ssment. 

(13)TM RegJ.lations of the 21st August. 1772. 

(14) Seotion 24 of Aot VI of 1871. 
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The Bllcstati V8 la. of too Orimina.l oou

rt8 also oontinuec3 mainly to be }-do.JIualim in oharacter t 

&till there were maIlY roodificationa(l~rference may be 

made to some of them. Sla.very wa.s a.Oolishe<1. T~~fa.b.ine 

could no longer ola.1m exemption from Capital puniatlDent. 

The punisment of taahhir or carrying 8. C2elinquent through 

the town on ana ass 18i th bie face black-ened was 800011 shad 

by Aot II of 1849. T be)U8e of the Kora or scourge wa.s 
(11 

forbidden and tbs rattan 8.lbsti tuted rn therefor by 

section 4 of Regula.tion III of' 1825. ~'emalee were exempted. 

from flogging by section 3 of the sana Regula.tion. T hi 

relation a of Dllrderac1 man were c3e ba.rred from par{!oning the 

offenCer since 1790. -It was also enacted that the doctrine 

of Yusuf and 14a.bomed should be followed wI thout tb3 

<11 etinotion of A. bu Hanifa or other .ords that tba intent ion 

of the criminal a1 thar evidently or fairly inferri ble from 

the nature and oircumstances of the case and not the 

manner or instrument of perpetra.tion except as 8,IOOn08 of 

0t1A)t911t should constitute the rule for determining the 

punishment". A.ccording to A.tu Hanifa. it W80s. rrurdar to 

Idll a. child outting1ts throat witb a. knife or any other 

lethal weapon. but it was no murder to kill it by holding 

ita heaa under watar until it was suffooa.ted. T~ profees

iona.l misoreants atonoaaa. the dIstinction and they could 

a.ct accordingly to a.void the oonsequenoe of legal murders. 

The puni ohmant by mutilatIon .8.8 a.boli shad. in 1791. 

. .. 
(15) 3 and 4 W. IV, Cap. 85. beotion 88 and Act V of 184S 

(16) ;:)gction: 15. Regulation IVII of 181'7. 

(17) In 1787 there was aome change in the 8y8~am of 

adrnini stration of justice in pursuance of in atruct .. 

Ion 8 brought out by Lo rO Uo rn wall i 8. TheM agi at ra.te 

wa.s eDlpO Vl8red to i nf1 i ot oorpera.l pun i stlDent not 

exoeeding 15 rattans and Impri eon.,nt not exceeding 

15 da.ys in patty offenoes. Tbis wa.s the first direct 

exerc! sa of crimi nal juri sOi etlon by iurepean funct .. 

ionaris8 in the llufa,ssil. 
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Fourteen years' imprisonment with bard labour W8.8 

BUbetitutecl for tba 10s8 of two limbs and seven years! 

imprisonment for the 1088 of' one. The sa.orifioe of 

ohildrAl' at sea.1Ias prohilJite{j oyiisbula.tlon VI ot 1802. 

'roo posts of 1!1.'1 offioers who expounded the Uabomedan 

la'll _era &boli8~d by Act II of 1864. 

3. IllilliII'III Dli'~'ERENT ORGA.NS THROUGH WHICH 0: 
d __ ~ .. : --~ ... _ •• .... .... 

HINDU LA~ 'iA.:::I INb'LUm;UIID DURING fHE bRI'rI~1i ..... .. _.. ... -
flERIOD: 

• 

A8 it has D99n notioed a.bove, after the 

assumption of the Dewani, the lio,ernmant of J:iast India. 

Company adopted the polioy of a0801uta non-interferenoe 

at the outset; but being dissatisfied with the mod.e of 

al:1mini staring just! 08, the Government baga."}\-to interfere. 

In that oa8e also the amount of' influence or intarferen08 

'las mininum. But with the groiling needs of the people and 

similarly the growing aonfidenoa in tbe Government mora 

and Dk)ra interferenoe wa.s na06s8a.ry and a.otua.lly resorted 

to hy the Briti sh Government. A sort of unoertainty and 

oonfusion prevailed for sometime after the a.ssumption of 

the Dewan1. Thi a state of things pra.otlcally Oegan muoh 

earlier during the deolining years of the Mughal empire. 

The Zemindars, farmars and other revenue officer8 aS8UID9d 

a. pOfler for whioh no provl sion was made by the laws of the 
(19) 

1 and.}T h.a rssul t of thi 8 sta.te of t hinge .as best de Beri bOlO 
(20 

ed thus: 

.. ¥4 - '*4 ill * 

(is) Field, Introauction to the Regulation of t be liqnga.l 

Co de, p. 177. 

(19) Mr. Shore aamita tba.t he cannot tra.ce any <lelsgation 

or investment of power for the trial of delinquents 

and the intliotion of puniemant upon them. If it 

was eVar exeroi sed it must have bean oon sl ~er9d ei ... 

ther as an enoroachment on tbe roya.l prerogative or 

to have an sted by aIfferanc9. Mr. Grant can siders 

tbat a Zaminc18,r t s 'bmi: sana.c1- conferred an inf9rif)r 
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-The subjeots of the Mugha.l empire 

derived little protection or seourity from any of thBse 

courts; and in general though forums of judioature wera 

established and preB9rved the despot.ic prinolpia of the 

<iovernment rendered them the instruments of power rather 

than of juBticr..not only unavailing to protect the people 

but of tan the means of the most gr~vious oppression 

under the cloa.k. of judi oi 301 Oha.ract{~~ 

It, i 8 also clgar from t be sana source 

t hat the a.dmini stra.tion of' justi oe during t 119 vigour of 

the anoient constitution was liaOle to grea.t a.buse and 

oppression, that the judges generally lay under the 

i nfluenoe of intera st and often un(1er that of corrupti on; 

and that the interposition of Government from moti Vea of 

favour and dtsfavour was another frequent oauSe (}f the 

perversion of justice. "In a. latter fttom the iresident 

anrt Counail of Fort iilliam of 3rC1 November. 1773. it was 

rightly etat9?2~rt the regular course of justi09 wa.s 

eveIjwhera 8UspenCle<l; but everyman axeroi aet1 i t f~) had 

too power of compelling others to suDmit to his deoision. 

The Zemindars were prohibitadDy Beotion 66 of the Regu .. 

la.tion VII of 1793 under pena.l ty of f ina from ta.K.ing 

oogniance of or interfering in matters of causes ooming 

wi t bin t he juri s<1i etion of the courts. The initial 1XIIctu.

..... Xut uncerta.inties ant! confusion wara gradually 

81 iminatea from the admini stration and ultimately the 

- -
jU(li cial authority simila.r to t hat of an Engli ah 

justice of the peaoe. 

(20) The bev9nth ~port of the eoam! tte9 of ~orecy. 

(21) Ibid. 

"' 

(22) Govemor Varalet in his instructions to his 8Upervis.. 

ora in 1770 described aV9ry c1ec18ion of tM Mabomedan 

authorities as corrupt barga.in with the highest ~IID 

bidder. 

(23) Spe8,ldng t.tk)re specially of the Upper Provinoes tM 

Earl of Moira wrote tbus in 1l?15. -The fOI"ll'Br system 
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British rulers introduce~ more an~ more systematic and 

elaoorate rules of prooedure for the aOmini stra.tion of 

justioe. After the consoli(1ation of the British rule in 

India the British adndnistrative rules were also intro

duced 'lith the result that the nati va maohinery with its 

pi tfall1a bad to come to an and. But the introduotion of 

too new system and the neoessary replacement of the old 

one '1era almost imperceptible as they followed the path 

of the least resistanoe. People at large GOuld hartlly 

faal tna transition ana were etruc~ oy too metho<la and 

systems brought in th.~ tra.in of tne tlritlsh rule. There 

was rapid progress on all sides. The elaoorate English 

legal procedure was introduced; Law Ref'Qrts beg8l} to be 

publi shed; respeot for preoedents grew and on the .hole 

for the time baing the people oeaseC1 to thinlt aoout the 

clemerita of the system that was introduced by the british. 

rulers. Legal profession was greatly rasponsi ilIa for too 
dollroun(1 a.jvar:03m~nt of tn.e ool71~r:t inn the wake of 

Wastern ec1ucstion and civilieation. 'fhat was not. he.svar, 

an unmixed _ olassing for the oivilisa.tion of our own 

oountry. Ednund bruke in hi [I famour speeches on A.merica 

rightly characteri Bad law as the first antl t he no blest of 

rumen sciences. The study of 1a1l again according to him was 

regarded as one of the moat important oonditions re8ponsib~ 

Ie for the American independence. It playaa the same part 

in India. also. \Vith a galaxy rU Indian la~ysr8 and jurists, 

tha advancement of the country in general and the develop

ment of tr..a IImEJ Hind.u lB.-I!! in particular was greatly 

acoeleratea. Tna Hinau la.w which was so long reserved for 

------------_.---------,----------------------------------
laft entirely at the diecretion of the Amils t the Ii ves 

and properties of all the population of their Beveral 

jurisdiotion. There was only an appeal to the iomediate 

soverel@} of the state and he 'laB generally In8.00e881 .. 

ble~' 
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t he study of tm lSrahmin.,t-landi t e lias now open to Oe studied 

critically Oy illaatern as well as Western schola.re. This 

cri ti mal study of cian s~ri t Ii terature in genera.l and Hindu 

law in particular meant a graat impetus for the c1avelop ... 

ment of Hinduk law. 'fhe official referees of course helped 

t ne Engli sh juOges upto 1668 but wit b. the appointment of 

Indian judges and European judges who had in the meantime 

the aclvantage« of studying Hindu la1l treati ses for them-

sal ves and through traIl alation the stuc1y and scrutiny of 

Hindu law Decame independent of thei'811dite. Too legal 

profession a180 flouri shed a good deal.Tbe lawyers general13 

became the leaders of thoughts and. the society. 1heir 

position and influenoe in tbe society began to grow mora anC 

more. The assurance of the B.ritish rulers that too personal 

system of Indian laws would not be interfered with, was 

a.lso t;reatly responsiblaf'or the ravi val of Sanskrit learn ... 

inB inoluOlng the atuay of Hindu 1a.II with ref9ranca to the 

original tans. With the growth of the DIIX, legal profess .. 

ion t hera was not only a concomitant, impetus in t he study of 

Hindu ls.. J outat the same time there fiere many la.w journa18 

and Reports whioh Degan to putllish the deoisions and the 

ar5'Uments of the autboritati ve tribunals which served a 

tary whole acme purpo sa in the shape of prece<lant a. Leg).l 

precedents wara ragarc1ec1 as highly important and due resp

eot began to be shown to them.In a sanae thi s respect for 

preoedents was aOle to introduce a. sort of system and 

method in tba jUllioia.1 adminietration of the oountry.Tb9 

introduction of the foreigp legal procedure raplace<l and 

repleni shad the local procedure whioh even if it originally 

had any system or sanoti tt~pelaeS1Y <1eterioratecl and 

resulted in ohaos and oonfueion. Tt"8 foraigl prooedure, 
· _____________ 4 _______________________________ _ 

(24).see t he interrogatories from Government tot tB Provincial 

Oourt of Appea.l and oircuit at Uurahidaoad, racei Yeel 

in a letter from the ~acratary to tts Judioial Deptt., 

date(l 29th OotoDer, 1801 with answers thereto as 
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(25) 
general1 y speaking. was as elaboraterl. a.s it 'las CO atly 

for the people of thB ooutry. 

4. THE NATUtiE Ob' THE L"ffiGi.\.L PROCEDURE A.S INI'HODUC-mD . - -
Ii THm brill' I~H IDJ;IN I~TRA.r I VE MAeHWERY: 

(25) 8.. 
b In ancient anfl medieva.l Ind.ian society 

the ma.ohinery for the a.dmlni stration of la. 1I8.S quite 

-
submitted by the ea.id court. o.ppend.i% to the Fifth 

Report from the Select Comnitte9 • on the Affaire of 

the Ea.st India Company, P. 584.). 

Interrogatory 15 •••••••••••••• Hae the moral 

charaoter of the in ba.bitanta in genera.l improved or 

ot harm _ by the ayetem 8 at abl i shad by the Brl t i ah 

Government for the admini stra.tion of the laws and for 

the oonduct of the internal administration of the 

oo~ry? 

Answer 15 •••••••••••• It does not Btrik.e us that thB 

system established by th3 British Go,emrnent for the 

a.dmini stration of the law8 and for the conduct of the 

internal admini etration of the coutry can ~ have 

any influenoe on the Imral character of the inhabitants 

in general either by way of improvement or otherwise. 

Intarry 16. A.re you of opinion that too inhabitants in 

genera.l under your juri edi etion con sieler their pri vate 

rights and property to be secured by the Government? 
•••••••••••• 

Ana. 16 ••••••••••••• A question arises whether this 

very seourity and the ease with which they oan prosecu

te the first executive olfioers of Government may not 

induce e. contempr-of the Government i teel!. Individual f:! 

baV9 now no other model of enoroaohing on one anothert 8 

rights except by ha.rs.sBing one Mottler through tne 

forms of law in our ci vi1 and criminal courts; and of 

this weapon of revenge, they seem to make a. free use. 

(25)Ibid p. 382. 
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simple. The casas both c1 vil and oriminal were often 

tried per80nally by the ~ings or tba judges on receipt of 

juri etlo instructions from the experts or too Pandi ta, 
'I • 

T here was hardly any engagerrant of la..yers to plea<l on 

behalf of the parties. The la.. of sviClenca also wa.s 

- •• - _ . i. 

Interry 7. Ha.e litiga.tion bA9n chsoltad by the astab ... 

Ii smIent of the faas paid to Government on the ineti .. 

tutions of suilis, of the fees pa.iCl to the Valtils, of 

of the fees paiel on exhibits in the aourts of judioa

ture and of the stamp duties? Do you oonsider theaa 

several ohaz)rgas attending the institution of law 

sui t 8 to be too oon aiderable or otharwi ae? 

knee 7. The increased expanse of law suits haa never 

baen found to cheok litigioualaaa. On the contrary 

it bas been generally observed that litigiousnass is 

enoouraged thereby t in the • oops that the certa.inty 

of expanse added to the uncertainty of t he result 

might deter parties from defanOing, evan just i rights 

•••••••••••• \ie oerta.inly oonsider these severa.l 

charge s attending the in Bti tutions of law III 1 t 9 to l:e 

suffioiently heavy in all cases; in small suits tOG 

con a1 dera.ble • 

(Z5a}Ibid. P. 589. 

Intarrary 38. A.re you of opinion that the MaholOOd.an 

Criminal la.w with tbe a.lternation of that law ma..c1e 

by the British lfovarnnent is ac'lministarad with too 

II'I1chlani ty or too nllOD severity; anc1 what <10 you suPP

osa to be the consequences produced by the operation of 

the spirit in whioh orimina.l 1a. is in your opinion 

a.<1mini sterad? 

Ans. 38. We are of opinion that fromkx the en aoretion

ary mode in whioh the Mahom:lean Uriminal law (with the 

a.lter~atlon8 of that law, maOa oy the British Gavt.) 

is administered, the administration of it admits both 

too rruch lenity and too muoh severity -~ a.t any ra.ta 
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quite simp19. There could not be any lengthy crOSB

l!1xa.mination by any la.wyer except the roost a searching 

and relevant questions put by the king or the judge him-

8glf to arri va a.t tll:1 correot deai sion. Too rood,ern system 

of judi oia1 a.dmini stration has beenrecai veel from the 

Britt Bh ~ulers consequent on their the then domination 

over us. Thera are undoubtedly sorne very benefioia.l 

principles of the highest importance. nevertheless ami the 

introduction if the very procedure and those prinoiples 

into India has given rise to unnecessary details and 

oomplications resulting in unusual delay and. in many 

cases even ul tirna.te failura of justi 08 a.t anormUB co st. 

and troubles on the parts of the UK litigants concerned. 

The different comp1i cated stages in litigation and repaa.te~ 

acljournmants have Dean olearly responsible for occasioning 

rooms for oorruption and bribery. Sometimes effor88 are 

directed at correction but without any enoouraging result. 

Now it is almost an accepted condition and an open secrat 

that corruption is a necessary ooncomit9J1t of courts and 

court affairs. A spirit of frustration, so to say I prevaile 

everywhere. The various k.inds of pa.yments to roost of the 

court employees of the present day bas been too w911-

knOMl to everybody who bas had eVar anyt tUng to do wIth 

oourt business to require any reiteration. Another instruo

tive analogy is furnished by the Control system which a.s 

---------------------------~-----------.----------------
of too Dlloh uncertainty. An offanoe which to one law 

officer may appear sufficiently punished by a montbfs 

impri 80nment shall from another law officer incur a. 

sentenoe of three or In:)re years. Evan in the heinou8 

crime of gang roboery our reoords .ill show sometimes 

a sentence of two years confinement and sometimes a 

aentence of 14 years transportation. Th.e consequences 

whi oh we supposed to be produced by t~ operation of 

this spirit in whlch tile Criminal law ie in our opinion 

admin i stared are Contempt of t be 1 aw itself. 
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as the legaoy of the second World ~a.r has supplied anoth9r 

fruitful souroe of corruption. The nt>re stringent the 

rules and the roore deterrent the" punishment. the grea.ter 

the 8.lOOunt of brib9l) and the mora frequent are too oocaaio~ 
for offering them. In theaa days of infla.tion the ori be-

gi vera do not mind to pay the bribe mriDuXTJIrD'Utn:,'m 

&ntXMmCCi.imniuxribkixxg provided they can have the 

necessary permit or the desired cornnodity. Henae it ie 

usually 8ean that thera is no dearth of goods for those 

who can approach the proper quarters in the appropriate 

manner. It is, Mwever, not hereoy rooant that C-overnments 

conni va a.t these practices. Too e is clearly farthest from 

their intention. As a matter of fact all Governments are 

trying their level nest to check thi 8 corruption anJ-.. 

bribery oreating Ante-Corruption department and by employ

ing police of the Speoial Intelligence ~ranch. This is a 

pardonable diversion only to illustrate the point that the 

more compli cated the acmini strati va maohinery the greater 

ie founa to be the aCopg for corrupL:ion. The administration 

of both oi viI and criminal laws offers conorete oa.sas of 

corruption and ill-rracticea ... a.t avery euage of tba 

litigation. But in a criminal case there i 8 a greater scope 

for corruption and extortion specially ~here the accused 

persona are liable to be sent to Hajat or to be sentenced 

to impri 8Onment. It does not require rruoh reflection to see 

that the introduction of the elaborate legal procedure of 

England into In<lia was actually unsuitable to a degree. 

5. THE MO::;r IMr-'ORI'ANT TIl Sl'RUN,'HN'£ S RIDS~N SIBLE FOR 
--------~--~--------~------~~~~~~-

filE DEmO~ENT Of!' HINDU LAW DURn~li '1'H"& 
•• 

BRIT I ml PERIOD: -
Legislation and adjudioation Were the two 

me at con api CUeu a in 8 LrulOOn t 8 t hat were vi tall y re spon ai bl e 

for the steady and systematio development of Hindu law 

during the British rule particularly from th9 latter part 

of the 19th. century. Every piece of x!lpk legi elation was 

more •• or lesa aubject to oriticism and proteet by one 
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section of the public whereas it was supported by 

another section of it. That some of these 1~giBla.tion8 • 

were unmixed blessings for the country goes without 

saying now. As for instance, the Satirites (the practice 

of -Durning widows with their dead husbands), the custom 

of throwing ohildren into the Ganges or the Beas and the 

institution of slavery were rightly alloli ahed oy the 

british rulers through the help of legislation. 'Even in 

these oasas also the agitation was not inoonsiderable 

against the passing of the relevant A.ots. It is, howev

er, more or leaa true that in every case of" similar 

legialation the foreign adnUniBtrators were supported by 

a strong and considera.ble section of the public. Regard

ing some other legislative Acts it might be said that 

their enactrrents were rather debatable on principles. 

In any caBe, the ehrewed _UJI legisla.tors <lid not 

undertake any enaotment which 'las not backed by atleaet 

a large section ot the publio. The question ofK adjudioa.

tion was SOlOOwhat different. The changes that were 

brought by adjudioation were not open and explicit as the 

ohanges introduced by kllgik legi ela.tion. The changes 

resulting from adjudioation could not at once attract the 

notice of the lay publio on account of their highly 

teohnical oharacter and the roost scholaetio nature of 

their discussion. Some adjudioation also gave rise to 

public opinion and publio critici BIll which could not be 

altogether iglorad or brushed aside -oy the foreign 

admini stra.tion. Whether the changes brought a.bout by the 

Bri ti ah rulers in the shape of legl slati Ve Act a and 

decided casas were exclusively good or bad or adxed for 

the Hindus is a question whioh cannot be fully answered 

by juri eprudenoe alone. A. correct answer "ill depend on 

the religious, sooial and cultural sentiments of' the 

people. Nevertheless it can be observed in tbA most 

genera.l way that too ohanges in the sphere of both 

legi alation and adjudication ware mJre or leas in the 
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light of the needs and demands of the sooiety as it 

happened to aSEI.lme a somewhat mixed oharacter on account 

of its oontact speoially with the tieetem education and. 

the Western oivilisation from the ~ of the 18th 

century. In this context we shall disCUBS some of the 

most important pieces of legi slation:J: and soma principles 

or legal topics that have been aajudioated upon by the 

court s under the Bri ti sh a.dmini stra.tton of Hindu La.w 

noti cing at the same time the net effect produced on the 

entire system of HlnClu Law. As regards the ultimata 

consequences produced on Hindu Law both legislation and 

adjudioa.tion pla.yed almost analogous parts -- Illbject m 
of couree to the express and implied oharacter of usher. 

ing the changes into the sooiety. 

6. THE CA. SfE D I 2A.bIL I'l' r"ffi~ R»tO,YAL ~l:f·, 1850 AN D 

'r~ WH'IV~ UJNVhlit'£S' MARRIAGE DISSOLITrrON 

AGT. 1~66: 

Before the passing of the Casta Disa.bili

ties Removal Act whioh is also \mown as the Freedom of 

ReI igion Act. aoaording to Hindu La.w and uea.ge if a Hinw 

renounced hi s religion or was exoluded from the oormnmion 

of that religion or was deprived of oaste, suoh ~tx 

renunoiation, exolusion or deprivation would entail a 

forfeiture of his rights and properties. but a.fter the 

passing of the Freedom of Haligion Act these con sequenoes 

oe.ar11 to be enforced as law in the courts of BritIsh 

India. Though by too Freedom of Religion Act a Hindu does 

not lose any proprietory right on aooount of the simple 

conversion, yet he ceases to be a member of the joint 

family and beoomes an outcasts. Generall y speaking he i 8 

to be governed by the rules of the nelily embraoed faith. 

A Hindu, for instance, after embraoing t-M I slam or 

Christianity will be governed by ·t,he Mahomadan or the 

__ iii •• __ 

(1) Khunnilal v Govind Krishna (1911),33 All. 356; 

Ghedambaram V Ma Nyein Me (1925) 6 Rang_ 243. 
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"&ngli sh laws; but in casas of e stabl i shad customs, he may 
(Z) 

be governed by hi B former la.ws. By a mara conversion t a 

Hindu cannot ~void hie civil liabilities or obligations, 

l.\. Hindu, for instanoe, by the roora act of his conversion 

oannot have hi S telltD fOrm3r marri age (1i esol vad wit hout 

the neoessary lega.l proceedings under the 'I: kat m m 
of 1866 (The un.: Na.ti va Converts' Ma.rriage Dissolution 

A.ct). If without dissolving the forlD9r marriage a. Hindu 

convert to Christianity marries again. his second marriage 

Wilt3fe held:,; invalid. It has also been held in a Ma.dras 

caS9 that the children of a. Uhri etian 'IIomg,(l by a Hindu 

husband will not be governed by Hindu law though they may 

have been brought up as Hindus. A,s regards inheritance anel 

Slooeseion, the children of HinOu woman Oy Europeans are 

to De gpvernad by Indian Succession Act. In other matters 

they lIill be governed by Hindu 180. if they foll01l the 

Hindu manners and customs; But if they are Suropeaniee<1 In 

all respects and for all purposes, they will Oea.se to be 

governed by Hindu 19.VI. In alob oaS98 they .111 De governed 

by justice, equity and good consoience. The Freedom of 

Religion Act as its vary name implies was passed to 

.. encourage freedom of religiou8 conviotion ba.sad on the 

aocepted prinoiplas of to19ranoe and non~interfaranca with 

religioue affairs. Thi 8 .... ot was a. neoessity when thera 
. "'l 

Wara many O~S9S of oonversion specially into Christianity 

as the rSB.llt of the new oontact Oat1l8en the Christian 

religion on the ooe hand and the Hindu religion on the 

other. The other A.ct, viz., the Na.tive Converts' DiBsolu~ 

tion of Marriage A.ct lias deemed neoessary a.s a oorolla.ry 

to or appendix of the ireedom of' Religion Aot in oroer to 

- -
(2) A.bra.ham if Abra.ham. VU.1. 1.195. 

(3) Rahrned Bibi V Rooltya Bibi; The Govamment of' Bomba.y 

If Ganga; A.J} of Madra.s V A.nandaoari. 
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supply the prooedural provision for giving full effect 

to the Freedom of Religion A.ct in all ilia consequences. 

The next important lagi elati va ena.ct" 

ment for our purpo sa is the Hindu '¥ido'liB Remarriage Aot 

of 1856 _ .. whioh legalised the remarriage of Hinllu .110'18 

in oertain cases. As regards widoW remarriage, Hindu 

law preaante a very f"it~ul history. The institution of 

wido~ remarriage seems to hal~)ba8n as old as, if not 

older than too ~igvec1a. One ~ic of the ~igv9da whan 

tranelatsll rune thus:-

-Lat tM widows without eubjeoting themssl V~'B#> 

to the tortures bJlunitac1 with rrusbandeof 

their own choiea". 

But after t he Vedas t that f. stat the t 1ma of t hs Smri ti a. 

the practice of widow remarriage was generally discarded 

until it Was again revived as the result of too agitation 

of the grea.t ~ souled I ahwar e hBn dra ii (lyasagar whi oh was 

eventua.lly followed by the above, legi alaLive enactment. 
A ~ ~ ~~~ '~-4-... t.G.P~~~-.I-,~~ 
The said kat has now legali sed wi<lo'l remarriages ware 

I'-

prevalent only among oertain olasses of people of oertain 

looalities. The credit of lega.lising widow remarriages 

~ should be Wholly given to the unre8arveO activities 
_lL 

of the late Vitlyasagar who b:1d to leave no stones untur-

ned for removing the (listresB of the iiindu widows. Thus 

three di etinct stages can be olearly marked in the 

evolubion of t he in Bti tution of widoW remarriage in Hindu 

law. In the firBt stage, that is, in the ~igvedic period 

wido" remarriagee were in Vogue; in the aecond sta.ge t 

that ia, at, the tim:; of the Dharrnaetastras, the institu

tion seems to have somehow (11 sappeared; But in spi to of 

this di8appear3!l~e th:! choat of the institution could 

still be traced partly in the system of Niyoga. and 

(4) Rigveda. Xt 18. 7 • 
• 
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Jluky partly in the san ction of Manu gi ven to the 

younger brother to marry the bride who was betrothed to 

hie elder brother after the death of the latter before 

the calebration of the marriage. However, from tbe 

practi Cd.l standpo int t he custom of widow remarriage becena 

almoet oosolate at the time of the ~iti8. Hance it was 

advocated in the Smriti 8 that the remarriage of _idotte 
• 

were not sanctioned oy the sages. Manu for instance, sa.ys 

that in the ~'edas, thera was no provision for the remarri

ages of 1iidowa. The conservative instinct against Widow 

remarriage was so much confirmed that during the period 

subsequent to those of the Dharmaataatrae all were under 

the impression that the institution of widow remarriage 
/ 

was rea.lly against the injunctions of the SiBtras. It i8 

only for thi e reason that the. late Vidyas8:gar had to face 

eo va he men t an 0 ppo si t i on from a.ll quarter s. But the 

tendenoy of the modern society, particularly the advanced 

section of it -- 18 to enCOUre€9 t widow remarriage. 
,,~ 

Specially "the girl~witbout any pleasure of married life on 

a.ccount of no fault which is their own have at length 

attracted the attention of the sooiety to their distress. 

The society also has been taught to Oaooma tolerant little 

by little of these 8O-ca11e<1 irregularities. Various 

attempts are baing made to ameliorate the condition of the 

Hindu widoliS. Thus the Sar<la. Act bas indirectly checked the 

multiplication of girl widollts. The Hindu womena r right to 

Property Act al BO haC! (ji atinctly improved the lot of the 

Hindu widows. 

8. A1J1' III O~" 1872. A.~r III OF .1923 AND :rlim. 
A.ErY! MARRIAUE VALIDA.TION AC'f III OF 1937 • ... 
In India. law and religion are almost 

inseparably connected. Hindu law (joeB not usually tolerate 

interoaste marria~e though such marriages seem to have been 

recogni Sgel by the DharmasUtraa 8lld the DharmaafiBtrae. 

From this aversion to intercaste marriages it is apparent as 

to what iould De the logically consistent attituae of Hinou 
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law towards marriages between parties professing ttUIID: 

c,1lfferent reI igion. A. B they could not foresee or anti cip

a.te the present complexity of t~ Hindu sooiety in 

oonnectlon with varities of people a.clhering to Ilifferent 

ral igion s. the maker 8 of the ancient Hindu ~aatra.8 hardly 

made any provision of rules explicit or implicit for the 

marriage of partias belonging to different religious faitb 

The few provi sion 8 that we oome acro Ba at present in Hindu 

law are mainly statuyory la.'its passed during the Bri ~i:' 

adminiatr~tion of the country. Thus by the Act III of 1872 

parties belonging to different religious sohoole may ~~ 

intermarry provided that they deolare themselVes to be 

nei thar Hin clUB J nor Mahomedan 8 nor Chri etian e and a1 eo t ha.1 

those marriages are duly regietereo'. Again by A.ct XU of 

1923 whioh is known as Dr. Gour's Bill, the Hindus can 

marry eVen without oeasing to be Hindus. If the marriage 11 

oe1e orated under thi 8 A.ct J a Hindu will be con sidered to 

be sepa.rated from hi a oopa.reeners and will be governed by 

the Indian Suocession Act 80 far as suocession ~ 

_. is conoerned. This is a.fter all a. curious position. 

Though he is legally recoglieed as a Hindu. the Hindu law 

of inheritance J adoption I suocession and the joint family 

system would not apply to him. In the contemplation of 

la.w at least there is no ohange of faith in this oase. Tb3 

Arya Marriage Validation Act 801 so haa provided by secti on 

2 ·~hat -notwithstanding any provision of Hind.u Law usage 

or custom to the oontrary no marriage contraoted whether 

before or xfiu a.fter the cormancement of thi a Aot between 

two personA being a.t the time of" marriage A.rya Sa.ma.ji ets 

shall be inva.1id or shall tie deemed to ba.ve inva.lid by 

reason only of the fact that the parties at any time 

belonged to different castes or different ..... subcaates 

(4a.)For the recant developrrant of tm Speoia.l Marriage 

Act t Vide St.tpra.Cl1a.pter IY. 
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Of Hindus or tha,t a1 th3r both of t he parties at any tim 

before the marriage oalongad to a. raligion othar than 

Hindu! am· • 

9. A.~"T m OF 1870 (HINDU WILLS) ; A.l"T V OF 1881 
ad ... d • -=-_ ... 

AND THE INDIA.N SUL!UESSION ACT • .. 

Wills were origina.lly unkno." to Hindu 190. 

SO rIllch 80 that no synonym for \lill was to be found in the 

whole of t.lan aleri t 1 i t9ratur~. But deci dad oases and 

legislation have basn ultimately responsible for having 

brought into existence the institution of wills in all ita 

aspects. This is an a.pt illustration whera 80m3 material 

and helpful innova.tion lias made for Hindu law during the 

Briti sh rule by mean s of a.dj(g~cation and legi slation. The 

obS9rvation of the Privy Council regarding the introauction 

of wills in Hindu law i 8 very instructi va: .. It i B too la.te 

to contend that beoause the ancient Hindu treatises malta 

no mention of wills, a Hindu cannot m-aka a testamentary 

disposition of his property. Decid9d ca.sas, too ile,~~ua 

to be no'll questioned. have determined that tm testa.mentry 

pow9r exists and may De exeroised at least within the 

limits which too la.. presoribes to a.lienation by gift 

inter vivo 8" • 

10. 'rH~ ll{DlAN M-~JORITY Al..T I 187,gi IH~ 

gU&RDIANS AND \tlillDS fiG",. 18j{>i ,S IHS lUNDY 

Il~HflBI\&\! 941 (REelQ. VAla OF Dl.,s&b1LIl'I'413) A,,;1. 

1928 iraE rln~DU lAW OF INH\;qrf!),t·.0iW.1EN12. ... 

M~NT) AC.T.. 1966; Tli.$ HmDU 'iQIlJN IS BlCiJl' 
IO PROP"";:£rY AtJT (XVIII OF 1937) 

ThA first Act referred to a.bove fixes the age 

of majority on the oomp19tion of the 18th year and it 

applies to the Hindus except in matters of marriage. divor

ca and adoption. The second act referred to a.bove applies 

(5) Bear rertab V Rajender P9rtab (1867), 12 M.1 ~ .137. 

(6) '::>ea Ante. 
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to Hindus only when a guardian has got to be appointeC1 

oy too oourt. The last three A.ots a.pply to casas where 

soma important modifications have been made of tha general 

provisions to be found in the original Hindu law. The 

Hindu Inherit~ca (Rerooval of Disaoilitir3-s) Act, 1928 has 

removed oertain disabilities which aooording to the 

textual pr03i8ion of Hindu law exoluded a number of 

H.indus from inheritanoe and from a share on pa.rtition. 

The Hindu Law of Inheritance CA.mendment) Aot also has 

made SOm9 important roodifioation s ontha order of suooess

ion in original Hindu Law. Ttuls acoording to the provision 

of thie A.ot the sonrs daughter, the daughter's daughter, 

the sister and the siater[s soo have been recognised as 

hairs next aftar tht3 father's father and before the 

father' 8 brothars. The A.ct XVIII of 1937 whioh oama into 

foroe on the 14th of April, 1937 provides for many nail 

ribhts on the parts of widows" stri king at the: very root 

of the Mita:k:sar~l! The SO oalled perpetual disat1ility of 
• 

women also has beenz rightly ignored. The topi 08 covered 

Oy the abOV9 statutes haYe got to be understood subject 

to the provisions made by them. As a matter of fact this ii 

true of the whole of Hindu Law whioh was never recognised 

as such by the British Indian courts which were, however, 

authorised to apply the Hindu law to ~ha Hindus only on 

account of soma special provisions made by the statutes of 

Parliament, and by Imperial and Provincial legislation. 

Throughout the British India questions regarding marriage I 

inhari tance, alcca asion and r9lig!ous oust'me and usages 

are to be governed. by Hindu law exoept in so far as t hay 

have -Oean al tared or modified by the legi elatura. Besides 

there are aome other matters of Hind.u Law whioh are gover

ned by either express legi.tlation or by just! cs, equity and 

gooa consoience. 

11. THE TR.~ ::W]R OF ffiO~\TY Aur, 1882 AS AM~D~ 
-- -- ----------------~--------------bY ACa'~ XX OF 1929; fHE ll\DIAN lX)NTfffi.LT A~T; 
--..- - - -- . ---

I~DIAN E VID~ CE A.l:r; THE lliDIAN P~NAL 

Dhaka University Institutional Repository



-654-

The aCOV9 kate form a group of lag1 slati ve 

enactments whereby the British administrators in India. 

wanted to introduce and promulgate a body of laws which 

could Os applied in ootl'lDOn to all too inhabitants of the 

oountry conaiating of :linctus and }!usliros along with 

others ignoring ana over riding the proyi eions that might 

have been made oy t he personal systems of Hindu and Muslim 

laws. The intention of and the policy for introduoing mch 

co~g) prirciple8 and procedure of law have been alrea9Y 

di scueseO. The Transfer of Property Aot of 1882 as 

amended by Act XX of 1929 supersedes the .0019 of pure 

Hindu law in relation to tran afer of property exoepting 

certain matters aonttl.ineJ in aaction 129 of the saia Act. 

By the '£'ranafer of Pro1Jerty CA.menOO1ent) Supple!OOntary Act 

m of 1929. the l!adrae Acta of 1914 and 1921 and the 

hindu !:;i avo si tion of Pro party Act. 1916 relating to 

transfers ana bequests made in favour of unborn persons 

have been considerably and materially amenaed. 

12. UHILD Ml!RHIAGE RESTRAINT !gr Xl~. OF 1929: 

Thie Act aleo greatly modified too original 

provi sion B of the pure Hindu Law. T hare was never any 

minimum age limit, for the marriage of Ooys and girls 

according to the provisions of too original Hindu law. But 

child marriase or rather early marriage were generally 

advocated and encouraged. At the 8aroo tim in Ell. FliCK 

recent times there was al SO a tendency among the educated 

and advC3Il cad peopla for celebrating lata marriages gi vinS 

reasonable opportunity for the physical and educational 

developments of the parties. A.ccording to BOlDa of the 

• . -
(7) T h.a Hindu law of contract has been superseded by the 

Indian Contract Act. But the law of DMKfupat has not 

been fully abolished. It is still reoognised in the 

Bombay PreSidency and the Presidency town of Calcutta. 

(S) See Ante. Chapter X. 
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sages, early marriages were 80 muoh encouraged that 

girls were recommended to be given in marriage even when 

they would run about na~ed. It was also re6arded as a sin 

on too parts of the parente and guardians to allow their 

daughters to remain unmarried even a.fter the attainment 
(9) 

of puberty. From several otber provisions it 'las clearly 

indioated. that early marriage ... ae regarded as wholesome 
, I 

according to the !)ietraa and the Sastric lalls. Hence the 

Uhild Marriage Restra.int Act to a 1ery great extent want 

against the general Bvirit of the orthoaox Hindu ooncepti

on of marriage laws. Na.turally. therefore, there were mucb 

a.gitation and criticism even again at the Child Marriage 

Restraint Act. Early marriage within some rea.sonabla 

limite might have some recommendations of its own but 
A~~~~)IN~~ 

extreme forms of ..... aeRa.b19 ~.imjts migat rune BMIl supported. 

13. HINDU ClAmS O~' LWillNING Al.T (m OF 1930): 
K 

Before the passing of the Hindu Gains of 

Learning A.ct in 1930, two principles were olearly eatabli .. 

ehed. A.acording to one of them the incott-e earned by a. 

memOer of a joint family by the practice of a profession 01 

oocupation requiring speoial training was regarded as 

joint family property; and a.ocording to ttB other, the 

gains made Dy the personal laoour without the a.ids of the 

joint family funda by a mAmber of a joint family tiho Vias 

maintained out of the joint family funds but racai vad no 

more than an ordinary education suit&b18 to his pOSition 

a.s a. memOer of family wera to be deemed as the self-acqui

rad pro pert y 0 f au C b. member. The oourt 8 in Brl t i sh In di a 

interpreted the term" science" to mean speoial a.s contra

distinguished. from ordinary learning. It1!las thus held 

that speoial learning a.lone imparted at the cost of the 

joint family funds could make the property joint. Some of 

the jlx:i:l1:Wm i:kJrimr' • .ux Hi ndu sage sin al eted on oharact

erei Bing "the prowerty as joint ana as such Ii aole to be 

(9) The pointe have been discussed with reNsranoe to the 
difference sages. Vide Ante Chapters V. VI &. VII. 
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pa.rtitioned on the bround that one brother looKing after 

the family of another brother receiving training whioh 

enables him to acquire property later on should oe held 

anti tlqd to a share of the acqui at tion. T tla matter has now 

become or.ly aoademic after the Act of 1930 which declares 

all acquisitions to be self-acquired and not subject to 

partition under any circumstances. Thus before the passing 

of the Act t under certa.in oircumstances the aoqui sition 

could 08 regaroed a8 jointand. li8.Dle to parti tien. Accord

ing to the preamble of the Hindu Gain s of Learning Act t 

a.l S) it was said that the enactment wa.s ma.d.a "to remove 

doubt and to provide a uniform rule 808 to the right of a. 

member of a Hindu undivided. family in property acqulrecl by 

him oy means of hi 8 learning" .. Aooording to t~ provi aion 

of section 3 of the nct, IIrot't'ii thstanding any. custom, rule 

of interpretation of the Hindu law, no ga.ine of learning 

shall be held not to be the exoluei va anO sepa.ra.te property 

of the aoquirer meraly by reason of:. (a.) hi 8 learning 

having ~gen, in whola or in part, imparted to him by any 

member l~ving or deoea.sed, of his family or with tm a.id 

of the joint funds of hi B fBnlily or 'lith the aids of the 

funds of any msmbarthareof. or (b) himself or his family 

having while he 'l.iaa aoquiring hi 8 learning being maintain ... 

~d or supported wholly or the part by the joint funds of 

hi s famil,y or by the funda of any member thereof-. 

14. ~WJUDICA'l'ION DURINli bRIT I.::iH RUL~ A!'JD If::;, mF~"S~T __ ....... I _ 

ON HI NDU lJ.\,lij: -
If legi sla.tion pla.yed an important part in 

the development of Hindu la.w I a still mora important part 

was played by the deCided oasEIS in the re-oriantation of 

Hindu la.y;. Tua affaot of 1egi alation was direot but that 

of adjudioation was indireot -- under the garb of 

interpret~tion. Moat of the judges were - ... a.t least origi

nally ...... strangers to thi B country and to the usages and 

1 i tarature thereof and as suoh they had to depenrl on 

others for intarpretation and explanation of thB original 
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Sanskrit texts which enshrined tte Hindu law. Though tha 

employment of Hindu 19.w officers to in stroot the judges 

as 9xpBrts ~as the only plausible ~ measure, still it 

rust be said that it "as not as suocessful as it was 

expected to oe. Hence on many oooasions the interpretatio

ns put on the original Sanskrit texts were not always 

strictly in keeping with the real spirit of Hlnau Law. 

Two excluai va views a.re generally held on the effect of 

adjudioation on Hinc!u law oy foreign judges. Aocording to 

on';) suoh view the effect kk has bean the introduction of 

many European principles and ideas affecting the social 

91ld religious institutions of the Hindus. The advocatoe 

of thi a viaw illustrate their contention by referring to 

the individualistio concepts which militate a.ga~nst the 

oonceptions of the joint Hindu family. According to the 

other view -- the natural growth of Hindu law was a.rrested 

at the hands of the Eurof:lean judges 'lit n the result tu 

that Hindu law was made to contraot a rigidity unknown to 

it oefore. A.ocording to this school of thinkers Hindu law 

was originally administered mainly by local triounala ox. 
which could be aocomodating enough to adopt the la.w a.ccor ... 

ding to the growing and changing needs of the age or the 

sooiety; but" when the foreign judgaaoegan to adminieter 

Hindu law t they depended solely on the texta which bacarm 

more and more stereotyped not to admit of any innovation 

di ctated oy the api ri t of tha growing age • .oat it appears 

to Oe more correct to say that without being mutually 

excluaiv'3 the two theories referred to above were supplam

ant;:try to gach ot her. It i e true that cartai n ·"e stern 

ooncepts and princiyles ware imported into Hindu law 

consciously or unconsciously. Again on _, many occasions 

foreign administration of justice was to • a great extent 

responsible for a. sort of rigidity·which might have Daan 

very wall di spen sed with by the local trl bunala. The 

introduotion of' foreign elements wae almost a neoeasary 

concomitant 01 t~ close contact oetilean the two distinct 

..... .,\ 

. ..; 
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oivilisa.tions. On the whole it might be said that the 

changes that were introduced ware mora or le8s in ite9ping 

with the spirit of th.a tim though not alwaye in keeping 

with ths orthodox ideas of the country. A.nd for this. the 

law oourt s alone ware not re span ai bla. '1' he la'll oourt s al SO 

ware influenced by the general oonditions of the society 

then prevailing. It is no ga.insaying the fact that the 

Bri ti sh a~mini at/ration in India a.ctuall y interfereO with 

Hindu law and exerted some poei ti ve inllusDo9 on it. In 

this sense the british administration was oonei:laraoly 

different trom the Muslim administration. 'rha ef1ect of 

adjudioation on Hindu law can be Dest appreoiated with 

raference to the following amons other important topics. 

to wi t. (a) ju at i cs .e qui ty and good con 8ci an oe J (b) ~ctum 

valet, (0) gains of lea.rning, (d)debta and alienation. 

(e) adoption of an only son and the efleat of adoption 

in,; general , (f) the pin~a theory J (8) a.o801ut~ right 

of the father to alienate 9roperty according to the 

Da:ya.bnaga. BChool, (tV will s and gift 8 inter vivOs and 

(i) the equalisation of too position of fsmale heirs in 

the Mita~8ara a8 well as t~ Dayabhiga Bchool. iaoh of 
• 

these tOJ.)ioa "ill be discueaad. ana by one. 

15.lt1)JU~.rIGE. E~UITY AND GOOD @~G~~G~,: 

Irmlenae has Oe9n the ,efteat of this juridical 

expression in the development of Hindu law. 'I'ha assential 

iflea.a of justice and. aquity Viars always 'larking in tha 

Hindu jurists eVan from very early times but this compenc1i, 

OUS expression aoquired a peculiar meaning at the bands of 

'~ha british administra.tors abo underetood by it the pUtta 

prinCiples oi Englt§~) law as far as they were a.pplicable 

to Indian circumstances. This was undeubtec11y an arDitrary 

and artificial connotation ~ttribtited to the aboVe 1 •• 

legal expression -- resulting from politioa.l domination 

------------------,---------------------------------,----
(9a)Dada V BaDaji, (1865) 2 b ~1..G. 36 J 38; ilJaghala Raj_ 

san ji V vhe k.h Maeludin I (1887). 11 born. 551. 561. 
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of England over India. It is for th9 Indian judiciary 

to decide now after the attainment of political indapBn

dencs as to how far this connotation Carll! still Oe 

retained. The true import of justice I equity and. good 

conscience should have beenz strictly derived from the 

oomparison of international law. mora.lity and la.ws of 

na.ture. It was necessarily too narl10w a oonception to have 

looked to only one system of lail. viZ., English law, for 

formu.lating a body of prirnoiples baseet on equity and 

jufJtiC9, Unlike the early Roman Praetors who took recourse 

to the I Jus li-entium for a. similar purpo~e. The express .. 

ion justioe. equity and good oonsoience served as a rule 

of aubstanti Va law even from a very early period of the 

Briti sh rule in India.. When the increasing work of the 

Sadar Dewani Adalat was found to taka up mora time than 

the Governor General and Members of the Council could 

spare from tr~ir other duties, a separate judge was 

appointed to this court on Ootober 18,1780. This nei'll 

jUdgfl was no ot her t han ~ir Eli jah Impey, the Chief 

Justioe of the iJupreme Court. The new judgers first act 

according to the Field was to draw up a Regulation consia~ 

tins of 95 sections which consolidated the usual portion 

of all previous rules with proper principles of procedure 

BO as to make a simple code for the Mofussil courts,.t 

"Ha ,tirst provided juatice, equity and good consoience as:D 

the rules of subatanti va law to be admini sterad. in oi vi1 

caees ?~5)otharWise provi~ed for -~ a provision which is 

yet in foroal!. 000808ional1y of course there was aome 

reaction against the applioation of tbig{~i~nCiple. It was 

rightly held in Gopea Krieto V Ganga Persaud ttat tb3 rule 

--------------------------------,---------------------
A.lso Bae p. 6 (Footnote) of ~ollock and Mullafe 

Indian Contract A.ct t 4th 'Sdn. 

(10) Introduction to the Regulation s of Bangal, Field. P. 

174 (Foot note) 

(11)6 M.1.A. 53. 
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of advan cement Deing one of English po ai ti ve law and not 

founded on natural justIoe was not to be importea ir-to 

India. where differ9nt consideration would apply owing to 

Hindu ideas of morality anO religion. But for narrowr.eaa 

and secta.rian i am I compa.rati V6 estimate of different 

principles prevailing in different systems and the accept

ance of the DeBt of them cannot Oe objected abainat from 

the juristic standpoint. The Compandi~ jJ~tit¥ express .. " 

ion "Justice, equity ana good consoience- has a very 

instruotti va and signifioant history "bahind it and it 

proved as one of the most convenient chacmels for k 

introduoing inglish principles into the Indian system of 

law in general and the Hinl1u system of la.w in parti cular. 

Aocording to VJarren Haeting'a judioia.l plan of 177G, the 

Diwani Adalata Viare directed to deoide all oases of 

inheritance. marriage I caste and other religious usages 

and institutions a.ccording to lithe Do laws of the Koran 

with regard to the Mahomedans and the laws of tm Sb9.ste"r 

with respect to the Hindus·. As the persons who ware 

entrusted with the admini stratton of justice among the 

Hindus and the Musl ims ware ignorant of their persona.l 

laVis, customs and institutions, so it lIIa8 further provided 

by 'iarran Haetings through his plan of 1772 that Kazis and 

Pandita ~~ be appointed to help the foreigners for 

explaining the laws of the Koran ana the Shaster. This 

arrangement was inadequate from two very important stand

points: In the first place. the topios .Dub: oovered ba 

for the la.ws of the HinduB and the Muslims liera not 

exhaustive and in the second place J there ware many other 

oOllJ!1tmities besides the Hindus and the Muslims, such a.s tna 

European British auojacts. A.nglo Indians, A.rmenian., Parae

ee, French, ilortugese. the Eaet. Indians and the Native 

Christiana who could not be governed by the prOVision ma.Cle 

by the Plan of 1772. Hence it had to be provided by the 

plan of 1781, a.t the in stance of Impey ttat If in all cases. 

within the jurisdiotlon of the Ma.fuail Diwani j.~clalate, for 
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whioh no speoifio directions are heraby given. the 

respeot! va judges there of clo a.ct acc~rdinB just! oe. 

equity and g~od consoience- {Section II} of the Regula.tion 

of 1781. Similarly section XCIII of the sam Regula.tion 

provided that "in all oasa! for which no specifio dirac ... 

tiona ara hereby gi van, the judges of -liha Sadar Dewani 

Ada.lat do act according to justi os I aqui ty and. good 

oonscienoe" • Justice, squity and good consoienca origina.-

lly meant only the discretion of the judge whioh was 

aosolutaly unfttterad. 'This wida disoretion given to 

foreign i judges could very wall merit the rabu~9 that 

it "varied as the judge~ footll • The judges thus had to 

depend on different resources at different fiaae. Some

times they woulC1 rely on the Native law Offioers. Boma

timoa they would try to a.pply the law according to the 

customs and usages of the people and sometimes they would 

apply the prinCiples of ~ngl.iBh la'll to the Indians. The 

borrowing of the last named principles was muoh more 

accBl9rated after the creation of the High Oourta when 

a.ll t he judge a usa d to be "ngl i sh men -in 01 ueU ng train ed 

english la.wyers. It lias a.t this time partioula.rly that 

justice equity and good oon'8ci9008 oame to be mors or less 

iOentified with inglish law. The unfUtered discretion was 

necessarily respon si ble for many unoertainties and urxikm 

confliots; and thi 8 state of things oontinuea for about 

sightly or ninety years beginning from 1781 upto the time 

. when "the most important branches of Indian law ware codi

fied. Codifioation alone could rid the system of its vices 

in the ix~ form of uncertainty and oonfuSion on the ona 

hand and the borroilling of inglish principlas on the other. 

Thus Lord Sa,} i sbury in hi B despatch to the Government of 

India., dated the 20th January, 1876 rightly remar\(ed that 

lithe only way of ch80lting thi s process of borrowing &ngli ah 

rules trom the rscogni sad 'ngli ah authorities is by 

substituting for thoBe rules a eyatem of codified law, 

adjuBtert to the Oest nati ve custoa'S 3lld to the ascertained 

intersBt of the country similar was the view held by 
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(1) 
Sir J'a.mes .:;)tephen. The judges were not to olar03 80 much 

as they had no other al ternati vas opsn to them under the 

oircumstances. Hance the Privy Oouncil a.lso rather 

encouraged the application of inglish principles in 

In<lian cases. l'h13 highest tribunal of ii'time specifica

lly la.id down th.at justice equity and good oonsnianca 

means nothing alae out the rules of {mglish 1a.. though 

&ngliah law W~B not o·Dligatary upon ~ha judges of the 
(2) . 

court s in lUa.fueil. 'I liT hough ~~fti 08, equity and good 

conscienoa" J sa.ys Sir James ~tephan, "ara the la.w which 

Indian judges are Dound to administer, they do in point 

of faot resort to inglish law booke for their gui~8l1ce on 

questions of thie Bort and it is impossible that they 

should do otherwise unless thay are fumisbacl with Bome 

such specific rules as this Act (Contraot Act) will supply 

them". Sometimes .. han the comnunitia8 had any definite la.~ 

for t ham, t he court B woul d choo 89 to ado pt t he rna at 

oonvenient method of applying the reapacti ve la.ws of the 

coammitisa in question when Doth the parites happened to 

~elong to the aatoo(~yo:rnunity. Thus the courts apPliet5) 

Franch law to the Frenchr6}ortugaae law to the r?ort~~rS9. 

Armenian law to the Armenians. Paraian law to the rlareees 

-
(1) "Viell designed lagi alation i 8 the on1 y po sai ble remedy 

against quitlOle8 and ~hica.n~. A.ll the 9vils which a.re 

dreaded from legal praotit'ionara can be a.verted in thie 

manner and in no ot her. To try to avert them by having 

t he law undefined and by entrusting judges with a wioe 

discretion is to try to put out the fire Oy po'ring oil 

upon it. Leave a judge ~.ith no rule or with one of txm 

those leading rules which oan De twisted in any direc

tion and you atones open to too advoca.te evaYlOrt of 

topio by which tha discretion of the judge can be gui

ded. Shut the lawyersl mouth and .JSJ you fall into the 

8vils of aroitra.ry Govarnmant"---- .. G-azette of India. 

oupplemant, May 4, 1872, P. 529. 
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(8) 
and Jawi ah law to the Jews • .but diffi cul ti 98 w~re felt 

(9) 
with respect to the -mast Indi~ns and th.a InCiM Chri at ... 

ians. The persons belonging to the la.tter coum.lOity 

presented some peculiar difficulties. 'rooy were aqt 

originally Hindus or Muslims but la,t8r on converted to 

Christianity. They had no specific law for governing them; 

hence questions of inheritance etc. arising among them 

ware deoidad nn a. consideration of ftt~ US(~g of parsona 

eituated as the parties who iare described as Christiane 

who sa a.ncs store are of Hindu lrtIo cl{ and the usage in their 

particular family as indicated Oy the acts of the parties 

ana thai r prececBsaore ir.. respect of thairproperties since 

they have belonged to the Christi~ cOmmk~ityM _H on the 

grounds ot justice, equity and good oonscienoe. rhe Privy 

&nunc!l a1 so bald that the convert IImay J!II by the course 

of concluct after his converSion have sho~ by ;'Jhat la71 ~ 

ir.tended to be governed as to thBSEI matters. He may have 

done so Ai ther oy attaching hi!!lself to a "lass i':hich a.s to 

these matters has aOopted and acted upon Borr.e particular 

_ ...... 
(2) 'larCl.Bn Seth ;;.lam V Luckpathy. 9 M.I.A.. 303. 

(3) Supplement to the iazette of India, May 4, 1B72,P.535. 

(4) 1urand \f bailard, 5 Beng .i:)ad. Report. 176. 

(5) Joanna Fernandez V Domigo de ail va 2 benge Sad. Rep. 

227. 

(6) Aratoon V Aratoon, Indian Decisions (Old Saries) VIII, 

469. 

(7) Moda Kaikhooscro1i Horrusjae V Coover Bhas9, 6 M.l eA.. 

448. 

(6) Musheah V Uusleah I .-J.C.R. Beng. 894. 

(9) The ~ast Indiana were the descendants of''ffiuropeans and 

Natives. The Uompanyt'B courts applied '3nglieh law·to 

these persons. The pri 'I!y Gouneil also observed in the 

famous case of Abra~ V A.braham, -The ingliah law ~a 

such is not the law of thoss courts. They have 'properly 

speaking no obligatory law of the forum as the Supreme' 
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law, or by having himself observed some family usage or 

custom" • 

In view of the different cor:rmunitil38 

and in diff9rent personal tIaf' there could not be any 

uniformity in the legal system. The thrl3e supreme courts 

and the four Sadar Adalats iVere funotiol'ling alanst indepen

dently of one another. Thus it could be easily said that 

"Five men each under a different law fIlB.y be found walKing 

and sitting together". Hence it wa.s no wonder if the judges 

turned to 'nglish law for ir.apiration. It lias justly said 
-

by ;Jir Barnes Peacock., -Now having to a.dminister justice, 

equity and E,.ood conscien.ce, whers are 999 to loo~ for the 

principle. Which are to guide_us? We .rust go to other 

countries where equity and justioe are administered upon 

principles which have been :t the gro~th of a.ges and see how 

the oourts act unqer similar circumstances and if \Ie fina 

that the rulee whi oh they have laid doYfn are in accordanoe 

with the trul3- prin.ciples of equity we oannot go .rong in 
(1l) 

following them". The Supreme courts were directed to apply 

the Hindu law and the Mahomedan law to tba Hindus and the 

Muslims r8Sp90ti 11e1y only on certa.in topice. So they were 

not bound to apply tho personal laws of other communities 
-

even in the litigation among themselves. In the result it 
(12) 

ifaB Oogli sh 1&11 that ",as a.pplied even to the ~ws and the 

-------------------------------,--------------.----------
had. The East Indians c()uld not claim the tngli ah la" as 

of right; but tbay. were a olass moet nearly resemoling 

the 8ngli sh, they conformed to them in religion, m9llnars 

a.nd customs and tha Qngli ah la.w as to the succeesion of 

movaDleB as applied by the oourts in the U~uasil to the 

sucoession of the property of thi 8' class·. 9 M.l.A. .240. 

(10)The first Law Cocmi ssion cotl'lfenting on the prevailing 

system oDsarved., "Though British India may appear on too 

ons hand to hava leBfI need fer a lax loci than any other 

oountry, becauee the great mass of its population UIDltD 

coneist~ of two aacta whose law ie oontained in their 

religion, yet on the other hand, there is probably no 
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(13) 

A.rmanians.rha supreme courts perhaps rightly cor.clude<3 

that they WBre not competent enough to administer personal 

la.ws of the partieB except in the case of Hindus and the 

MaholLedans. So in all other cases tsa/ing the Hindus ana 

the Mahome d::m Sit he Suprema Court u sed to appl y in g1. i sh 

law lfhioh was regarded as the lex loci in the three 

Presidency towns. Thus it was under thie peculiar Bat of 

circumstances that too principles of angli sh law were 

being invo~d into India to modify the personal systems 

of the Indian law to a v9ry. con eidaraole extent. On thi s 

hi storiaal background the Pri vy Council had to obeerve 

that" justice, equity and good conscience had been 

63nerally interpreted to mean the rules of ~~~~ ah la.w if 

found applicaole to Indian society and circumstances. 

Codification of course affected the cloctrine to some 

extanti but cooifioatil)n itself again .8.8 greatly influen

ced by the principles of &nglish 1a9l. 

(b) FALTUM 1&.LEl': . 
The doctrine of Factum Valet quod fiare 

non debuit was wrongly supposed to have been enunciated 

and relied upon by JroD'ta.vabana. for g1 ling a.bsolute power 

of al i8naticn to a f 3.ther e.occrding to the Bengal sohool. 

&\s it haa olaarly pointed out by Dr. J.N .Bhattacharyya, 

t rn mi stalee 'las due to the wrong, tran elation of the text 

• • -_ wr I I 7"11 • 

country in too world which contains eo many people 

who J if there i a no la.w of the pla.ce, _ have no la.w 

whatever" • 

(11) (1868) 9 Vw.R. Z30, 232; anQ (1897) 24 C i 90a J 930. 

(12}Mualaah V Musleah.;;:'.U.R. Beng. I. 894. 

(1:3) (1887) 14 I.A. 89, 96; Da.da. i[ Baoaji (1868) 2 Bcru 

H.C.R. 36, 38; "Webb if Lester (1865) 2 Bom H.C.R. [2, 

56. 
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of Jfniitavahana. _ ... vaoanaa f a.tenapi Vastunonyathakaranaa f 

: akteh - ... as tI a. fact ca.'1no t be a1 tared by hundred text s· • 
• 

The term It va.stu" ought to have been corrActly rendered 

as thing and not fact. Fa.cta and thinge ar9 not i,jantical. 

Thl a so-called doctrine of Factum Valet was also an,=mdad 

to othertopica ~ adoption and marriage a"to. The point 

was rm:I: fOOata"bly di BcuaeeC1 by Dr. Bhattacharyya to expla.in 

th9 error. In an appreCiation of that difi2fBion the whol9 

topic has bean llicely aumnariEed in this way: -Now what 

a.t Jruiltavahana. mean a by the doctrine is that the e eeantia] 

!lature of a. lega.l right cannot be a1 tared 'oJ a text. He 

(Dr. Bhattacharyya) first pointe out that a h fa.ther eo 

long ae hi3 ie alive is the o?Kler of the property and as 

according td the Hin~ ju~t~ee one of the eSEsntial 

characteristics of ownership is the power of absohlte 

disposition. a fa.ther has a. power of disposing hie proper

ty .x. without the consent of hie sons. But against this 

conolusion J1miitavahana f~nds a text of Vyasa which 

apparently forbids such alienation; he shows that the 

text is meant simply as a moral prohibition. He d09S this 

on the strength of a gramnatioal discussion the spfrit of 

whi oh is impo Bsi bl'3 to present in a purely "ffingl ish draa s. 

He then aaya that the essential natura of a thing cannot 

be altered by a. hundred texts, avedently meaning th.t3raby xi 

th9.t a.s trJ.9 ownership of the father confers on him a power 

of ea.le. he haa the power to sffect: the 8a19 not lIi thetand~ 

ing a hundr9d texts for taxts cannot un alter the natura 

of a. thing whi en has real exi stancs alch 8.8_ ollOership 

has •••••••••••••• Had he bald the dootrine why shoul d he 

ta.ke the trouble to prove that the texts are not a lega.l 

but a moral prohibition onli'. 

(OJ GAIN ~ Of' LEARNING: 
~. .. - . 

T hi e to pi c was su"b je cted to heat ad 

oontroversies and the British Indian oourts a.lso differed 

in their judgments ba.sing their oonclusions oil. the differ-

ent interpretations oftha diff erantk text B. A. t thi 8 _ • 

.(12) .l na O;.~ateWum. ~t,n karon:-~8S7. 
,.. 
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unoertain stage the antire dispute was Bet at rest by 

legislature to y;hich reference has already been made. 

(d) D;1b.;·' 3 GNP ALlNNAf IQN.: 

a. ceo rC!ing to t hA stri ct J{rl. taltaara t be~ry 
• 

the family propertyia not, lia.ble for the peraonalrj; debts 

of ill a member. But a number of deoisions. pronounced by 

the British Indian oourts havaintroducad two innovations 

which have roost substantially affeoted the Mitaltsara 
• 

conception of peoperty. Acoording to one of thosa innova.

tiona, a son'a pious duty has been translated into legal 

duties and as such the entire faadly peoperty has been 

made liabla{for the deot of ·the father provided it is not 
13) . 

an ilIlOOral one. A.ooording to the 8e,?ond innova.tion a 

member undi vide(1 ooparcenary interest in the family 

property has b~(~)ad9 saleable in execution of a money 

deoraeagainst him. Thus the deoided. cases have gone far 

beyond the original Hindu law according to the tart:. s. 

Hut there has bean ana wholesome restriotion: the courts 
-

refuse to over 100 k and enforce the rule of Hindu law in 

fa.vour of creditors of r'lambers other than the father. 

(e) ~oo~rION C}, !~'I ONLY SON AND THm EF·~ECI' OF L _ _ 

AocorcUng to t h3 texts of Vaal i stha. and 
•• 

Sfaunaka an only son could not b~ given or taken in 

adop~ion. ThAre was a wide difference between the different 

High oourts !'86n.rcUng the real na.tura of the prom bition. 

Some of the High ~UI':"8 ragat dieg the peal AatYrQ ef 

prehlbitiea .. SOOB of the Hieih courts held tb3 a.doption of 

an only son tobs valid whila the othars held it to be in

valid. In thi 8 unoartain etate of things two cases went 

-
(13) Girdharae 18011 V h.antoo Lal I.IJ\. 321. 

(14) DAendayal V Jugdeep A.I J\. 147 • 

.. 
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01 an onJ.y tlOll was val id. The prohi bi tion en joinad by 

Vas'ifltha and. SIs.una.1w. was treated as merely rsoonxnendat-
•• 

cry and not msndatory. This is a vary clear illustration 

1there t naBri ti Bh Indian Court e deoided otharwi sa than the 

original text writersJ\coording to the genera.l rulef of 

adoption, an adopted son hasOeen held by too British 

Indian courts to have all the rights, and duties of a 

natural born son subject t~1~roS9 which have been exprees~ 

ly 1Ii thhald from him. "Adoption has been epo ~n of as a 

ne\'l oirth •••••• .., ••••••• Nor is this expression a mere 

fic;u.ra of 81-'S6Ch. 'rna theory involves the principles of a 

completa aeverancelJ: of Lh8 child from the family in whicb. 

he i B born ••••••• and com.t:llete (f6feti tution into the 

adopti va family ae if he were born in it". 

0') THE PINRb laEQar: 
(17) It has been decidad oy too Bri ti ah 

Indian courts that the Pinda theory or theory of spiritual 
• 

benefit is the 801e guiding principles of succession in 

the Bengal 800001. But a close examination of the 11th 

Chapter of the Dayaobaea will atonce SD.oIIf that Jrorutavahana 

never exolusively relies on the theory of spiritual 

effioacy. Had ~ha theory been true, tb:l list of hairs would 
j ~ -al so include according to Srrkri shalla Tari!a.Latl kara. tho sa 

• 
offering ~inda at Gaya. thoBe throwing the bonee into thB 

• 
G-ane;9a aud aloo the 8On ... in ... la'i according to Dr~ Bhattacha

ryya. On the contrClJ'Y many maternal relatione would al80 

have been excluded from the list of ~ hairs strictly 

a..::cording to the pinda. theory. A.bove all Manu clearly 
• 

fJrovidaa tnat ·the power to gi va pinda fo110V;8 the course 
• 

of inheritance and not viae versa. Generally speaking, 

Jrmutavahana advocated the plnds. theory only to juetify 
• 

a departure from the exietinb theory. but he shrinks from 

pushing it into ita lOEi ca.l 00[1 elusion 8. But the 8ubsequent 

followers of Jimutavahana nave done ~hat be himself would 

not have done. In the reeult the theory of consanguinity 

(15)Nagindaa V bachoo, 40 born. 270(P.U) 
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\las al toget hal' ignored and rBplaced by the t beory of 

spiri t(~) benefi t • "The rule of pro flinqui ty". says 

Sarvadhi kari t .. is the governing principle in succession 

not only in the Mitakaara sohool, but also we are bold to 
• 

affirm in the DayabhBga sOhool. It ;"wa.s simply to vindicate 

the great claim of propinquity that the author of the 

Da:yab~a laid so muoh stress on the proper application 

of the dootrine of raligio\18 benefits. It was simply to 

give t.l19ir .tJroper places to the u:~ cognate !dnsmen tnat 

he ela.borated the theory of spiritual benefits·. 
v 

(g) THE A,D;J)LUrE RIGHT OF' ALINATION hY A Fn.TllER IN -

According to the original texts a 

fatherin ben£8.1 could not alienate t~ property without 

the oonsent of the 80na. But the cons9Et of th3 Bons being 

inconsistent withrllrt the conception of full ownership. 

characterised by the absolute power of disposition. the 

Courts came to decide that a father acoording to the: 

Dayabh&ga. Bchool ~ had abaolut.e polhar of alienation. Thi 8 

Lbeory al so is largely con(lscteO with tM doctrine of 
(19) 

Fa.ctum Valet di BCU8Bed above. 

(h) \WILL;.) lillD GnT~ INiER VI \{)S: -
As it has already bean seen there was 

originally no oonceptior. of wills in Hindu law. It was 

solely by adjudication tnat the oreati8""on of iii11 was 

recognised in Hindu law as ad~iniatered by the tiritish 

Indian courts. Once the willa ware aotually recognised 

their chfl,racter and scope became co-anenei va with gifts 
. (~O) 
inter vivos. 

.. -
(16)&i abnanmrti V Kri ahnamnrti. 50 Mad. 506 (P.C. ) 

(17)Guru uovind V Anand Lal (1870) Beng. L.R. 15 (F.B.) 

(18)~ha Hindu Law of ~n heri tanca {Tagora Law Lecture s)P. 750. 

(19)For a fuller di scueeion 899 15(b) atlove. 

(20) For details sel3 the discussion of Hindu Wille Act a 

above. 
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(1) "&QU~Llcil-\.I'ION OF 'I'H.:!!, tQ~ITION OF F'~iA.LE HEIRS IN ·rHZ 

DAYrBHJtdA. A.~ "~~L A.B 'rH~ ~Il~tti1.Pl SCHOOL: 

. Although according to too Mitalt~ara:t the 

property il)herited by a woman from a ma.le is to be 

%~ recogni Bed as oor Stridhana, yet no .hare i:. in 

tllat oon:mentary it is aaid that such property becomes her 

aosolute a state. On the contrary t in view of the relati Va 

texts of yajria.vc;.l Itya. and Katyayana. and the genara.l doat ... 

rine of t~ M.i talrs8£& aocording to which even males a.ra 
• 

without absolute rights over certain types of prop9rty it 

ia only reo.oonable to ma.intaine ttl3.t a female who has 

inherited property from a. mala holds it subjact " to oartair 

restriotions although auchproperty is characterised as 

Strldhana by the Mita:lt~a.ra:. On{~r)se oonsiderations, the 

Pri vy Council haa held in many caS98 that it would be 

mi slaading to use the term Btridhana lnthe general sense; 

hence according to the PriVy Council it would be oonvenient 

elan in the Mit~~aara sohool to restriot that term to the 
• - -absolute estate of a woman as in the Dayabhaga school .hila 

deacrioing the limited interest of a woman by ttB phrase 

"'ioman t 8 estate·. The aOova interpretation of the ( Pri vy 

Council is clearly unwarranted as according to ttla ....... 
o\ ... ~ ~~ ~ ~ '" ~ ~,..---r.....~ ';-.f~ 
MitaK~ara ~ as her Strldhana prop9rty. ~trldhana. . ~ , 

aocording to the Mitiksara devolvss in the way as • 
• 

prescribed by it. Henca a. wido.fa interest lIould pass on bar 

dea.th to her own baira and not to tb3 hairs of her husband. 

But in viaw of the deoi eiooa of the Pri vy Council. ref3rrad 

to above, the point r~8 become purely aoademic. 

(j) t\.DJUDI~rION RIfARDING_INrjlPRErArI,ON OF rHE 

Q.RIGINA,L TEIro QNJllNDU I.~!: 

A spacial text or a spacial statute which 

forma an exception to a ~eneral text or a general statute 
__ I _ 

- - aq4- - ..... 

(21)Thak:Rr Deyhee V Rai Balu!( Ram ( 11 I.A.. 139); Bhugwan .... 

deen Dobey V Myna Baae (11 M.I.t\. 487); Dabi Mangal V 

Mahadeo (:3·4 All 234 P.c.) 
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should 09 con strued etri atl y and cer-.,i t - ~J .. -I.y to oases 

fall ing all olearly wi thin it. '~her9 a Hindu IIido'l uncler 

trJ.6 Mitiltsara school x dies without a. child leaving 
• 

Stridhana property, an adopted son of her hueband taKen 

in UlXP: conjunction with another wife and a. Bon of her 

husband born of a. third Vriife inherit a.s her husband' B 

sapendus the Stridhana property in aqual shara. A.ccording 

to briddha Gautama ill the General rule is that an adopted 

eon with good qualities and II: subsequently born natural 

'I 

eoo are ec~ual sharers.fo this genera.l rule u an exception 
I 

has be9n' suggested by Vaai atha. who la.ys down that if after 
•• 

he has [lean adoflted a natural eon is born. than tha Dattaka 

son ahall take a fourth share. It was held that this 

9xca~tion shall not bea:rlanded to the propqrty inheritscl 

from the step mother. It wa.s thus obaarv9<1, ·Consequently 

iie should not extend itaapplioatioo to caees not only not 

comprised ~rictly within its letter, but undoubto;;dly beyond 

its true epiri t; in thi a connao·tion we may bear in mind. that 

Hindu juri at 5 quite as moh as ,*ngl i an juri eta ("Sbba V 

Bonlnois (1875) L.R. 10 Ch. APP 479 (484); Co. Litt. 299a) 

racogni se the well known oanon of interpretationtil t hat a 

special text or statute forming an 9xoaption to a general 

text or statute should De construed strictly and applied 

only to too oases fa.lling clearly within it; the Mitakeara 
• 

itself reoogni&es the prinoipla that whert3 an exception 

exists to a ganeral rule,the 9Xc9~tion should be confined 

within the strictest limits so a.s not to encroa.ch unduly 

upon the rule i G-an€u V l!ha.ran (1907) I.L.R. 32 Bom. 1275; 

Anadi V Hari t (1909) I.L.R. 33 hom. 404. Dattak:a. Candri ki 
Sec V, 27; Mitaksara on Prayaa'citta Ed. Mogha., p.292; 

• 
uY,aV(3.tyaVadhi ta anupatti prae' amo na bhavati tavat va. 

22) . 
dhaniya.m: The Privy L!ouncil also observed that the Hinru 

(22)Par Mukherjee, J, in Uangadhar B6llgla V IUralal Ba91a.. 

(1916) 23 U.L.J. 387-88. 
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law oontains its own principles of interpretation and 

question fI ari sing under it oannot be determined on 

abstraot reasoning or analogies borrowed from other aystemi: 

of law but Imlst dej?eod for their dec! sian on the rule s and 

, doctrines enunciated lJY its own 1a1l givers and reoogniasd 

commentators. In deCiding questions whether the 9xprassion 

'bandtru t would tIe donfined only to those thre.e Claeses of 

bhinna Lotra eapindaa t hat were mentioned in ttB Mi takaara 
• • 

of whether any new claae of hAire OM be introduced under 

it andwhather the word Sapin~a should be understood in~ 

a ~iC:a san ae to include every parson rsl9.ted by ,E pa.rtic

les of t he body or what her it should be under stood in a 

restricted aan~ eo a.s to exclude from inheritance every 

one relat3d through fema.les beyond the fifth degree a.nd 
, 

every ona rel8.ted through males beyond the se_enth degree, 

it .as held that the olasses spaoifia<l by Vijnanae'va.ra 

03ll.not tJ~ d,,·jj3j ·1:.0 a..n:1 th-3 OE:l.R3 of G"iI'ciharilal Roy V 
(23) 

Government of Bengal is no aut hari ty for the exten aion and 

al eo that the relation of Sapin~a cea.ses for purposes Doth 

of marriage and of inheritanoe after five degrees in case 

of relationship through famales. -The limitation of five 

dagreeall
, observes the Pri vy Council. "Clearly a.pplies a.nd 

can onl y appl y -to . the bhinnagotra sapindaEl. But it i a 

contended that this limitaticn ie confined to prohibition 

in respect of f!l¥Yir-t;e. A,s has already bgen observed, a 

part of the limitation appears to have been spplied to the 

SUl't~O asian of -' Samanagotra sapin~as; their Lordship are 

unable to eee on what principle it oan b8 said ttat the 

other part raId ti va to !dn emen who are a qu a.l 1 y ea.pir.~as 

but belong to a different gotra or Bons must be re atri cted 

to matrimonial affinity •••••••••••••• In abeenot3 of any 

authoritative text. their Lordshipe do not see their way 

Ir.srely on aostract r9aeoning to di aplace a view of the law 

--------.-------------------------------------------------
(23) 12 M.1 .. ~. 448. 
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whioh has reoeived the recognition of the courts in India 

and whi oh the Dietri at jude,9, an officer of' great experie

noe and ~ learning saye i e aocepte(l by M t'¥-blia opinion" 

Again in a question whatharunder the 

Dayabrmga achool of Hin<lu law. thB son or t be married 

daughter is thA preferentia.l hair to ttB mother's 

ayautuka. atridhana too deci aion wa.s baaed upon the meaning 

of the expression Kanya g~ lap by Jimii'tavahana in connectio 
l25) , _ 

with his ouotation from Manu. It appears that Sri Kr'i shne. .. . . 
we Ragmmandana UEa t!}e, term as meaning daughter genera,... 

_ (~6,L. __ .... 
1ly. but from the Dayabh8.ga it i 8 olear that JiDllta:waha.na 

used it in the sen sa of unmarri:d daughter. I(2~re aDove 

Conflict the opinion 01 Jrmutavahana was accepted. 

L~atly reference may be made to thaoase 
(26) 

of Bhupati V Ram Lal in whioh the question that lias 

lI:lIt referred to the F;ull Benoh was : "Doea the prin ciple of 

Hindu Law which invalidates a gift other"than to a 

sentient being capable of accepting it apply to a baqueat 

to trustees for the 6stablishmnt of an image anel the 

ilorahip of the Hindu Deity after the testators death. and 

make SUCh ~ bequest voiO?! 

It "Was held on the construction of th4 

expre saion dan ohi cetanodde s r avi si.st.at yagadeva and 
•• I 

ColUOOnta thereon read with Sulapanis and Ra.ghunanaanals 
• 

di aousaions as to t be nature as t.otfie natuFe- of Shradh 

and gift atc that the aDova prineiples of Hindu Law does 

not apply to such a. bequest.. It was oOasrved by Mock.er ji 

J: "The view that no valid dedication of property oan be 

made by a will to a deity. the image of which i 8 not in 

).... - 3d 1_ 
(24 iblI'Imxffiix(1914) 20 a.L.J 573 (P.C.) Per Ameer Al i 
(25)Chaptar IV, 2. 16. I J. 

(26)Chaptar V. 

(27)Praaanna V Saratsa.8i (1908) I.L.R 36 /I 1 a" • va. i. 
(28) (1909) I.L.R. 37 Cal. 128 (F.B.). 

(Z9)Diyabhiga. Chapter I I 21. 
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(30) 
existence at the time of the death of tm testator ie 

baaed upon a double fiction namely firet I that a. Hirldu 

deity is for all purposes a juridical paraon and 6eoond

ly, that a dedication to the deity baa baen the SauB 

characteristics and ia subject to the SMa restrictions 

, . 
(30)ln the famous Tagora Uaes it was decided that a i 

gift to an unborn person .hethar intarvivos or by 

will is invalid. After the passing of the Hindu will 

Aot, 1670, the question aroae if this Aot had changac 

the law so far as regards gift by iiiilis. In the case 

of Al angaman j ari V Son a.man i t Gart h C.J. and .hi 1 e, J. 

hald that the Hindu '~illB Act applies to Hindu 

Section 100 of tDa lodiMB SucOission A.ct (of 1865) 

"mah provio9s that a gift to an unborn person i a 

vali d if it gi V9 8 him the whole inters at. T he que etion 

9l0uld, therefore, have eeen at!sw9red in tb.e affir ... 

ma.tive, but for seetin\" :3 of :the Hindu Will e Aot 

whiah provides that "nothing herein oontained shall 

a.uthori ae any Hindu to oreate in property any interest 

which he coulO not have oreated before Jst Sept., 

1870· • As before tha.t data an uniform person oould 

not have tatten a Dequest his inca.pacity has not bean 

removed by the Hinous \1/11111 Act and gift to a.n 

unborn person remained invalid. Tnie la.., however, 

has bean a1 tared by a sta.tute (A.ct XV of 191i) which 

provides that a. gift to an. un born person 1 B va.l id 

provided he is gi ven an absolute interest and the 

gift conforms to the requirements of" section 113 of 

the Indian ~coe8s1on A.ct. 1925. This Act is. however, 

not retrospective so that it ,jCB!1 net va.lid.ate any 

beque at made before 1916. (Nareingh V Beti Ma.ha.la,ltsh. 

mi. 50 A.Il. 3'75 (p.C.) 
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as a gift to a. human being. The first of thaee 

propositions is too broadly 8tat~d and the seoond i8 

inconsistent with the first prinoiples of juriapruclance 

•••••••••••• Too Hindu Law reoognises dedications for 

the establishment of the image of a deity and for the 

maintenance a.'"ld worship thereof. The property so 

dedioated to a pioua purpose placed extra - cOIDmaroium 

and is entitled to spacia.l protaation at the hands of the 

~.xt sovereign whoee duty it is to intervene to 

prevent fraud and wast in dealing with religious em 

anrjowmant sri • 

(k) ADOt'I'ION Or' DA.UGHEERS IN HINDU lAi: * 44 'a ___ L£cd4 

T he two traati ses. t ha Da.tta.1ta. 

Mlnamaa and too Dattaka. Candri k8: exclusively deal with 

a.doption in its various phaseD and though originally 

they were not recognised a.s authoritative expositions 

of the 3..lbjeot matter yet fina.lly their authority was 

9 stabli shed by the Privy Council after th9 <1eci sion s of 

ttlij two famous oa.ses namely Bl}ag~wan Singh V Bhagawan 
. (31) (3Z) 
.)ingh . and Sri Ba-luau V Sri balueu. Bo·th trsati flas upho16 

the religious theory of adoption in Hindu Law. Hance 

they asoribe too oause of adoption to too religious need 

of offering oblation ~:i to the fa.ther and. other ancestors 

after their death. Both of them preface their expositions 

wi th the of~ quoted couplet of A.tri which runs thia:i"> 

-Aputrana. sutah ~yo yadri ktadri k. Prayatnena. • • 
Pin do ItaKri yahttor n 9ma.8amkfrt3l1ayaca" • •• • 

That is, by a man deetltutB of sons must a .eubstitut3 of 

any desoription for the f!a.rm be adopted for the sak.e of 

fu..l'laral cake I water, aolarm ri tea a.nd the oele oration of 

nama. T he idea. of the Hindu juri at e such as Manu I 

-------------------------------------------.------~ 
(31) 21 All. 412 P.C. 

(:32) 22 Mad. "398 P.O. 
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yaj~avallcya. Narada. Brihaspti, Vianu anO othere wan .. 
thatlJy the birth of a. eon I a man could pay ba.CK one of 

the three fold dabts to whic~ he "'as subjeot from tha 

very moment of hie birth. Tttl3 following taxt of the 

S'ruti is vary instructive in this context: 

II Jayamana ha. vai Brahman~stri bhiminai hrinavan • • • 
Jays.ta. BrH..hmaoarye~a ~i ,i bhyo t yajnena dave bhya.~ Prajaya - --pitribhaya~; esa va an~i~i ya putri, yajva Brahmaoari 

V~ Q. • 

(33) 
Similarly Manu says that by a son a man conquers 

t ha wa rl d, by a. son' 8 eon he 3n jo y s in:mort'at.i ty an d by 

a grandson f. e eon he reaohes the solar abode. A vary 

si€:fiifioant description of the institution of a.doption 

has baen given by BrihastJa.ti alao 8.S followa;-

"irjyam vina yatna. tailam sadbhip pratinidhih krita.h 
I I •• 

Athai~da8a putrastu ~trikaura9ayorvin-a". 

l'hat is as the honest people substitute oil for ghea eo 

also there a.re eleven aubstitutss of sona in the abSelt08 

of an aurasa son and a putri kaputra.. Nanda Pt::I.."lqi ta, the 

author of the Dattaka MiNaa fUrther arsues that omission 

to a.dopt a Bon by a sonless man is an offanoe. He BaY8, 

"in omitting to adopt a. Bon an offence. ~"en 'li) ):nC\XrTe~ 

for the pr~ce9t of en joining the produotion of a eon 

bsJJ.g positive I it results ·~ha.t the contravention of • it 

lithe cause of an offerca for the c:1afect. of any ijon in 
l34) 

~aral 9:tolusion from heaven t~5raclared in t he texts". 

1\ word apadi in the text of MA...'lu bas bean differently 

~~preted by different authors. The t9rm ordingrily 
i \ 
Da~ the 1i atr9 sa in the form of aonlaasne ss of th3 

adol\ar. But the 1'1i tiksara: mean 8 famin e at c. by t M 
\ . 

axp~ai(')n 'R:nadi: MBv 811Anifvina ('jiRt.Y'QAA it. ia ;1"\+.;...,<>+ .... "" 
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that the aon should not be given unless there is aLOtrsd.;$; 
(:36) 

thi& ~r·or..ibition regaros the giv9r~ Similarly I&J 
Katyayana also provides that during a .t98.son of distress 

the gift or evan the sala of a. eon may be made. other

wise the sarne mu~ not be <lone; this is the injunction of 
(37) 

the holy institutes. 

It may b>3 noti;}.1 in this no~""acr'-,ia~ tbat the 

sages did not clearly mention whether daughters also oould 

be ado pted. It iaN andapandita who by interpreting the 
• 

original texts of the sagos concluOed that the words 

Futra, praja etc. included sane and daughters as well. 

Thus adoption 01 sons included adovtion of daughters also 

and so there may De twel va kinea of eubeti tutes for the 

legitimate son, 20 according to Nanda Pandi~a ~betitutee 
. l38} 

of daughters alse 113". ba ~~..qe in the same way. 

16. !JQNCI&.SICN: 

Moat of the dl3viationa and innovations 

rafarre~ :'0 c..nove were not a0801utaly irrational. A.a a 

ms.ttar of fa.ct, Borne of them were moat useful 9xpedienta. 

Who can deny at tille stage tha.t wille a.re not eervi~g one 

of the moat important purposes in Hindu law regarding the 

free disposition of property ... - though the origio9.l Sa.r.~k

rit texts are silent about them? fha gains of learning a.lao 

to w~ch the acquirer has bae~ unequivocally declared 

entitled:¥: will go to encourage Path learning 3nd earning. 

'rhe differenoe at opinion and the resultant confusion has 

been done away with by the relevant legi elation. The pinda 

th90ry as supposed to have Peen advocated by JimU'tavihana 

has bRan found helpful in including Borne cognatio hairs in 

preference to some remote agnates. Similarly, the (1ootrine 

of Factum Va.let has e,srved a very useful purpose in di atin-

Mitakaara on inheritance, Chapter I. Bection II • 
• 

Dattaka. M~sa. I, 8 I tran slateC1 by Sutherland. 

For further di SCU88ion 8 on thi s point vide Ante 

Chapters VIII and IX. 
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guitlhine the manda.tory and too recommendatory prcrhibltiona 

Thus without mul tiply10S in stenoes, it can be generally 

aeeerted that the moc!ifications effected during the 

British period through adjudication and 19£islation on 

the original Hindu la'li ware lR.rgaly in conaonanog with 

the s,tJirit of the society reeulting froQ'; the contamination 

of the ~98tern and the ea~tern oi vilisation. Orthodox 

adherence to tr..9 [lure Santritic law ~ould olearly be an 

anachroni am a.t thi s d2.y. Thus ttle Hincu law as admini st

ered during the Britt sh rule reflects in a very large 

dagree the peculiar character of the Hindu sooiety of 

the time. £I '18 three imJ;lortent etages in the hi story of 

l!indu law are really very significant 8nd easily diBtin

gui ahi.bl9. As it hae already been Eel3n, inthe earliest 

period, Hindu Law was epeoulated upon and enunciated by 

the Hindu 38.fee ttLqrnael ves without any extr31190Ua influe

nce what8oaver; during the Mahomectan period though there 

wae in a sen 89 an :Eat a.rrest of the growth of Hindu la.w 

speoially with reference to the extarnal world ~ or aspect 

atill the current was flawing internally gi ving an 

opportunity to the commentators to interpret the original 

Hinru law in their own chara.cteristic 1Ia.ye. Innumera.oll3 

and extensive commentaries ware tha re&Jlt of this age. 

Lastly, a definite foreign influenoe was exerted result

ant on the Bri ti sh admini atratinn in India. '11 hi a IImkxiJt!lti: 

continued upto the time of independ~nce and thereafter 

as it i 8 still continuing wit bout My apprecia.ble ohange 

in My way. A.fter the independ~nca. too me at important 

epoch h9.s been the ~ of th9 Hindu Code Bill 

and ita fragmer.ts which have by this tirre DeCOM a few 

years old ~itbout yet becoming exa.ctly a part of Hindu 

Law. ~djudication and legislation within rea90naole 

limite are alwa:'ite wholesome and. weloorrs. A-s a matter of 

fact to an impartial oDserVer, the epirit of the Hindu 

!Jode Bill and its fragments has Oeen virtua.lly for too 

acce19:-ation of the tar'lf1erciea that have already neCOrD3 
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manifest in the modifica.tions effactqd during the 

bei ti ah rlll~. In the hi etory of Hindu La~. the change a 

neVqr appeared to 09 toe violent fer the g9ni~. of its 

sy"at8m as it v;aa al ways accomodating and subservient to 

tre spirit of the age and"the !I society. 

·~~*~*x~x**x****xx*** ""-.)t luttO( * )( IHHt H-
II It IUUUUUdt 

*** ... 
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ca.,p l' E R IV 

HINDU CXlDE! rllLL J\ND ITt) ---- --
Tf'ID I\. ( '-llii&N'£ S 
~ ,-

1. ID.KDU OOD1ji HILL: 

~a it has already. been said, the last and 

the roost important epoch in the Hindu Legal History i e the 

admini etration of Hindu law by the bri ti Btl rulers. Though 

thi €I i e the last epoch still the last word has not been 

spoken in many topics of Hindu law. A. revolutionary proposal 

bad been mde to nndify tha Hindu la'loy the introduction 

of the Hindu Code Hi 11 into the Cen tral Indian Legi slatura. 

The proposed ohanges are ttU only in the abaps of a. Bill 

woo oh have not yet matured into an Act. The Bi 11 had 

lias a.ble to st.ir the fi90ple BO deeply and strongly. The 

paople of the country have Dean equally divided for and 

against the Bill. The jurists, the axperts and tm faymen 

also have expressed themselves on it. Indeed, no other Bill 

could evoke So much criticism and agitation. The provisions 

of thA Bill are not fraught with unmixed good or unmixa~ 

eVil. NeverthelesB, a comprahan.ai va '~ode on Hindu la.w a.s 

proposed is aure to aritata the people who have got a time

honopred culture 8..'\d tradition behind them. T~1a bill haa 

b'3en regarded by ita critics as a eort of challenge to the 

Whole eocia.l atld cultural structure of the Hindu Phi 10 sophy. 

In the pa.st also there had ·Oeen soma important crJ811gas in 
, I 

the Hindu Legal ~li etory; but as tho fl9 change s were only 

piec9-meal, the agitation could not naturally gather BO 

mighty a. mom.~!1tum. The ]:)i 11 had lJaCOO'B:I spacia.ll y aigoif iea.

ant W!1eO it was 6ou~h~ to De enacted in the wake of Indian 

independence. There are surely cart-aie advantf:1ges as well as 

certain di f:advantagea of tha provi eiona oontained in too 

Hindu Uo de Bi 11 a..'1d as a !Tatter of fact no lji 11 can De an 

unmixed adtr2J1tage. 'rhe na;~ure of the publiC opinion express

ed in this connecti~n miLat tend to show aocording to the 

crit.ics of the Bill th&..t it was neither 3.lJsolut81y 
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impBrati va nor sufficientl y useful. Thera cannot b9 any 

doubt that too dill i8 largely the pro(luct of the inflU'}

nca of certain i~qBtarn conceptions and institutions which 

are 3ofl"I8tiI'YJ3S opposed to and of tan inoonsistent with the 

oriGinal Hindu ideafl. Natur3.11y, v-hanever anything is 

attempt3d to De dOP-9 per foroe tt'a9 resultant agitation will 

be too strong .. fher9by it ie nnt intended to assert t'rBt 

Hindu La~ docs not require any change or modification~ 

th3re are indeqd many topiCS which should undergo some 

important modifications. Th9 only queatirm is if the 

ma.gn i tude an d t h.1 hour of the ohange can tle regarj.ac1 as 

t~ moat ollPortur:e a.t present. 

The British rulers, by m3arlS of administra.tivE 

meaaur6s, legislative aots and judioial decisiona, hava 

DO doubt qxerted an immenee influenoe in the development 

of Hindu la'r'i - urpreced3nted in ita history. 'the modifica

tion 8 thuS effectad during the Bri ti sh rule were lars-ely 

in consonance with th3 epiritk of tba sooiety resulting 

from the contaminR.tion of the '~'e~t~rn and liJa.atarn ci vili

sations. Orthodox adherence to too pure Sanskrit-io law 

would clearly be an anachronism at this da.y. Thua the 

Hindu law as a.dministered during the british rula raflacta 

in a very large decro3 the peculiar character of the Hindu 

society of th9 time .¥hather the chang&O brought about 

b:~ the bri ti sh rulsre ~mre exoluai vel y good, bad or mi xed 

for the Hindus i a a que stien which cannot be Mswer'3d by 

juri sprudencB a.lone. 1\ corraot an ewer 'Will depend on t ha 

approach to the q'uestion from the etandpointBl)f rBligious 1 

eo oi al and cuI tural san ti men t iii. 

The pro{Josgd Hindu Uoda Bill 'iith it B 

fragrnanta i a uei ther all imperg,ti va necesei ty nor an unmille' 

bleesing.l\s a matter of faot, to an impartial obserVer, 

t ha spirit of th9 nindu t.;ode HilI i a virtually f or the 

• accantuatio:1 or accalarati()n 01' U the tendencie8 that 

ha.ve already been manifest i~ the modifications and 

innov3.tions eLected Oy the .british rulers. Nevsrthales8, 
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ad judi ca.tion 8 and legi ela.tiona, as it has already Dean 

aai d within raaecrable bound:: are al ways whole eOIlB and 

"eI come; in tha Hi story of Hindu Law, too ohange B never 

appeared to be too viol~nt for the genius nf ita system 

as it was always accomodatine:; 8Ild auos3r"ient to the epirit 

of the age 31ld the sooiety. 

2. HI SrORY OF' 'l'::11i! bILLS: 

roo Hindu (Jode bill is lithe moet comprehen .... 

sive pi90e of legislation oovering all the major branches 

of Hindu law. 1\8 earl y as irl the year 1941 a. Cornni ttee 

was formed by the then Government with Sir B.N. Rau &e 

Chairm:m to report on the deairaoility 01 coaifying Hindu 

law. T he report of t heimczxn Cormd. ttae refJotmlsnded codifi

cation of Hinau Law in gradual stages and actua.lly two 

dra.ft dille were preparAd by tham~ oWL- d8aling with the 

la~'.' of intestate sucoession and the other with the la.w of 

marriaf,s. ~ft\1r drafting these two oills, the Gomnittoe 

~a?;;a:! to fu!'cti~n. In Oourse of the discu8sinna of these 

dra.ft 01 11 ~. Daf 0 ~"e t h3 A. a sembI y I th3 Go vern mcil1t pas 2ed a 

resolution on 20th January, 1944 by which the Hindu L~. 

uoruni t tea \"jae revi ved II'Ji th direoti on to formulate a oode of 

Hindu law which Viould be as oomprehensive as possible. The 

COlmlittee eegab its work in B'aorua.ry, 1944. The final 

rlaport of the Rau UOIrirr.·ittee tc£~tr.er l;ith the Hindu Code 

Bill wa.s placed before tl)3 Cabinet on or a.bout 24th March. 

1947. The !Sill "as introduced in the Central Ugi) Lagi ela... 

tige A,ssembly on 11~h.:\pril, 1947, and on 9th of April. 

1948, the bill was rafarrF3:d to a Select Uomnitta9. Too 

Select Gorrmittee aubmitte1 their report on 12.t~ ~uguatJ 

1948, auggaating certain changes 8t!d amend!J'!l3nt e. T M rYlotion 

for consideration of the Report came cefore the .\a~ewoly 
, 

on 2ilst A.ugu at f 1948. T h.'3re ~a:re ~a 'Jata a ~~on i ~ et vari ou a 

iY"!t~r mitt'3nt ei ttir.gs and finally on 19th of December, 

1949, the Hot.:se adopted t~~ mot.iO:l~ ·'that the bill as 

re~lorte<i by tne 6elect Lorr..mittea be taken ir.to cOQsiOerat

j anI! • B~fore t Qq motion was adopted ,the Prioo Mini star 

E:.B.ve an assurar:.ce that before t"9 Code was tar..en up for 
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detailed con a1 dera.tion I an informal conferen oe weul d be 

convened in which memoers of the gen9ral public would 

also OA r9pn~eented to di Bcuas thoroughly the point s 

regarding the Bill that ware in cnntrov9rey oetwgen the 

various sections 01 too Hindu community. In pUrStiBnC8 of 

this assuronca an informal conference was called and it 

held ita sittings on various elates. A.s a result of the 

deli oerations, th9 Government Ciecidad to movs certain 

amendments to the 80de at the appropriate stage and notice 

of these amendments waf! given by th9 L&.w ~.·iniBt~r. The 

Hindu eoo.s Bill n~f"{t carre up for consideration before the 

ParI i amant on 5t h 0 f Fa '::IrL.ary J 1951. De ba.t e o~ clau sa (2) 

of the bill oegan on 5th of Fe orua.ry, 1951 J arC' continued 

on the follOWing two days without any co~olUBion baing 

reached. It was taKen up a~ain in SeptemDer, 1951 for 

claus3 by clause di scussion. In cource of th~ee di ecuaaio

n 8 the euoc,eetian came from the i'rime Min i star t hat as k 

there was little chance of the whole Code bein£ enacted 

by Parliament iithin the short time availa.ble I it was 

desirable that a part 01' the Goda should be pa8Eed in the 

t ~ ~ ttl t pre sen ae eSlen an '" . e par e~lect3d was ttHt which 

relates to marriage and divorce. EV8ntu31ly only four 

Claus9s)·.;;nre pas~d and the m9..tter '3nC1ed there for the 
II t->Io -\iii' 4~ .. ....tM.~ 

time Deing". ~ea:tt-s, 3. t .a.s "Gael ded by lacl iament m to 

8plit in Hindu Uode Bill or tlw m~asure into parta or 
~~~~~_~"'w.~ ,..h~ 

fra,g!OO,nt, s. T" W ,1'" hi 11 was 
~ h 

in traduced in the 1: pper Hou.ae. the Counai 1 of i:ltate B J on 

2bth July J 1952 in the form of the Spacial Marriages 
til) 

Bill (No. III of 1952). ·rhe object of' this Bill was to 

provide a. special form of marria.g9 in certain casas and 

for the regi stration of auch and certain other marriage B. 

~fter the necilBsary di ecuaaion the Bill was circulated , 
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for eliciting public opinion. The opinior.e thus rsc9iv9d 

when analya~d oy the Law 1!.inietar indioates that lithe 

Gf")vemrrant of Madras, Bombay ,'Uest Bengal. 0 ri ssa, :'tul ja.b 

Hyderaba.~, Madhya Bharat. Trav:;,ncore /]0 chin , Vindhya. 

Pr~deah a..'1d the Chief C')mmi Bsionera of Ajmar. Coorg and 

Tripura ware in!avour of the Bill; the G()VArnment of 

Bihar ftaS aGainst it; the Govern'119nt of Aseam, Madhya. 

Prarte ~h. Hyaore t ~i"'SU J Jajaethar-. Sauraatra, Himaohal 

Pradesh, A.ndaman Nicobar Ialands, Bilaapur, Bhupal, Delhi, 

h.utch, Manipur ~..3.d exprecEled no opinion; the Chisf 

Justice and one judt::6 of the Assam High Court, two 

Judge a of' t be I?EP~1J High l!ourt. JudiS9 s of the Nagpur 

Bi~hCourt, th.a Chief Justiae and some judcea of the 

Pta"ljab High Court J the Chief Juetiae and three judges of 

the Ori ssa High G(lurt, two judges of the A.llahabad High 

Court and the Judicial vOrnMiesionere of BhoVal and Kutch 

ware in favour of the Bill; the High Court of Calcutta 

also had expre eeec itself in favour of the Bi 11; but one 

JUGEe of the A.ssam High lkmrt and three judges of the 

ltadraB High Court had 9xpresf!ed opinions against it; the 

judi cial oomi seioner-a of 1\ jmer and Judges of t rn High 

Court of' Booobay, Hydero.bad, Saurastra. and Travancore UU~ 

Cochin hac expressed no opinion; Muslim opinion was 

defin i tel y again at it"; the re pre aentati Va a of t ha 

Chriatian Coumu.'1ity had suggested that too provisions of 

the di vorce .~I.ct ehould be eubstantiall y a1 tared. r ~ law 

Minister further stated ttJat the public was generally in 

f!1~cur of the Bill which was eircula.t~d for eliciting 

public opinion for fi va months last yea.r. On 16th of' 

September last, th.q Council of Statee aqovtsd t he Law 

Miniater r 
8 I%Ji motion for referenoe of tm Special 

MarriaS9a Bill to a Seleot Committee of both Houpea of 

Pa.rliament to report within two months of the Constitution 
c 

of the Conmi ttea. Before examining the provi sioos of the 

Bills. aome discussions may profita.bly be mads regarding 

the na.ture and hi st.ory ot' the in EJti-:_,ui.ion 01 ma.rriaga 
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wi t h spaCial rafaren os Hindu Legal Hi story. 
I' 

3. NATURE AI'llJ HI3rORY OF TH~ IN ST ITUT ION OF MARRThGE: 
.--...... III _......- - - -..... • - ..-.-- ... 

Marriage is a vary complex in~itution and 

ili cannot be expla.ined by one or the other ruling idea; it 

rspraeanta ~ synthaei S 0f severa.l and as ~a.)ch it cannot 

give l'irz)to ona perfectly logical Bet of rules. Acoording 

to Miragl ia marriags is an ~thi oal. reI igioue and legal 

institution and marriage laws have bean the subject of a 

long and bitter struggle oatween the Churoh and t he state. 

:?he former coneidered the fja~ra.ment as the as~ence of a 

oon ju(al tin ion. But the state by va.rious leBi l:'laion B 

traa.t9d m...q,rris.ge as any other contract and prescri bed a 

civil form, obligatory upon all citizens. The S8ID3 Philo .. 
G~) 

sopher has characteri sed the in eti tution of marriage thus: 

"Matri ... mony i 8 t he Union not of things but of ~ 

human beings; it i e full and perf Act r;atural union of two 

individuals of differ~n-t sex. From this it follo1fs that the 

two. sentiments of the husba!1d 81"d too wife should on 

avery aCora be so rasQonslve as to find the complamoot of 

each in too other. The spiritua.l element should respond 

to the fpiritual, the physioal to th8 physioal 80 ttat 

the &;mil man a.nd the woman are Ooun:! togl3t her by a t hrea 

strand rope of soul t body and mind •••••••• r here is true 

union of man and woman only ~han the apiritu.£1,l and mental 

bonda praoede¢ the physical which is only the oornplsl!l9nt 

or campletion of the former". Hence it i a not sufficiant 

to describe rm.rriage as an inBtitution. originating in the 

animal inetinct of mati~g and "too marri::t;e laws as the 

eum total of the rules restricting inter Course between 
illi (4l 

man and iloman I. Kant alao charaoterised ma.rriage as too 
lease of t ~ sexual organ e. This charaoteri eation was very 

much rBgratt,.,ct by .TOBBf Kohlalr who rightly rega.rded this 

---' .... !-~ -------------_._--------

(ia) Vinogradoff - Hi Etorical Juri f!prudeooo I '!01. I ,pp .163 ... 
64.. 

(2) Compa.rative Lega.l Philosophy. Section 453. 

(:3) Ibid, Section 445-46. 

(4.) ~n u-upta - Evolution 0 f' Law,P. 49. 
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observation of Kant as a standing sn.r on the entire 
(5) 

G-erman fJ~lo sophy. Miraghia a1 SO 0 bsarve 8 that ]egal is 

Xl: right when r..a says that Kant pre sent a matrimony in it B 

shamale BOOS as, in hi B def in i tion of it as a. bor d of the 

person s of different sax for the inter change and con stant 

po ase-saion of rner6 sexual p19d.Bure B. ~ri etotla on the 

other hand dascri bas matrimony a.s the union excluei va. 

la,3ting and di vine which reaul ts from the interpenetration 

of too t?;O oVlJosite charaoters of man and woman. Such a 

conception -was coman to too Roman juris Consults also. In 

acme svatams, such as in Hindu Law. marriage is rElbarded 

a.s a sacr9.CJent and 1I{loO indisBoluble union of flqah with 
(6) 

flesh and bone with bone~ .t;.nd in maet of the other systems l 

roarriaf,e is rega.rded as a species of ci vil or 83cular 

contract. ~ahomadan LatN al so recogn i se e temporary marriage 

which is known as 1iuta marriage. Similar instances are to 
(7) 

be found elsewhere also. Thus the :Ia.6aani~reh Aratla have 

a form of ma-trimony which l&o~s three days only; on the 

fourth day, the 'iom311 is absolutely tree. In Geyloo a.1BO, 

t !lare a.re in stan Os S 0 f M tr i 801 rnarri age all whi 0 h 1 aat only 

for fiv9 d~ys; altar this period the marri~e can be 

oonfirmed or cancelled. 

Josef Kohler defines marria.ge a8 an 

institution, the gurpose of weich ie to serve prope.gation 

ard all the psychic im~ulsoe. and ideals that surroun.d it. 

This definition also cannot be regarded as a strictly 

logioal one t afi it does not taka into IA)nei:1aration the 

SOCial and econornicti aspects of~he institutions of 

(5) Uomparative Legal ~hilosophy, Sac. 444. 

(6) paras\(ara. Grihyaal~tra. I, 1. 5-10;. l'ikait Monmohini 

V Bawant Mum9.r, 28. l!al. 751. 

(7) Ivriragl ia.. gompa.r9.ti va Legal Philosophy, Section 429. 

." 
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marriage. Theaa aspect2 have been more fully incl,g)d in 
thd definition of marriage as given by Prof. Vinograco::. 

nIt is not only ar.. institution regulating aantal 

inL~.c (JO\.i..;CC'9 QtH~ ~ept t,;.p by conjugal a.ffeotion, but aleo 

an arrangement for the brir'le;ing up of children and a 

partner3hip for 9Conomi c ends and social co-opBration. 

Sometimaa one aide and sometimes another predominates". 

Vioo is aseentially right llhan he says that before 

the modest and reli€;.iC't.:.f ht~m8ri ma,rri&fBf, thB,t, if t-Afore 

lIao.trionny and family, of certa.in i'b.thars with certain 

mothers and certain children J tOOre was a sharrale88 

commw.ion c,f thing.l~ and wonan in which imlJioua, shamala6s 

and nk lIick.ed men lived their lives. i:1elio8 of theRe 

ireegular union S 8lld the conoeption of imperfect matrimony 

can still be foune allover the world. Thus among the 

Santala during the Sabrai, the principal harvest festi va.l, 

.. a general saturnal ia. of dru!l !i.erme se and debauohery preva

il B; ctw.:tltj' i6 in aCQye.:'1 ca for the time and a.ll unmarried 

pereor:.e may ir..dule.e in promiscUous inter oourse. 'i'hia 

1i"a,",u0, ~O'~;3,V8rt does not extend to adultery, nor b does 

II it cover inter course bet\'feen persons e.f tbe same class 

thougn even -(jnat offence comnitted duriGg too ~~)est 
festival i8 punished lese eeverly than at other time: 

Similarly in a Nae;a village, or tOWfn J "where~tla inetitu

tJion of these ooDlYlunal houses (i:ltaL. as tney are oalled) 

exists for tim unmarried youth, t\'lS moat complete license 

i B reported to i'revai 1 oetween the sexes upto the time of 

marriage and this license is not only con \It! ved at J it i 8 

recognised ay publiO opinion. t~o value is placed on youth

ful cnastity; sexual moTality in our Banse of the word 

(8) Historical ~urievrudence. Vol. I, P. 164. 

(9) Sir H.HJUslay.Tribes and Castes of Bengal, II J P.233; 

Cf. Durk.heim, Tt19 mlementary Forrns of Religious Life I 
1 

tr&~slated oy '~ .• ~~ain, PP. 215 et seq. 
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only begins with marriage; out after wa.rriage infidelity 
(10) 

is said to ue very rare". Bepidas ,ax~ha.llge ot mates aleo 
(ii) l12J 

was "1;,0 De found in many placss. Again "in old AraDia the 

husband "NaS eo indifferent to. hi a wife' 8 fidel i ty. th.at 

!l.9 mibl1t Bend her to cohabit with another man to gat 
land-

himself a goodly Beed; or miGht/1Imt her to a buest as the 

Aeir did up to tue time of~li8,hhabi tea 8.fI d J!IX as people of 

Dhan.alJan rust once have done according to Ibn At-Moghawira' 

account; or £0 ing on a journey might find a friend to 

BUpply his place as the Yam did in the time of BurcKhardt; 

or might en tar into Partnership of con jugal right a 'lit h 

another man in return for hie service a.s a shephertftl as 

we read in the Fotu-al-Sham. P. 239, sq. liThe old customs 

show this which are found in strange and scandalous cults 

celetirated in homage of tneGod, Protector of fecundity. 

Too Lydians. Soardiniane and Babylonians made a Baorifice 

of their chastity before too wadding (a.s Hero -dotua and 

~trabo rel:-lort). and in cri se s all the women of '~ar were 

foroed to offer their shame as an expiation to placate the 

di vini ty outraged by their viola~ion of tna marriage law of 

nature. T he Magi strate of' Lo ero 8 demanded in a day of 

publio danger, tbe saorifice of tlla Chastity of the women 

in the Temple of Venus. StraOo himself says t na.t t ha 

daughters of good family who devoted tharnael vas for a car ... 

tain term to the cult of Anaitis were most sough.t after 

as wivea; that such expiation was naCi?BS8,ry in Armenia and 

in Borne part s of the I eland of Cyprus. Herodotus s~ea.~8 

of tine Barna custom among t h3 thracian B. And Diodorus 

~icultlS siatse tnat in tt18 Balearic Island, at Majora and 

Minorca an.Q if.. other places, the bride for the first time 

O910n£:;0 to all too f:!ueete •••••••••••• Straoo says on this 

BUoject tnat a Pa.rthian who has had tliO or three ohildren 

by one', woman I:f can t.a.ve her and marry Mot her. Today the 

(10) Frazer -_ .. Totalinism, IV, P. 300. 

(11) Mi sa Czapl i aka -_ A. ooriEJnal Si o~ia (1914:) p. 293. 

(12) Ro oert.l:IOn ':>mi t h __ Ain snip and Marri8.t;e in Early 
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Esk.ims and the Indians of Horth and South A.merica, the 

triOeB of Polynesia and A.ustralia., the Negroes of East 

and "~eet l\.f'rio&, liKe the Caffira, e::.iva their Quest 
of 

temf'o rar i 1 Y BO melt n.e i r wi e.a 8. Some Braz i 1 ian t ri be 8 do the 

eame for tn..qir pri BOners of war irhorn they can kill and eat. 

Among the allcient Peruvians, in Ethiopia and evan now 

among m811Y aboriginal tri baa of India. Burma, Kashmir, 

50uthero Madagascar and New Zealand. the 'ride belonbs for 

the fi rat lIlight to all th.e relati vas and f rianda. In 

8(}oient Ai:lyssina., amone; aome clasoos in Brazil and Peru, 

this" jus Primae noctis" is exercised by the Chieftain and 

priests. In Primitive nations of LTraa08 which. were in 

closer relations witn Asia .. - Corinth, for example, there 

was a special body of prieateBsee with the object of forc.. 

ing t03ir fellow WO(D9:n to too saorifice of their shame. 

Courtesans are trea.ted with. respect in Boma societies, 

Decauae they continue an old custom sa:H:tiOf1ed by religion. 

The constant di Bcuasion of Poetry. Philo eoptlY and Politics 

developed the ideas, and tastes of the Athenia.n Courtesans. 

Tneir houses became thA 1'1a008 of f;rofitaole leisure. iho 

does not Know that SocratBs argued with tbem and that 

[pericles was often in the houBe of Aspaaia? In j\"tlyssynia 

and Java. th3Y an joy a. good nanB and are treated with 

r9apec~. All these facta disprove Spencer's r~fm ti18.t the 

primitive community of women contained no legal idea-. 

Marriage 'laB "raco@'lised as an infraction of natura.l and 

religious law, because the fecundity of women like that of 
(14) 

the earth. or tne great Mother shollld not suffer limitation a: 

----------------------------------------------------------
Araoia, (1885) PP. 116-17. 

(13)Miraglia.. Comparative Legal ~hiloBo~hy, daction 428. 

(14)Ibid. 
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A.gain different peculiar customs prevail all 

over the world rZ!51dlng the laviratical marriages and 

to..a widow remarriages. Aroong the North A.merican Indians, 

brotherfa or Biater1f! Booe receives too widow in marriage 

and i 8 bound to take chafge of her children. Among the 

South A.merican Indiana, the nearest rela.tive of the 

decea.sed haa the right to marry tna widow who 801 BC has 

an 0 ptton in thi 8 matter of remarriage. Among the A.ztic 

and toe TolteeJ nations the widow is married by the 

husbands! brother for the upbringing of the childre, if 

any. In A.ustralia. tne brother of the deceased inherits 

hi B wife and Child~ •• In PiJlyna aia, tl'l3 brother of the 

deceased i sregarded as ttle b.uaoand of tta widow and the 

father of the childraQ. •. L\.mong the Beduins. tM brother ma~ 

offer to marry his brother's widow but cannot campel her 

to marry him. A.mong the Hebr9'Ws, the widow marries her 

trusband f 
8 brother. So fa.r as too Ne~o and the Congo 

paoQle8 are concerned the nept19WS Ir.a.rry their aunts. 

Tbay can even marry too widows of their father except 

their 01[1 mother. ~ith toe l'iteobuana. a son succeeds to 

the wi vee of hi B fa.ther and comas by the wife of his 

decaaeec1 brother. Aroong the Afgans. the brqth.er ie 
~ l16) 

bound to marry the widow of th.e decaaaedbrother. Thus 

Vinograd0ff i a not wrong wn.e~ ~'18 sa.ys t hat marital un ion 
(17J 

ie a highly ID3.1lea:Ol03 institution. 

Regarding the origin of' t he in ati tution of 

human marri~e there are mainly two theories militating 

aga.inst ea.ch. otter. J\ccording to ona of tueae tt~ori9S 
(18) (19) (20) (21) (22) 

advocated by BactlOfe!l, Me lennan, Morgan, Kohler, Fraser, 
.... rzz. ... _ III ...__..__' ___ - ___ , _______ , _______ _ 

(15)A.J1. Post, Ethnological Jurisprudence. 

(16)Cf. Leviratical narriage and widow Remarriage in Hindu 
Law. 

(17) Vinogradoff • Hi atorical Juri sprudanoe. Vol. I, F. 164. 

(18)~ntiquari8oha driefs. 

(19)Origin of Con aanguinity and Primi ti V9 Condition 8 of 
Matrimony. 

(20) System of conaanguini ty and A.ffinity. 

(21)J:>trl.losophy of Law. 
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(23) (24) (25) 
LubboCK, Giraud- Ten-Ion, ;;>J:lencer and Vi CD , the present 

form of ~uropaan m:moglfmoue marriage BlJrang out originally 

from Promiscuity which gave way to group marriage. MThan 

comBS a. at;'age when families emerged from tm group, 

families e.antered round the mothers. who gathered their 

ohildren a.·oout them out maintained only 10089 unions with 

the fat~lerB of these ohildren. 'Than too ?atria.rcr~l system 

with tte pre~minanC9 of the mala as cnief of th3 house 

hold made its appearance and paved theJ way for too 
(26) 

monogamic marriage to which we are ~ accustomed now-a-daya' 

Sharply contrast3d with this account of the 

oribin of marri8.6e t tnere ia another account according to 
(27) (28) 

tne Qther t~ory propoundedOy Darwin, 'iestermarck, 
(29) (30) 

At kin son and Lang. Thi s t h=3ory II start B from tb3 ~o si tion 

that primi ti va man as well as the higher ape e was patri-

3.rcnal tnrough sexua.l jealousy and thE! instinct of 

appropriation. We have thus to start not from a state of 

sexual 1>romiacuity but from individual pairing; thg mala 

might aoquire severa.l wi va a when be had a chan os but be 

jaalou sly guarded hi B mate 8 against po ssi bIB oompeti tors. 

The "cyclopaean 8Qciety" as Mr. Lang terms it was built up 
(31J 

on the despotic sway of the sire over hie wives and 

children wh.ich involved the emigration of tis younger 

males who tilereby became exogamous.that is. had to seek. 

for m3.tes outside their horm. It is only by alo"- stages 

that these patris.fchal rmthods gave way before more II:tmI,X!Il 
(:3~) 

complex arrangements. '3:xemples of oO!Il!lUni ty of women can 

De found aven now in many societies. "Bachofen. Mclenna.n. 

------------------------------------------------,--,-,------
(22)Totami sm. 

(23)Origin of civilisation and tne ?rimitive condition of 
Man • 

(24)Laa Origines du Marriage et de la FamilIa. 

(25)Prinoiplea of sociology. 

(26)Historioal Jurisprudence t Vol. I I P. 165. 

(25)De scant of Man. 2nd Edltion, Vol. I I I P. 395. 

(28)HiBtory of Human Marriage, 2nd Edition, 1894. 

(Z9)Primal Law I 1903. 
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l~~orga.nJ Lubbock, G-irand - ;eulon agree with Lucrati(1B 8lld 

Vico in reco€pising a primiti V9 period of coUlIlStnion and 

invo kettle authorities of ancient and modern writers.In China 

wotmn wera comroon until the end of the raib~ of Fouhi a.nd 

in Greece until tbe days of Cecrops; the Maasagati, 

Nasimoni Bon a and Aueean e did not know of matrimony accordin€ 

to Herodotus and ~rabo. :;;itrabo and Solon Bay that the 

Garamantiana Were in the 8aroo conditions and lenopnon adds 

to this clafls the MOByncciana woo eca.ndalisec:l tte eoldisra 

of Cyrus by their lack of any senSA of snarre. The authoro 

cited addu~ many facta to prove that the moat aOaoluta 

commuoiolll- exists in aome parts of New Zealand. South 

A.merica and the A.ndaman and Nioobar Islands. The system ie 

found too among some Negro people who have no family names 

a!:d distc!~rUiBh individuals only by sam peculiarity as 

"long ~ or Lcuna li
• The group marriages are found to exiat 

(34) 
in cantral Australia. And an aZ35)nt of the Cyclopac.an 

family has aeen gi ven by N.'Ji .Tb.omas. 

In paeei(~6)we may, not inapvropriately, 

refer to the vi-3wa of CraWley according to whom primi ti va 

p801'19 far from oeing promi scuous \\'are actually afraid of 

sexual inter couree which they tried to avoid by all means 

thus gi ving ri S8 to several rule e and restri etion B for the 

purpo se of' excludin~ inter course. But thi 8 theory of 
(:37) 

l!!lDU 89 x8..\itagcn i EIri can be cl3.rdl y au ppo rt 9 d. 

(30) ::iocia1 Origin. 

(31) Cf. The ileddaa (1911), e.G-. and B.Z. Seligman. 

(32) Vino-gradoff _ ... Historical Juris.\:Irudenoo, Vol. I, 

P. 165. 

(:33) Miraglia - Com9arative LegalPhiloeopn.y. Section 426. 

(34) ~pencer anaII Gillen -- The Northern Tribes of Central 

f:\u etral i a, PP. 72 at seq. 

(35) Kinship organisation aod group Marriage in Australia. 

(1906) P.64. 

(~) The Mystic Rose, PP. 222 etseq. 

(:37) Sen c.upta. ... H!volution of Law, P. 52. 
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(38) 
Vinobradoff is undou btedly right when he 

observes that it is very Xm~ improbable that ona rigid 

course was f0110'.\ed by mankind in the historioal develop

ment of marria.ge law. The a~ view has been shared and 
(39) 

elaoorated oy other jurists aleo. Though as a ITJ8.ttar of 

fact we do not know what was the original form of martial 

union and though we are at not in a position to mIii: hold 

that the self same course was followed everywhere rega.rding 

the evolution of human marriage t yet we cannot con!;rovert 

oertain essential and fundamental ideas which aSs9rt 

themselves mora or leas all forma of human marriages. 

Thera are four (413yh i'undan19ntal ideas as enumerated oy 

ProfessC'r Vinogradoff. 

(38) Hi aliori 0&.1 Juri siJruden 09 J Vol. I. P. 164. 

(39) Sen G-upta, ]volution of Law J PP. 54 eteeq. 

(40) I. "Marital union a are the out come of sexual select

ion and restrictions. Evan casual inter oourse ia 

the result of Sons choice of mates and involves at

least tem~,orary ra stri etton B on other individual B of 

the saUla Bp£.cies. \}f'here more or leBa tJElrmanant unions 

ari se conditions of selection and restriction become 

very important and form ona of the Chief element 8 

of u2e ins~itution. 

I I. "The aecond elementary fact i a matarni ty: although 

sexual inter~ursa may be transitory and irr8~~lart 

ita natural consequences are not casual and it may be 

sa.id that a. mother ia wedded by natura to her children 

even Oefore ahe i B waddea ty la~ to hal' nuaoand. 

I II. itT t19 thiru elementary fact i e suppl led by the 

physical 8UlIeriori ty of taB male tnat anablas him to 

ootain pOBflesaion of fema.les to treat and keep them 

and tMir offaprir..e; ;j.B SUbjects to his rule. 

IV. "Every marital union produces not only offspring 

but relationship, it provides points of contact 

bBt'll'san ~roups and the iat~9r in turn react on the 

forma.tion anC rSgLi.larisation of marital unions". 
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4. 1Y.NLUmawg luAaRIr .. GZ: 

rhe moat const'icuQUS feature of Hindu law 

is th9.t in this eyetem. in theory atle9.st. soneb.ip ie not 

n9ceB~&rily connected with marriage and marriage ia not 

oeo9searily connected with love and consummation. In Hindu 

law, ma.rriat38 i a a sacrament (Sa.ma~ra), a union - an 
• 

idisaolulJle uflion of fleeh with f14i~' bone with bone -

to be continued ever> in the next world. A. Hindu marriage 

is a eacament in the sense that a man is not deemed as 

completely oom until he ta.kas a wife. Besides the 

partnership with the wii'e ia indispensable for the husband 

in gaining rali blou8 merit by f1erforming sacrifices etc. 

Thie idea of indissoluble union between too husband ~d the 
_ (42J. 

wife has been thu a expr9 Bsed by the Paraak.a.l'agri hyasutra: 

-Pranaiste Pranan eandudhini, aathibhiraat,hini rnRrnm1.rr:i'im _ 
• • • 

siinitvaca tvaoaDliti". It has a.lso led to the fiction of the 

i~"3ntity of the hu~oand and the Wife.r~l3~nu says, "Vip-

r3.hpra.\\ stathaoaitad yo bharta sa. amritamgana.-. lhat i 8, 
• • 

the Brahmins declare that h9 that i 8 known a.s the l'Uleoand 

is imown aa Zhe wife. Commenting on t hie text of Manu 

h.ullukabhatta 44~1joteB tOO: following passage from the 
•• 

Vaja..aa.neya Bra~a: 

lI~rdho ha va 9~a. atma.naq. tasmad yaj jayam na 

vindati naitava.t prajayate aBa.rvo hi tava.dbhati a.tha. 

yatha.iva jayi:!l vindati ath.a. prajayata ta-ahi earvotlhavati. 

Tatrtacs.i tad veda vido ViiJra v ad an ti tilo tlha.rtaaai va b~ryya: 

Smrita.". rhat iB. a man ie only half of his B9lf. 'rherqfore 

he is not fully born until he talee 8 a wife f or so long he 

remains incoIDflate. A. man is fully born only when he ta.kas 

a wife and tnen alone he becomes complete. Therefore the 

Brahmins, versed in the Vedas decla.re this: flrhe person 

~own as tue hueoand i e verily lillOwn as the wife". 

Historical Jurisvrudence, Vol. I. Pr. 167-68. 

(41) ~c:·rika.it Manomohini V Ba.aa.nt Lumar, 28 Cal. 700. 

(42) I, 1 5-10. 

(43) Kanu. IX. 45. 
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The iden ti ty of the husband and the 'liife ha~ bean 
(45) 

mora cl~a.rl y expressed in the followin~ taxt of Uri haapati 

who upon the hypotheSiS of th3 fictitious identity of the 

huab&\d and the ldfe declares a widoW to be entitled to 

succeed to the estate of a sonless husband in preference 

to a.ll other heirs:-

"irmnaya ~ri tistaatre Ua 10 Kacare ca suri bhi h 
• 

S'arlrard~ amrita bharYya punya~unyaphalaaama 
Yasya. noparata. br~ryYa datiB.rd~ tasya pvati I 

.rr v at yard haa 'arlraart ~ lc1t haman yal1 8a.rrlapnUa"fa.t 

Sakulyai rvidyamanai stu Vi tri bna.~ri eanathi Oh.i~ 

f\.eutaaya praml tasya patnI tadbhaganaripl H 
• 

That iS J in the sacred t8xt, the Smriti Coda, the popula.r 

usage, a ¥l i f e i S re Co gn i aa d a 8 bal f t 119 bo /j y an d an a qual 

partioipator in good and bad fruitax of him whose wife 

does not c-aase to iiv9, l1alf tnsoody continues to live. 

VJhile naIf tna Oody Ii vas, how oan anyDody else taka the 

wealth of the deceased? Evan when agpatas including the 

father, brother and cousins of a son198s deceased man are 

living, the widow takas the property. 

It ia ~ really vary difficult if not im~oasi

ble to reconoile the anomaly re suIting from the enumeration 

of the different forme of ma.rriaf:;9 and t he different lcinaa 

of secondary sona as they ~ve uean deacri bad in the Dharma.. 

slitras and the Dharmas'aetrae by the different sagas of 

ancient India. rt19 different kinde of secondary Bons were 

not perhapa really in regular existence in the anci~nt Hindu 

SOCiety; but they were only an exhaustive enumeration by 

the sage19gi81ator~. Various reasons might De suggested in 
(46) 

explainint: this tJoBition •. ~8 regards t~ various forma of 

marriage also too salIB arguments apply with aqual emphasis; 

'1/ . 
(44) Ibid, Commentary. 

(45) Smriticandri ~J Mysore Uovernment Oriental Li brary 

Saries No. 4B p. 673. 

(46) Vida A.n te. Cha,bltar I II. 
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Out in case of marriage, the enumeration of the different 

forma i B by no mean e exhauati va. For besides the eight 

forma of marriage usually de8criuad oy the sages, there 

migrIt be concieved and actually thera were in existence, 
'. 

acoording to numerous literary references, Bome other 

forma of marriace which nave not Dean enumerated by the 

autt~rs of the :::imritis. rhe marri§£9 of courtesan DJ a 
(47) 

husbandman. the remarriage of widows and the Svayamvara 

ms.rriagas may be cited as instances in point. 

5. M1\...~IAG-g 1,~rrfi CCURTE~d;; .':~.ND SlAYAMvARl\: 

Tbs institution of concubinage wae found 

in India even from tba earliest period. Similar iosti ~u

tiona al so were found in have existed in anci9nt Rome. 

But in accordance wi th Roman Law. a person a.lready having 

a legitimate wife could not be allOied to live with a 

court988.n. But this restriction was un;6J1own to Hindu Law. 

'ie shall discuss this form of marriage with reference to 

thA incidants tr1P .. t h.ave 08 11n cl8scriOecl in thc~ .J~·r3~it 
I 

cr8Jlia UricuakatiKam which ie ascribed to Sudraka..Thouah 
• 

the date and the authorship of this worK are not lmown for 

certain, nevertllelaSB it is admitted by all that it must 

be of conSiderable if not of In.,oomorial antiouity. 
(48) ~ 

From thi B drama. we learn that Carudatta, 

a Brahmin merchant, already having a legi timate wife, 

Dhilta by n::um I married Vasantasena who was a Courtesan. 

Thi e marriage of a Brahmin with a courtesan offers a new 

tYiJ9 of marriage altoE9th~~. Besides this mar!:.!ag~ with a - -~~'-'--
~w.u.,~ ~ \.0 ~;.~ ~~ 

(47) Vide ~nte. Chapter XIV, Hindu Widow Remarria~e Act of raft) • 
(48) Tne moet important question in this connection, 

however, i B as to iihen such marriages prevailed in the 

Foci'3ty, if at all. In faot there is no cArtain 

indication as to the society of which pariod has oe9n 

depicted in 'the dr8.lna. Mriccha.k.atikam. It may ue that 
• • 

the society as depicted in the Mriccha~~ikam was a 

real one exi stin~ at the time of the autt10 r; or i Lis 

a.lso tlc8siOl~ to think that the autnor mi5l1t have 
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courtesan. In this case also, the man maS1fng the CourteB-

8,0 is a Brd.bi::nin namad Starvilaka who is represented as a 

thief in the Drama.. S'arvila~ marries Madanik& who is 

a courtesan and al so an at,Ganding maid of --Vasantaaena. • 
• 

Vaaantasena is a courte ean and a daughter of a oourteean. 

She fell in love with Caruo~vta, a Brahmin merchant and 

finally witn the tingahip of A"ryaka sha was eiven as a 

legal wife to Caruda.tta. It may appear that Elich a union 

i B quite ag;.;.in at tne spirit of modern society at lea.st. 

but till 8 mibht ue a custom of the perio~ which has been 

dBscrioed in the Vlay. Thus S'a.rvilaka tak.es the "f,and of 

Madanilta wiLhout the laast social consideration. Had trnre 

bean any bar to taKe a courtesan for a legitimate wife 

~tarvilak.a [Lust have nt3sitated before taor.g Ma,danim 

for his "ire. l-\.nd Madanika also after her union with 

Srarvilalta requeat~ him to takB her to hie parents whan 

he Vilas havint. bar to help hi s friend Aryyaka.. Vaaantasena 

was roads '~he legal wife of Carudatta uy tr..s royal 

predo/S&t.ive of' ;rryya~; and further more the profession 

of a courtesan was not even tbM. a noble one. Thus 

Yasantaeena conderm s nerself when she was ask.ed by 

Carudatta, t r£Ubh mi 8ta~, to taka Ro haldena. Carudatta. f s 

Bon to the interior of tne house as Vaaantassna wae . 
quite aware of the fact that a courtesan as she was, 

~he could not enter there. To get rid of too stigma. of a. 

courtesan, Vasantaeenar 
B envy wa.e quite manifest at the 

t..ime when M.a.dar.i~ was ta~n as a wife by :::arvila~. It 

deacri bed the s'tate of t ha society which was in 

vague before his time. for the description of a past 

state of tningf:'! is aleo frequently corre acroes in 

litera.ture or it may be tmt tha state of the eocieLy 

was neither a past ons nor a really existing ona -

Uut, tb.e state of the society might be production of 

the author's im8.t::ination - a BUggespon which is roost 

plausible from lite very dBfinition of a Pra.~arana in 

wnioh the plot is to be iUiagin/j,ry - Kavik:a.lpitam. The 
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cann0t a180 be held that tllB profssE'ion of °a courtesan #faB 

t nen an c'1L:rd,(sd in any way. Nor were t he po si tion and 

character of the prostitutes of that ~eriod in any way 

Auperior. Vita on one occasion very oe8.utifully summarises 

the ctlarateriatice of the then courtesans. Thl3Ba ch.a.racter~ 

i t!ti CS have not suffered any chdnge in any way even to-dB;', 

That the fJosiLion of a. oOlJrtesan and any association wit,h 

her Viare cencureci is oovious from the trial SCAne in tne 

Mricchaka.ti~ when Carudatta hesitates again and again to 
• • 

expre 8 BO iJen 1 y t hB.~ he had bot an Y oonn e at i on tii t h a 

eJourtesan. Vasantasena' a mother was a typical courtesan 

but the (laughter was qui t9 different from the mother. Yat 

~e cannot help admiring Vasantasana'a mother when we B99 

that ena importuned the court ag~in ana again to release 

Carudatta even though he might have murdered Vaaantaeena. 

The union of Slarvilaka with Ma.dani ki tends 

to ahow tnat the courtesans might be freely taken into the 

society as 18Eitjmate wives, for we might axpectLo hear 

a1
li le9.st BOme~ di scouras from the mouth of Starvilaka. who 

appears to be quite a learned and considerate man as he 

Bho~8 hirreelf to lJe wb.en M says that though a thief I ba 

does not. st,eal the property of a Brahmin, nor does na do 
(49) 

any harm to My woman, child and so forth. but the union 

of Carudatta and Vaaa.ntaaeni reate on a different footing. 

Mri cc hakat i ka.m is a Prakarana. 
•• • 

(49) Here rryya.~ OLtaf gra.titLd8 for La.ru1att.a. might 

have a.llowed h.im tbe pri vilege of taking Vasatltaaena 

as his wife. rryyaKa, as king might vary well 

dispense with the social consideration of a thing 

whioh he was going to do for himself for ooe of hi e 

moat benevolent friAnds. Fo.r from encouraging, triase 

steps mignt go to • di scourage, to a very grea.t 

extant t too ignoble profeSSion of a concubine. 

Dhaka University Institutional Repository



-699-

Svayamvara i 8 an institution which Seams to baVE 
• 

baen widely prevalent in ancient India. This institution 

seems to be as old as if not older than the fUgveda. T l13 
• 

two ~ e t vin a lifers suppa sed to be tak.an as husbands by 
(51) 

Uaas in the Svayamvara form. In a Rigvedic ver88 ~9i find 
• • 

/ 
Lhat tna admirable r..oreea of t~ Asvina bore tte ca.r to 

t he goal for t he sake 0 f honour and IT f!as woo was the 

prize Ca.m3 to them through a.ffection and accepted trJ8m 

as her husbands, saying t l18.t they wera her lords to the 

exclusion of :;)cma. F'roID this ric it appea.rs that U"aas 
• • 

nad the 1 i berty of chao sing her husbands from among a 

numuer of suitors. In the Rarnayana and the Mai'lioharata 

t hare (52) vary many i llus"~ration e of t he Sva.y~vara form 

of marriage. ~a have illus"tra."tion of the ~vayamva.ra form , 

of marriage even in the comparati vely recant times during 

the reifP s ()f JayOhandra and Prittlviraj • 
• 

6. SCM~ Ob~SR1AT ION;;) ON rm~ HINDU CODg BILL; 

~E it has already been noticed tna Hindu 

Code ~ill or ratrlar the spirit responsible for its 

ganesis has b9~nx subject to severe criticism from many 

(50) In sr~'liinb the antiouity of the play, "~~dlaon a88um~a 
'-Vasantassna to be a 1Jlidra woman. But thi a assump-

tion is quite uO';oIarrantable. Vaaantassnala caste is 

di ffi cult to ascertain. tier mot r..er seemB to De a. 

courteaan following her usual ~rofesaion. Such 

courtesans are generally prompt9d by passion to ta~ 

recourse ~o BUCtl a cont3mf;ltuou8.mode 91" livit}€. as it 
appears from the 'iorda of tt:~ Judge 10 tha ':Jth i-\.ct. 

J~i s quite natural that a courtesan might originally 

hav 9 a.ny caste hif,h or low. But it has (Jgen t m 

usua.l practioe to all auch unholy creatures "by a. :et& 

Cl9.68 name 8Uch as courtAsena thus the original caste 

teoijing to be merged in ti:st clas8 naaa. 

(51) Rigvada, I, 85, 9. 

(52) rhus even the (roda lilee Indra, VaruT}a, Ya.m3. and 

others viad wi th one another to win the love of ttB 
... l) ....... ~ ~. ~ t.Jk-:~ ~ Wo..Q.,",- ~~ c.(.V<. ~ ~ 

oeautiful,.,.\{'in c Nala ~a8 891acted as tta groom to ti")3 
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raSfonsiDle pi3reonsx and institutions in India tnough 
~ 

at the aarm there were again many eupportars of the 

proposed measure. In the first place t it is neit:ar 

feasi ble nor desirable to have one single Code for all ..... 
vOO 

HindUfJ~ ving in the subcontinent. I t was rightly remarKed 

by Ma.yne t hat It t he age of miracle s has passed and I 

hardly expect to see a code of Hindu Law which shall 

satisfy the tra.der and tt-e agriculturist, the Panjaoi and 

the Bangali J ttlA Pandi La of Benaras and the Rameswaram of 

Amri t Bar an d Poona. But I can 9asi 1 y imagine a vary 

oeautiful and epaoi ous Code whioh should .produce much 

more di SSt'Mr1 action and ex.tJen se than t be la.w at present 

ariministl3red. There is saia to 09 ons Hindu Law and one 

Hindu religion but that is only theoritical. In actual 

praotice there are so many elAlTJents of difference and 

divar~9nc9 in~ha forms of customs and usages anCl scr.oola 

and Beets. This has bger~ moat graphically described. oy 

Dr. Sun it i Kumar Cha.t ter jaB t hue: "I am compl gtel y 0 ppo sed 

to the idea of a code of nindu La.w a.pplicable to all HinduE 

throughot:t thg country which eviderltly i e tM intention of 

the hindu L3.w Corrmittee • • _ Suoh a code in my opinion 

goe s coun tar to the hi story of tt19 evol vtion of Hindl 

society and Hindu religion. It is admitted on all grounds 

that Hinduism is not a. single religion with a unique 

cr98d dem~ding sub8cripti~H1 to it from all and sundry and 

-------------------------------------------------------
exclusion of tba gada even. Besides thi s illustration 

in the Manaoil&rata, there are many instances of 

avayam'Ja;ra in t~ Ramayana aleo where ~l1e princesses 

could choose ttJ.9ir husbands from among several princes,f 

aseembll3d for winning~ ~. 

(53)Hindu La.w and Usage t 1st Edi tien. Preface. 'r hi E! passage 

hae Deen quoted in t he report of the Rau CO!llDi tt~~ also, 

at P. 12. 

U>4)Sir D.F.Mulla alao contended in the 6th Edition of his 

Hindu Law that th9re was Borne necessity for codifying 

Hindu La.w *here there was conflict of authorities. T 
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it is not a ,:!r~ed with a single OOQ~ - it is more a 

federation of diff~rent kinds of r9ligioos experienae and 

rea.li sa.tion rather t'llan a single type of religious ~xperie ... 

nee and realisation. Hindu society emoraces humanity at 

diffl3rent stagee of evolution. nerein tit,e too most noteV\ort~ 

8apecialty of hindui sm. Hi.ndu social ar'ld ftsreonal la.V1 8019) 

follows thi e ideal. Taking note of tee geoe:;ra!?r!ical cmd 

economioal as well as t1urna.n 81'.d social factors, divergence 

in usage and the consequent divergence in law are contemp

lated in Hindu culture a.s a matter of iiltZI course; anel thie 
..,. .-

idea has been followed in practica& all thOugh. lienee so 

many schools of BtJiri~ual lalb at1d 80 many types of customary 

law. r he ~rea.t Hindu doctrine of adhikari Gada bas to 0.13 

ta~8n note of in this connection. Natural evolution rather 

thanravolution impoeed from out side Buell as will be :m the 

inevitable r8f!ul t of the vroposed coda, would appear to 

. barmoni S8 ""i t'o. the developme nt of the Hindu society - in it 8 

various ramifioations. A.s suoh af! a student of Hindu h.istory 

and dindu society I am by conviction opposed to FL:on dra.stic 

changes proposed by the rlir.d~ Law Gorrmitt9a, including the 

promulbation of a single Code. There is a general tendency 

of the Hindu mind to transc9rld all attempts at reducing thin. 

gc to a stdl'.uard type. N aturalg ~rowth is t he ideal whicn i 8 

always in front of it. I think. a similar point of view a100 

dominated m"the evolution of law in illngland. 'rh8 arglish 

genius has never been very friendly to cofification; their 

8acia1 law a..od event their con ati tution - these are 'uaaed on 

convention, on uB~e and on precedents and yet t~, ~~glieh 

Beem to Us ti,e:ttin£ on all right. I fail to understand • thi B 

implied only piec8-m8al legislation and not the 

codification of the wtlOle of Hindu Law. This [Joaition 

wae omitted from the suoe8c,;uent editions. rna Vi8Vi of 

Mulla 0.1 eo has h::lsn oi ted by the Rau Cortl!li ttee. 
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haei:.e in 6sttir.8Ul:J a single Hindu Code, when Hindui am 

presents much div-3reity insfitta of its underlying unity. 

If someportiona of Hindu Li:I:ii and usage did nnt Egem to 

accord well v;ith (,llB titfle spirit. tnare could alwa.ys 08 

an occa.sion to amend... th.~m by new interpretation in the 

shape of adjudi cation or commentary or ~Dy ps.e.ce....-meal 

la~i8lation ana uy the application of the princiJ:!lea of 

natural jUHtiue and equity through properly constituted 

aut(1ority enjoying th9 confidence of all concerned. Lifa 

i a a browth and a movement and R. C009 is a static thing; 

Hindu Lo.Vf ir i1.11 ita divergencies reflects life and a. 

ribid code int9ndir,~ to be all inclusive will hamper ita 

··'rowth" Q. • 

In the second place, there i 8 no demand 

for the coetification oi Hindu Law by the Hinou Public. 

'rhis is so as most of tbe rules of' Hindu 1a% are noVII well

e etaL.:l i sheG and easi 1 y undere:tandable. Had th9r3 usen any 

necessity, it would have ·oaen eXf:lra8Eed through public 

a pin ion. So 8.'1Y cadi! i cat ion i fl aure to tie not only 

un~3.rrant9(1 out alec undesira-t11e. The undesiraoility of the 
1 llj 

Hindu Code tlaa tleen moat unequi vocally· eVinced by the 

criticiam l.t has evoked. T~ Committed also did not intend 

to foist ar.ything againfft the desire of the society which 

will militate agai~8t trE time-nonourad ideas and 

inati Lutior.B af the Hindus. 'rhus the COITlYlittee ,noted, "Nor 

can ~e believethaL a thoughtful reformer will wi sh to lay 

violent nB.r"!de on the Mcient eLructure of Hindu Law except 

for proved neo9sflity. It is a ftpacious etruotcre witn nany 

school s a.ne, by a judi cloua selection and combination of the 

[Jest elements in ~1:l.ch, he 9hould be able to evol ve a system 

whiot1 wnile ratainine, too distinctive crl8.racter of iiindu 

La.w 'Nill satisfy the neers of any proereeeiva society·. 

I n t 93 t hi I'd pI ace, on a 0 f t ta 0 b je eta 0 f 

th8 Rau Corrmit.tee wae to evolve a uniform Code of Hindu 

Law H blandin~ thS moat prograsai va elements in ti.1e various 

, eohools of law ijhi ch prevail in different parte of the 

country". But thi a r.ill Oe hardly feaai ola in actua.l 
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practi ce. T he different school B of Hindu La.w ara eo cl9::l.rly 

established and the oustOrDS and usages of the various 

placas ara so r~adically different from one another that 

I")ne uniform code is aura to revolutioni aa the whole social 

structurA and gi V6 ri sa to Chao s and confuai on re aul ting 

from the dislocation of the ·~ra.di tional and time-honoured 

oonce~tions and practic9s. Inapite of tue local variations 

too rule a of Hindu Law are so 'iell settled t hat no Hinru 

governed oy the Bayabhiga school is feeling any necessity 

ofaaing goverol)d by thA Mita:~sara school and vice versa.; 
• 

none of them again is feeling any strilt.ing inco~ruity in 

the provisions made by their res~ective schools. MBut 

after a.ll is uniformi tyll, ask aome eminent juri B-~8 and 
(55) 

judges, .I auch a dgsidero.tum that it must De purcha.ead at 

an y pri ce? Di varai tiie B of u sage are inevi table BmOng the 

vCJry large number of Hindue whn inhaoit thi s vast sub

contilllsnt and it ~'ias for nothing that the Hindu lawgivers 

recoeflised the ~(J; i-a.ramount autnority of local ueab<3e and 

cuetoms. c:.ihy than., it may oa aal{ad, must the Hindus of any 

particular locality be nec9sEarily called uren to fore~9ar 

th~ir O~ distinctive traits and tradition in ~he interests 

of a t. u90riti ca.l ayrrmetry? ~nd why further for- the S3.~ of 

attaining and ideal uniformity must the law be cut off from 

ita anciact roooringe? Hindu la.w di vorced from the !:)mri ti s 

and til9 Ni Qandbaa iculd '09 a contradiction in terms • ~e 

are definit8ly of o~inion that any attempt to Orsak down 

tna varicue schools of law and merge them all into one 

uniform i~yetem is a move in the~rono direction. But this 

is not sq,ying ttvJ.t there may not De elamenti3 ip. any existing 

ecnool of law tha.t do not uall for a. change. Nor would it 

08 ri E;.ttu to de cry an Y !?ro po sal to in tro'::u C9 su ch spa oi fie 

c'nane;es by 13bis1ative action as "piecameal legialation ll
• 

and to inaiet on comprehensive legislation as tffionly 

a1 ternati va. "'8 t nink t na.t t h3re is a certain amount of 

unfounded fJn~judica against what is usually cal18d "piece

meal legislationM
• Unli!l:9 other countries in reurop9, 

leCi alation in ffinE;:-Jand has al vvaye been piecr:HI~eal and has liad 
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to no untoward results. It is pieoAmeal compared with the 

t'oi$.li ty 01 1Jhe 18..\\6 oUL may oe qui t3 '3xhausti va 80 far as 

that tlarti cular to pi C (lr bran ch of la'i\ is con earned. In 

(55)rhia refers to the #lritten statement submittad befora 

tna nindu Law Committee (Rau Comnittee) oy the Han I ble 

B..C.(ittar, the Hon'bla B.i\.Jiiu~herje9 (Now a judge of 

the lJuprarua l!our~ of India), Thq,Honfble C.C.biBwae 

(now the LA.w }Hn i star of India.) and too Han I 019 

!1. .N • ..Jsn, juuge f1 eal out tao Hi bh Court; they fur t her 

pointad out ti1a.t "tne COlIll'nittee themaelvesx r~cognis8d 

that all ttl3 topicG of Hindu Law do not com~ within 

the Bphars of central lsgi alation, and in particular 

tnat of devolution of abricultural la1Pwhich ty the 

Constitution Act ia exolusively a Provincia.l ~ubjact. 

And i,t may LJe notad in this connection that a.gricultu

ra.l land con ati tute 8 bV far t h3 oul Ie of i amovaole 

prol:J8rty in Benedol J nay. in the Whole of India; and as 

nas already been judiciall" neld. t~ expression 

"agricultural land" emOrCicea within its scops a larg8 

variety of interests from that of the proprietor of 

the hibheet grada to that of too actual tillar of the 

80il. rh.q Corrrnittee hops th!:tt the Provinces· ~ill move 

on the lines f,lrascri bad in too Code. ilia doubt, however, 

whether this hops' will be realised. It ia too much to 

expect that all the Provinces would adof,tt all the 

~lrovision8 of the Central .~ct.lt is highly improbable 

tbat the f.'rovinc68, eSIJ8cially Behar a.nd Lnited Provin

C8S, would adopt Part III-A. of th9 Code rela.ting to 

the abolition of <;:,t;.r,lvi-i/orenij? or rlene,al would adOf.;t 

5.5 of part II en bloc. AS2t;.nUng. ho~evar, tha.~thi8 

~~ill happen will the operation of th~ Code De held up 

till the laE't of the Provinces has '3X~reB8ed ita viaV4s? 

.~ hat would happen if tna ?rovinces finally labi slatad 

on different linea? aeli~iouB and charitable endO'AuEnts 

again, haptlans (,0 09 an exclusively provincial wojact 

and if shebaitsnip is dssrl1ad to Oa part of thi E! suoject 
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such .Q::trt.ial lse:iela.tion, however, care must tJe taken to 

see that it i~ not a misfit with the rest of tne law, as 

was undouotedly tllB c::-:.se with a.ct XVIII of 1937 (Hindu 

~ornen81 Rie:;hts to Property l\.ct) • Ie codific3.tion apparontly 

on a large scale at a.ll nsce eeary, dB 8i rable or conduci va 

to the lJell ~eing of any society in gsneral and to the 

Hindu society in parti oular? Amendments and 199i slation, 

thnugn piece-meal ,may be effected with the express or 

implied consgent and a.pproval of' tlle people themselves. ThiE 

has been actually done so far by direct lqgislation 6.3 wall 

as indirect lElgi alation namely ad judi cation. Thi B is the 

natural process. aoytlung contrary to it is pure to evoke 

criticism and protest undermining the very strength of the 
11 

act i on a con c.eru[Jl ate d • 

Rigilt B of women hav~"3 been soue;nt toll be 

expanded. but how will these contemplated efforte actually 

benefot the Hindu Society at large in the collective 8eoa9? 

Thus it may apparently oe 8Upposed that if a girl i 8 allow

ed to inharit her father's proJ:lerty. she willes adding 

to the estate of oar husband after 'Ut-e marriab9 wh3n that 

proQsrty will OB takan to ner husband' B f8.Ulily. But it is 

not I,iosai Die ~o ignore thi s very blaring fact that as the 

wife will be taking some property from her fatherfa family, 

so if there j s any si star of th-~ hueoand. ehe al so wi 11 be 
II 

simi larly taking out her ahar9 of bar fat her's pro party 

to bar [tU30and t 8 f ami ly • .lihat then is the !lUIU oat gain or 

v08ition? rb.eee additions and subtractions are ultimately 

Dm:~t meaningleE8 as neither of the fMliliee is actually 

gainint:. anytf:'rl.ob substantia.lly. Ultimately more or lees 

8~atU6 GUO will us -~he net result. If the hueoand'a pa.tri

mony is not liiminier~d in any way 'Oy his eiter's inheritan

ce tit dOtH! not mattl3r much wh9ther the Wife will 09 

tlrimging any property with her from hl3r father' E family or 

not. If tUg hw~bandtB property remains unaffected, this wi: 

will Virtually mean that the \"'.ife also 1iill ·us u9o.::}fittad 

--coru~lic~t6d ~ueEtion8 are Goundto arise-rab~rdi~g the 
devolution oi" such interest? a.lao". 
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by the property of her hu8tJand. Hence tl1e conteIT!platad 

f,reisrential treatrner:t to the daughters 1IJi11 not actually 

imtJrov8 their lotH a.s desired. This if! a simple qU9ption 

of Ari thrca.ti c. 

A.nother etrili.iol'!: conesquerlcl3 of ~he contqmp

lated bire1'Arential treatment to the daughters wi Ilb~ that 

suffiolBnt expenses will not be incurred for their educa

tion and training upto the t.ima of marriage. 'ffiven without 

any legislation at the present time also p&renta and 

orothers try: their cest fnr suitable [rooms even at th.e 

mgheat costa possible. This ia sheerly on account of the 

een timsnt of love and aff action _ But on 09 legi 81 ation i 8 

there noonf:l will be keen enough for the~ training and 

education. l' hi B will al so put an end to all sorts of 

indi vi dua.l enterpri se 8 on the part s ('If the daughters. T hu e 

the propoSEld let.sialation is sure to do mora harm than good. 

Moreover married daughters morally are not and lega.lly 8hal~ 

not oe liable to maintain and support the parents evan in 

difficvl ties and di etre ~S9 s. Case s of sone are quite 

different. 

There are aome such questions euch as the 
which 

suppoeed equality of the fI saXB8 or divorce/are almoet 

eternal and which can never be a.n8w~rad by sim~le 'year or 

tno l' • They have ever baffled human solution and they are 

1 i Ital y to do so for all time 8 to cone. It i B never the 

conten'J:,ion of any party t~t monoeamy and di vorce are the 

ideal institutions which l1l'J.st be accepted and followed by 

everybody_ There are unhappy farnilii38 and unione under all 

systems of' marria.Ge; M(j they are iJound to remain more or 

1<388 eo lODe 8.8 hUMan nature 'Ifill remaiJ"1 aa it ie. The 

evil B from the r8U1edy must not outnumber or exceed ttE 

evils that are sought to be remedied. 

Again survi vorship Vihich i e a neC9Sf'ary 

corollar~T of 't he rlindu joint family in the Mi tai{shar& 

SChool has DeEm adhered tn by 'that school from a very very 

lo~~ virna. It has undouutedly ceruain x1ax advantages and 

disadvanta;'9a of it.a own when contrasted with the uavaohaga 
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e:chool. rha spirit of the lJr0t.-0tlBd code aeems uO ;'9 

~ainst Bverything Hindu. 

'roo attempt of too Code Sgems to change the 

cvlture 8I.Id civilisation of the Hindus Oy legiBlation ... 

V'hi ah i e an a'usurdi ty in itself. T he Code contempla.tes 

s9culari sation of everything which has ~9n inerlrica"bly 

connected wi!..h Hin:ju relie;ion anj culture. ~~arria.ge is a 

sacr~qnt and not a civil or secular contract. Inheritance 

i 8 largely tiae;3d on tne theory of Shradh or ?ino.a. Though 

these theoriee have been adhered to £..y the Indiana from 

time imrD9nlOrial ocoasional changes and d9viations have been 

advocatee even by the sage legislators themselves according 

to the eX~6ency of the situation.\Jidow remarriage and 

dissolution of marria~~ in certain cases are to be found 

in the original texts themesl ves. rheae a.re oertainly to be 

understood as Hxc9ptioos rather than as general rulee. As 
" 

a matter of faot I ¥lithout religion I philosophy. culture 

what is Hinduism and what is the contribution thereof? T~ 

pieoe of oontempla.ted legi elation i B sure to lead to mora 

chao s a..'1d cenfLl sian and la.ck () f social di sci pI ina and ord.er 

The advoca:tea of the Code a.re in a sonoo 

the V'3culiar produota of Western ci viIi sa.tion oo.d '.Iiaetarn 

education. Thqy do not undersLand th3 underlying spirit 

or fs,eniuf! of tha Hindu culture and raligion. Nor do they 

unaerstand how to aocept and assimilate "~na.t is iatn o9st ir 

a foraign oultur13 and a civilisation. They are always 

attracted more by the exterior rather than by the intrinsic 

worth. It may be s8,ij without fqar of contradiction or 

exaggeration t hat tho 69 who werB really benefitted by 

',Je stern eotact ~9re never un wi ae enough to denoun oe their 

own cultural achievements and contrioutions. Too late 

18h~ar Chandra Vidya8ag~r wanted aooial reforms but he did 

not want so sacrifi oe or abandon everything of' the Shi8traa. 

He clearly 'hant,3d the reforms within the v3ry pricincts of 

the original texts - WhOBq authority or utility wa.e never 

questioned. Similar was the case with the rsligio"98 

ref ormar 8 1 i ~e Raja Ram 110 han Roy, Ram l.ri sMa 3lld 
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Vive~nanda. rh9Y never departed from Hinduism; they 

only emphasi sad certain aspects wlllich were not ot~9r'/d S9 

rnagnifiad in ordinary Circumstances. 

AS a strong Government is a political n8ceseity 

for the et,ate t So aleo a etrict oody of 80cial rules and 

restrictions is a desideratum for the control and (!tIl-round 

yroe;rese of the society. It i B robodyt B ca.se tnat no cnanga 

wh.a.tec8V'3r ehould be introduced in the Eystem of Hindu Law. 

£au rruet reflect the social nqeda and must try to rn9Bt them. 

A. S so ciety ian ot staole t 80 law al eo CM never De staiJ-Oant I 

fh8 chances in the one '!ill necessarily lead to the changes 

in the nther. Revolutionary change s are never nACQeS9.ry 

nor desirable. Let tn.ere us legislation as there is need 

felt for it in the society at large. The micro"copic 

minori ty in the BO ciety has no ribht to impo S8 ita roi sguid

ed oyinion on the reat of the society unless it is also 

convinced of the wisdom and expediency of the innovations 

that ara aoutht to Us introduced. The most b'1.1anced and the 

oaat conSidered opinions on the Hindu Code bill have been 

gi van oy four judges of the Calcutta High Court including 

the present Law tinister ~hri C.C.tIiswaa and Dr. B..t.qMu~1l3r_ 

jea J a Judge of the SU~lral'OO Court of India. r nay Dagin by 

saying that "at the outset we must express our serious 

doubte ae to the wisdom, n8C9ssity or feasibility of 

ena.ct ing a comfra hen ai va Coele 0 f Hindu Law. r he Draf~ 'Jode 

does not J:irofess to De exhausti ve but it definitely aima 

at baing a state in t h3 preparation ofa complete code I and 

t hat maKe sit nece Beary Lo con 8i dar how far suoh codif i ca.

tion i e proper 0 r desiraOle. Mo at of the rules of Hindu Law 

ar~ now well-settled and well-understand and a Code is not, 

therefore t called for at all. 'fhera i e ;J; in fact no general 

damand for itt l'19i t her tho sa who are aJ'fected oy Hindu Law 

nor t",lOee wno have to adminiet9r it have faIt the naC9sfity 

of a Code .... e are not a~are that "the Whole of too personal 

law of any cOUIDJuni ty in any cQum,ry has bean Bought to be 

amOodied in a Code 8lld it is our conViction tbat all corrJ!!!U .. 

nitias in India lilte the Muslinls for instance will etouLly 
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resist any attempt ·to faist a Code of personal law upon 

them. 'Jije do not SRe why the Hindus ahouldbe treat3d 

differently. 

-,",-8 regards matters on whichthar3 may Oe 

divargeno~,of o9inion or conflicta of judicial d9cisions, 

19bi Blati ve action may fJ8rhafls De oalled for or justified 

to remove douota or obacuritie·s but it is a quite differan~ 

proposition 5 to try and affaot fundamental changes in the 

struuture of tha law Dy means of 199i~latioh. whqn ch'31lges 

are not.. demanded by the co(ornunity itself ••••••••••••••••••• 

"lie do not say that no changAs a.re ex called for in Hindu 

law. Li Ke 9vary ot(v~r syetem of l3.W Hindu Law trust be 

prsdarec to m8t3t tn9 Challenge of the time. In fact it is 

the adaptioility of Hindu La~, to ohanging conditions and 

circumstances that has helped to !r.aintain it as a living 

force and it in eignificant teat the omritis which are the 

ul timata XliX rapo ei tary of too Law t hamsel ve a sua::llx&x:rri:tre 

recogni ee the iirinciplss of such growth and dAvelo~ment. 

U pta the advent of the Bri ti sh rule, it was t he Hindu 

Juni 8va and cOlIln9ntatore who helped forward the continuous 

evolution of the law, but this they did only by a judicious 

se19ctiop. and exposition of the anci3nt texts without any 

attemyt to undermine their baSi c auth0ri ty. 'fhat prolses 

ha.s aince been arre8t~d. and too only agqncies which nail 

exist for bringing about any change are toe courts of law 

a.."1d the l8gislature. So far as oourts are conc~rned, their 

functicn in this respect ia necesBarily limited; all the 

same, a.s evgry stUdent of Hinclu Law Knows, the contribution 

whi ch t he~' hav9 rnad.A to its development has indeed been 

very remarKable. The lee;i alature, however, wields much 

wider power whi ch extends not merely to the interpretation 

but to the maKing of t.tJe law, butt it i e pr9ci 8ely t hi s 

circurrst811ce Which in our opinion casta upon it a special .., 
obligation GO act with too utmost cautiontl: and circumpection 

Th9se eminent judge8 and jurif!ts do not also fail to notice 

the real improvements eug€e8t·~d oy the Cods in Borm matters 

of inheritanc3 woon tney hold that lIin thH rules rsgarding 
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inhBritance thB Committee ~~ve brought in many Olood

rBlation s 'A·ho are now Axcluded from the 1 i st of heir s 

either DeC8.lSe they belong to the fema.le sax or because 

they do not coma wi t.hin the scope of the Pin~a theory. We 

801 eo find tha.t too Committee have in an admi rable way 

framed rulee for precedence among non-enumerated heirs 

(Part II Rules 8-9V. Th88e matters iere not dealt \'with cy . 

the COlmlanta,tors and rrlihht in our opinion fittingly form 

Lhe suuject of pa.rtial or auxiliary legislation liKe act 

II of 1929 'which set a. uSI3i'ul Frl3cedent for wuch legialatior 

by removing certain defects in the Mitaksara 1 awdf'inheritan-

00 •••••••••••• The Cha.pter on maintenance also has been 

admirably worked out, and remOV9S certain long felt 

Tna other two points thatoaen riShtly 

cOlmlented upon are the inclusion of daughters in the 1 i s·~ 

of aiI!IUltaneous hairs und8r Clas8 I and the question of 

marriage. Th.8 first according to them is cor.siderad to be 

a "cMnt,;e of reVolutionary t!~ter, which of all the 

proposals in the Code rl8.8 Jerhape evoKed the strongest and 

the most widely qxpreesed protest. The framers of the Code 

t hernml vea do not appe.3.r. to have bean so very aure a2 to 

how far their proposal would react on the Hindl mind; and 

this pert1af-8 dictated a oautious move on~heir part! in 

fjroviding for -the d-iughter only a half of the share of a sor 

as under th9 Mvslim law •••••••••••••••• "Uamining the 
'I 

qU9stion entirely on its own merits '(fa also find it 

di f f i cuI t to au pport t he pro po sal of mak.i n g the daught e r 

a co-h8ir with the son. No i;)mriti writer anCient or modern 

no school cf Rin au La\~. pro6re sai Va or otherwi sa has 

recognised the daughter as such hair. Seither eo far as we 

are aware, is such a right in the daughter s811.ction8d by 

ueac6 in BI'.y part of India.fhe 19€.i elatura, therefore, 

i 8 'introdvc:ing an j,nnovati nn, pure 3!!d aimf']..e and as such 
A. -v1-~ <-~W -.La ~ A-w ~~ ~ ~ 

...... coula te said to exi fIT., on grounds of justi ce and equity. 

But could such a oase be really made out •••••••••••••••••• 

.;,..e can find no jUBtifi cation for going to the oppo 6i te 
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extrarre oy placing the dauGhtar in a better po ai -Lion than . 

the son himself - a.s would undou btedl y b8 t he case under the 

Code. hE! a. wife or a mli widow, the da.ughter gats a share in 

her husband's property; and eVen as a widowed daughter-in

law sne naB her riEhts of maintenance out of too father's' 

8atate" • 

While on the topic of marriage they have been , 

"constrained to observe that the Cormnil:.teets approach to the 

sutljact "has not been correct. The first thing tmt tta 

legislature should do in dealing with marriage is to lay 

down the eeeential oonditione of a valid marriage, viz., 

phyei cal and men tal capacity, a~e restri ct ion s, fJro hi oi ted 

relationshil-' and eo forth. Tb3 Question of form which is 

also eeaential then comeS in. An d most systems of modern 

law prescribed a form for civil marria,e;8 as an alternative 

to raliiious marriage. In 9.. oi viI marriage J however ,the 

eesentials remain the 1:3ID3 except JtlRXJX that no'raligious 

ceremony n 8t)d be bone through. It i 8 again sb elementary 

nlles of oivilised jurisprud9noe to lay down th3.t there sh

ould be on>3 kind of prohibited degrees in sacramental 

marriage e.nd a different kind in cass of civil marriag8. But 
I' 

that is wha.t the draft Code seeks to do for Hindls Civil 

marri age should in t hat case cease to be a p«rt of Hin ell 

Law and must remain a separate br8Ilch of the la.w altogether. 

·~e notice with. some surpri ee that the framers of the Code 

have gone much beyond thex rules of the :Bpecial lilarriage 

A.ct and have permitted marri&..gaa e,van between firet coueina 

which is entirelv obnoxious to Hindu aentiments.~hether 

ci viI marriage is ma.de a part of Hindu Law or is left to 00 

regul atad by t he Special Marriage Act t we are dafioi tel y of 

opinion that 8seentialR of a Hindu marriage except in ma.tter 

of ceremonies ehouldtJe th~ SBIre in either form. In our 

: 

opinion, the best th~ng would be to keep t ha civil marriage 

out of hindu lawaI tog9ther a."ld leave it to be regulated by 

the Special Ma,rriaie Act with a repeal of those provi sions 

thereof which provide that even when Hindus marry tilere under 
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!~hey would be governed -by the Incian c:'ucc8sBion Act fl 
• 

Too cri tioi am and protest aga.inst tt18 

Hindu Code Bill has not gone in vain. The idea of oompre

hensive oodification of Hindu Law is indirectly given up. 

Tl1e Governm3nt have no" deemed it fit ~1I to split up the 

rooasure contempla.ted py the Hindu Coda Bill into fragments • 
... Cn:1~~ l-<Z.. H-',_~ H. 0_ -c~ ~ rH..-~ ~ ('TIl d'f- J 'IS f.) • 

The fIrst of these fragmenta..i~ rOPf'8sefited -~.iHle Special 

Marriagaa Bill ( No. III of 1952)~troduced in the Council 

iII of ~ta.te8 in July, 1952. l\.e it has already been saen(th€ 

bill was circulated for eliciting public opinions wtlich havE 

already b,3en recei ved and \~ill be placed 800n before a 

Selec-t Comnittee of both Houses of Parliament • 
. " _ {Ii ~ 11 Sl--} 

T hi 8 Bill ... i 8 e 2 usn t i all y part oft he 
... ~ ~~~~ ewi.L~~ 

oriLinal Hindu Code bill with some minor altera.tions here .... 

and there .. Hanoo a.ll the cri Lici am that have been made 

againEt the HindU Code Bill will apply more or leB8 IIDtatis 
to 

nutaodis Vii~h respect/Ili the S~ecia.l Marria.ge~ Bill also. 

As a matter of fact the provi sions oonc3rning marriage and 

di vorce as contained in the Hindu Code bill eVoked the 

seV8rest criticism in view of the revolutionary changes 

contemplat8o llY it. Necef:lsa.rily the cri tiei am in connection 

\1ith the ~pecial Marriage Bill al eo is directed against 

those very [Jropo8itions wt1ioh are r00r8 injl.lrious than 

useless. 

It is claimed by the Advocates of thi a ... (lZZ I')-I'Sl) 

Bill"that it \"Jill be only thq first eteip towards the 

realisation of a uniform civil Code ~s contemplated by 
(1) 

~rticle 44 of the Constitution of India. It is clea.rly 

difficult to realise this uniformity in the sphere of 

l:!9rsonal lavls in India, Where th3 systems of personal law 

are moet inextricably mixed up with th~2fue8tion of relit:i

on. Thus in Hindu Law ma.rriage is a sacrament and inberitanc! 

(1) It runs as follows: "The state shall endeavour to secure 

for tna citizen s a uniform ci vil code throughout th8 
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specially in the Dayabh&ga school is based on the theory 

of ~)inda or religiDus efficacy. Hence the saflB provi sion 

for marri~e canno~ be contemplated for t\e goverr.anoe of 

all people in India ~~hich inoludes follo~"~ of many other 

religious faith besides the Hindus. Too Special Marri3.ges 

bill only makqa permissive provieions; it by no means 

contempla~e 8 any cot:!lpul aory appli cation of the la.w of 

marrie:ge. This Bill 13.180 dOBS not provide the ooly method 

of marria6e to 013 followed by all th3 Indian s ali ke • Thus 

the a.lready exi sting forms of marriage will Ql)ntinue to 

exist in the land; there is also nothing in this Bill whioh 

~ill even in remot9 future put an end to these marriages. 

Thi s nill could be regarded a.s an effecti ve measure to

wards uniformity if this could exclude other forms of 

marriage at present or in future - near or remote. But as 

that is not what is contemplated, it can be easily Sf")9n 

that far from tending to uniformity, the Bill lfihsn passed 

into law 1/i11 giv~ rise to another special form of marria

ge besides those which are already found to be in existenc

e. In reality, infgfte of the ado and the high Bounding 

names the PrasentBill isnothiog but an amendment of the 

Special Marriage Act of 1872 as alrea.dy amenced by Dr. 

Gourts Actoi' 1923. A.ccording to the provision of the Act 

of 1872, marriages could be celebrated between persons 

neither of \\hom tJrofeaeed too chri rlian, or Hindu, or 

lfuhamedan 0 r Jevd eh I or Buddhi st, or 'r?arsi J or 8i kh or 

t~rriGory 0f India". 

(2) Thi 1:1 cue stion has bean full y di BCU ssed in con nsction 

with tb.R inst.itution of Hindu marriage; Bea 1\nte J 

~ecti on 3 of thi s Chapter. 

(3) Tm Hindu Code Bill was for the codifi cation of the 

tHnllu 13..\1 only; but the Special Marriages Bill i 8 not 

exclusively meant for tta Hindus; it will apply ta all 

Indian ci ti zen B t hougn ooly in a permi S 8i ve manneI'. 

From this alone one need not understand th3.t thi s Bill 
" t.M:a 

A. serve to make too law uniform for all persona in India. 
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Jain reI iGion. hftsr th3 amendment of Dr. H.3 .Gaur. 

person s could marry without making too aforesaid declarat

ion; but they had to make another sort of declaration tha t 

both of them Delongad to the same faith such as Hindu, 8i kh, 

Budhiat or Ja.in. Th.us tn8 Aot of 1872 p9rmita a. marriage 

bst','f3sn people who 8.re neither Hindus. nor Muslims nor 

Christians etc. the only formality required being to get 

EUch a marriage registered according to the provisions of 

this Act. The latter Act (Dr. Gaur's A.ct) had added too 
word Hindus in th3 former Act so that Hindus can nO'lJ marry 

under ~ he provi 8ion a of thi 8 A.ct without legally ceasing to (4, " " " 
be Hindus. lJ.ccording to t':e ])i11 of 1952 n"o Ge.c..laration 

will ce ~eOe6?ary regarding the religion of tbe partiee. 

This is the most conspicuous feature of this Bill. And 

sometimes parties profe8~ing different religions and not 

in 01 i ned to change ooy one of t ham find di ffi culty in 

Bo1emni f!ing marri9..ga in India.The strictly personal laws 

almoet invariably insist on the identity of religion of too 
parties. :':'uch marriages will ~5) recognised as valid bjr the 

Bill of 19Ee. Such an actual case was referred to by the Law 

l;inister when he was introducing the Bill into too Council of 

States. It bas bgen ri(htly eaid b}' tt'a critics of too Bill 

(4) The Hindu Law of adoption, joint family J succession and 

inheritance ivill not apply to them; thus Vihile nominally 

remainin€:, Hindu~ they will legally cease to be So. They 

Will be gov8rned oy the Indian Succession Act. 

(5) Shri V .K.Lnage J a rlindu J was a member of the Council of 

cit ate 8. He want8dto marry a Parai girl named Tehmina. 

p J~~e hta. N onB of t l1em was wi 11 ink to oi scard t h9ir own 

religion. 7he ;)vecial iCarriage Act of 1£72 as amJnded 

by the Act of 1923 had no provi sion to govern and 

recogni 88 such a marriage :rooy could of course enter into 

matrimonial alliance only by giving up their reliE.ion. 

Thus to avoid the legal difficultie s they entered into a 

marriage contract some of too provi sions of which run as 

follows:. 
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(6) 
(1952) that ite Jur~osBe could be served by making neC3se-

ary t1trJf3ndoont s in the already exi sting dyecial Miarri 2,ge 

Act of 1672 as modified by the ~ct of 1923. rue pointed 

cri t i oi sm has b;:H~n m8,cie on t hi 8 ~o int by Dr. B.R • .\mbed kar 

II In aCCordMce v.ith juri stic, ethical and natural 

prin ciple s of me..rri 8.gA our all ian os is proper and val id 

a..'1d we Tehmina ?J!8hta, Parti Zarthosti and Venkat K. 

Dhage, Hindu do hereby contract marriage tetwgel1 us tJy 

~KocX mutual consent and hereby declare ourselves as 

rnM Md wife and mutually agree to be bound as follows:

(1) ~e shall have a cornmoqaim in life and that. as far 

a.s possi'ole, be the service of the people, socially, 

politically, culturally and economically. 

(2) -i.e shall ue ph'sically and mentally faithful J 

honest and helpful to each other. 

(3) We believe that for a full life there r.lUst at-

least, be one child to every alliance. 1J;e believe t~1at 

by the adoption of scientific rrB~hods, children should 

be planned provided ohildren are advi saole to have on 

eugenic and hygienic principlas, and, as tte population 

problem has assumed an appalling condition and as food 

is oot a.vailable for all, ~e plan not to h3.ve children 

a.t the flre sent. 

(4) '~e believe that it is the right of the wormn 

to choo S9 to have or not to have a. child and the ti me 

for • + lu. 

(5) ~e may seJa.rat,e at will and parti cularly on 

tte follo'1dng grounds: 

Physical and mental cruelty. iffil!risonment for a crim fOI 

t\~O years, elJffAring from any lO:?vth8ome and veneria.! 

disease and dishonest vhy~ical end mental behaviour •••• 

•••••••• •• " A.I eR. 1953 (Journal Section) p. 3. 

(6) In cases of marriages abroad, the Bill confined itself 

to marriages between p8r80os both of whom were citizens 

of India. Complicated questions would ariEe in the case 

of marria.ges a;uroad when only one of tne parties was a 
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a.ccording to whom too pre8ent Bill was a retrogade ~t'3p 

in as much as nin9ty gercent of -the provi siona in the Bill 

had b9sn adoiJt,~d from the ,L\.c"t of 1872: \I In a. country So 

little pr06reseive a,P ()1Jre i.1H,9 b88n", 88.y8 Dr. J\.rnbedkar, 

"it ehould be the duty of the Government to '~a~.e tima .Ix by 

tr18 forelock and !flak.e changes which appear to be Eupported 

by th8 (!ociety. Thi~ 13ill on the other hand goes back. to 

1872 8.1 though '],e 1 i V8 in 1953. It was a dangprou s thing to 

deal !Ii Beemeal \"11 t h t he Hindu Code but it was cls::1.r t ffi t 

the intention of the G-ovemrnsnt was to chi sel it out bit by 

bit and es'3 whether it could be enacted in tmt form. If the 

marri8£e law laid down only the grinciple of marriage and th 

law of adontion and the law of inheritance continued as in .. 
the past , I think it will result in nothing but chaoe". 

Dr .. AmOedkar also commet'!ied upon the disabilities imi?osed 

by the Bill suah as takio~ e.way t~.e right of' adoQtion and 

seVerance from the joint fp...rnily. 'rbe only difference betw~en 

a Vedi a marl'iai!:e and a marria~e under t hi e Bill Vias the 

method of Bolemnieation. \~'as it so radical as to require 

that the law should drive out a man from his family and 

make complete serverance? II In tne let of 1£72" J oontinued 

Dr. Ambedkar, "having regard to the 8e:1tim9~t of tOm pee pIe 

then existing it ~as perhaps nec98bary for the Government 

to go cautiously and very slowly. But we who belong to Lhe 

people. who oan feel the pul ae of the p90ple how fq,Bt it is 

or how elow and in what direction, should certainly show 

mueh more courage to So forward rather than ta\{e this 

----_ ...... 
was .a person domi ci led in India. It might be no.ce Beary 

for the Government to introduce in Parliament later a 

Bill dealing tfith foreign marriages on th9 lines of 

-ti:ngli sh Foreign Marriage a Act of 1892. Und8r t h:l.t l\.at 

a marri age salemi sed aoroad wh8n ooe of the ~artie a waa 

a bl~i ti ah sub jeet waa declared to be val id as if it had 

Deen solermised in the United Lingoom with due observance 

of all forms required ·by law. 
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re tro l;i:adg ate rl' • I t he, ~ 0.1 eo baen aai d by way of cri·t i oi em 

that the Bill of 1952 is a mere word for word repgtition 

of tbe Special Marriages A.ct of 18'72 or Dilly a modified 

copy of tCle sarna. Hanoe there ~a8' no justific'ition of 

introduoing a New Bill. 'rne purpose could be easily 

served ~y making suitable amendmgnta of the ~cts of 1872 

8Ild 1923. To me9t th:'3se criticisms th'3 Law Minieter 

contended that he had brought forward a neW bill in order 

to give [)Uhlic opinion an opportvnity to 9xLJraes itself 

on the various I?rovisions of the Special Marriage ~ct of 

1872. Thq Law 1fiinieter furth.'3r claimed that r'ublic opinion 

was lfloerally in favour of the Bill and that its provisions 

might 'oe 8xpect'3d to produce a salutary effect in that it 

miEht l'3ad to mora homogeneety in . society although such 

a. (IrOCeSS would be a long dra\"ln out one. ThF. Bill · .. ;hioh 

did not compel any (1[1.9 to act againet his 'Wishas mic:ht be 

d"latiribed9A~ the firet attempt to 89cure to the oiti'Zen~ a 

uniform Code. 

"According to the provisions of the Bill of 

1952, a pereon marryin£ under it will be daarn9d to have 

been Sej}aratec from hi s family and regarding inheritance 

-and succeesi-)n will be govern8d by the Indian S'l1cc9ssion 

.~ct. If the Bill of 1952 is to be indeJ:.lend~nt of r91igion, 

then it is quit-a logical to see that their religion is not 

also affected in any way. As the marriage can be celeorated 

~vi t hout any change in the relIgion of the partie S tit i 8 

quite rational to contend that they will not be sev9red 

from their ralir)oo and they will continue to be mBmbera 

ofth9ir natura'} families ao th3.t inh3ritanc~ and ffilOCOe~

ion 8..180 may take place according" to t he law of tl-1A oartiea 

wh9n they belong to th13 saroo religion and according "tothe 

terma agreed upon by the par~ias when they oelong to 

differen t religiott s per au at i on s. T hi a que sti on iii! a.l so 

E~ closely connect~d v.ith the relig.ion of the children v;hen 

tbe 1.lar3r.te belong to different religions. Acc'Jrding to the 

general rule in absence of any other prOVision thB children 

are to follo~"l the rgligion of thRlr fatl19r. The Question 
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will not arise woon the garents will oelong to tba sarra 

rel igion. But according to t h9 provi aion of t he Bill of 

1952 e~t9n in case both thB parties are Hindus,tihay will 

us d18r~d to as served from the Hindu family.fhe Law 

lHniater himself realisAs th.e injustice or the irrat.ionality 

of the provi sion. 'rhi B watt ino,A~d a 'very serious departure 

from the ccstomary Hindu Law. 'rhere might be some point in 

thi E disQualifica.tion when the husoand and th9 wife belong8d 

to diff~rer,t relic;iona, but 'f;foBn they belonted to the S':Ulle 

reli~ion why should it afl'eot their rights of inttqritance 

and 8uCCeS8i()o? rhe Law Minister did raalise that tl13 fJrov

i8io08 aoout the sp,varanC9 from joint family mi£nt raruire 

80m3 modification. He bad asked himself, for 9'!arnple. Why 

t herg Eurml d be cnmpul p" ry 8everan ce from joint rami ly in 

t ~18 case of marriage u9twAI=m two Hinr!us undAr t he X_a 
:':;pecial Marriages Act. A.gain ree;arding the rFlligion of the 

issue of a marriage so19runised un.dlr the pro~oBed measure 

it was euggl~et8d by the Law }finist.,r that it might not be 
~ 

difficult to provide t,hat i:..he tim of the marriage "lr i: at 

a ffilbaequent date I the parties in question should decla.re 

in \\riting that tae issueE would be governed by a [;>3..rtioul3.r 

religi~n. In ansa-nOA of any such declara.tion, it was 

preaum~d Lb.at the children would tJroi'ess the religion of 

thei r fat her. 

The par~~8 criticised tre Special Marriabea 

Bi 11 of 1952 by saying t hat according to t hei r cu storns 

marritges betw~en tha childr911 of two brother!:! f)r eiAtqra 

were allow9dand that too prot!osed Bill ,.,hichorought etlan 

marria~0s within the prohibited degrees of relationship 

would ~au8e t~ hardship. 

~Bain the Muslims criticised the Bill by 

saying that it was not posei ble for Muslims and Hindus to 

marry in contravention of the religious laws under which 

their marriage sbould be performed and still call themselves 

hindus or Muslims. It W::l,S, howAvAr, a ctiffAr(mt matter if 
1t.M. 

they declared a person renounced hiE religion 8l1d then 

married as he li~d. It could not be possible to have a 
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uniform civil code governing all the different religions 

exi sting il'1 the country. The Bill interfering wit n trn 

personal laws will react very unfavourably not onZ~) upon 

the }':us1irns out also upon the Hindus and the Chri 8~ians. 

The Chri stian s a1~:!O ori tici sed the bill of 1952 by c0otc.md

fog tha.t tha provi siona of the Indian 1'i vorCB Act were not 

quite satisfac~ory and also that they should De adequately 

f!1odified. 

Let us briefl~r refer to the conditione that 

naVA '0"88n enumaratad for the va.lidity, of a marria.ge tabs 

{ !J..JJ 
Bolanni sed und~r the Gil of 19&:. Clau29 4 of Pa.rt II of 

the :Oi11 run e as followe:-

"Conditions relating to solermization of 

f:'pecial marriae,9s:- Notwittlf~tandine:: anything contained in 

any other 1a\\ for the time De10S_ in force relating to too 
SOl{g)isation 0f marri&g~s. a marriage between any two 

iJerS0r1S lIay be solemnised under thie Act if 3.t the tim of 

marriat.;9 tne followin5 ..;onditionE'are fulfilled, namely:-
( 9) 

(a) neitn8r party has a a~on(e living; 
(10) 

(b) n81 ther party is an idiot or a lunatiC; 

(7) All the paints that have been raised by way of crit.icism_ 

will be again fully examined by the valect Commi ttee 
, 

of -Doth lious9 s of ?arli ament • 

(8) In special marriag.9s no reference is nAC8fS.itry tax the 

relibion of tb.a- intending partiAs to tt19 marriage"rhiB 

is an innova.tion or iml-'rovement that has Dean deviped 
- , ", (fIl) 19 " 1872 Oy L he bi 11 of 52 as compared- 'lli t h th8 A.ct f'5 of 

&'1 d 1923" 
" 

(9) r hi ~ con oi tion 9X~=r(, ssl y lays dO~Jn t hat the con tempI ated 

Sp9 oi al marri~.e s can be onl y monog8lf10u s in oharactl3r. 

So far doE Hindu Law i e COnCFHTIed Poly~a.my is not legally 

pro hi bi ted t hout;h in practi as it is going out of vogue. 

~imilarly in Mahom~dan La'ii alao,though a Muslim is 

anti t led in law to take f our :iii vee at.a time, ati 11 in 

reality thare i~ a decisiVe tendency towards mnnogarny -

fl.paci ally in the educated and [)rogre88i va t;.u ali me • There 
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(0) 'roo parties ha.ve comn18t~d the l=lCe of gi9.hteen ,~X ( 11) to ""'C -- , 

yea.rs; 

(d) eacn iJa.rty if he oreha has not completed the age 

of 21 years has ({'otaiYl3d the co~eent of his or ner fathBr 

or suarc.ian to the marriage; (12) 

(8) the partiee are not within the degr~e of prohit:ited 

re 1 at ton shi p; and 

(f) where the marriab8 is s~lemnised out sida India, 

both ~artias are citize~8 of Injia. 

__ !Ii 

is no. serious I').·ojl=lction to maKe tha marriag'3s legally 

monOlarTlOU8. The only objection is that no l~gislation 

ie deqmed necRseary f0r this ~urr08e. 

(10)rhis ie also a welcorm condition in the senae ttlat tne 

la.w on the point in Hindu Law in })articular is not 

quite clear. In 1942 the Madras and too A.llahacad High 

Courts have held tmt the marriage of a. lunatio ia 

invalid. But in Ratan Mani ~gvi V Nagendra NaraYM 

after disCUA~ir.£ the different texts aGd authorities o~ 

Hindu Law, too Calcutta High Court. (1949A.0. 404) ~laB 

held tilat th3 marriage of a female with a male who is 

im~'otent" and hae not be8n able to consummate the 

rnarriat68 is a ruullity. IIBut even considering Hinru 

marriage to t.e 9ntir~ly a sacrament, ae the -3.cceptance 

of tn9 Dries is a necessary and indispensaOle part of 

the ceremor,y a Verson whose loss of reasonx is complete 

should be held incomptent to acc'3pt the bride and the 

'marriage mUE't be regarded as invalid on that ground. 

There are however degrees of insanity and if the mental 

alJer-ration i 8 not of such a character as to make tre 

brid9t;.r()om incapable f)f undC}ratandingthe 09r3rr;~r;i9S of 

ma.rriage and tadng an inte.lli~3nt part in tl1em, the 

rnarri age shaul d be held to be V 8.1 i d (38 Cal. 700). 

,::,"nen a cnngenital idiotJa r.1arriage was a.rranged by hie 

f6-thAr and hi s ~ .. ife gave cirth to two sane i t. ~a.8 held 

that he was la.wfully married" (1942 Mad. 807). 

(11)I'he 6hild Marriae:;e Restraint ~'-\.ct has been sup-3l'csdad 3.8 
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r;'I''-';:;L ':' "ION ~. ~ It,,( _,"1.l' "~J. 6.. 
. fWD parties are said to be j?'i thin II tJha d8~ree 

, . lineal 
of pro hi bi t9d relatirm ahi p" if one i B a Jk~i:!J:k I;l.ecendant 

of too oth8T or 'lWaeths wife or husband of a lineal ascend

ant or descandan& of the other -' or if the two are orother 

ard si ster, uncle and niece, aunt 5.011 P8l:"haw or ~ha 

chi loren of t'IIQ brotr16rs nr of tlJliO 8i sters. 

'TIX?h4.NAI'ION 11_ 
. Refa.tion8hi~J includea:-

(a) relationship .by half 0r unterine 1:00lX blood as 'lO911 

?I.E lec:;i timata ; 

(b) relationship oy adoption as well as by blood and all 

terms of rela.tionship in this section shall be construed 

a.ccordingly. 

The conditione enumerated aoove in Clause 4 .& will atones 

indica-La how; these special marriages will differ from the 

other forme of marriages under tt19 different aJs~arne of 

l.;qrsonal law. AnoVner v9ry illl?ortant provi aion contsmpls.-

'd t h' , l' "ll{ilJ }f' 19 ~)" " t· t ttl..... . t t . T,a oy e 01 n u:;; 1 a Wl n rc Bpac 0 l~ rqgl s ra 10n 

of marriag8s in forms otMr than those included in ~h3 

~es9nt bill. rhus ~l811~e 14 of Part 11 provides a.s follows: 
l13) 

IIReeJs~ration of marriages 80lemnisgd in 

other forms (l).~\.ny ma.rriaga eolermised, 'lihether bgfore 

---.----.--------------------.----------------------------
as tne age of th9 Lirls is concerned. 

(12)fhe pars~8s a.r~gntitled tn c81~urata marriagr::ls 9ven 

·oetween tM childrqn of brothers and sisters - on the 

strength of oustoms. 'fa-'] prohiDited d8graq8 have bqan 
(jiI.J 

specifically enum9rated in the bill of 19&:. V3.1id 

cUfltoms 'should be reCOb1f1ired 0.8 exceptions w;hBre 

(i3)Tha ~rovi sion for reei stration of marriageA solemni s-3d 

in otoor forme i e somewhat 'tlJ.Pvel. by thi e provi eion 

ecot,i'3 will be £i \leo to many more marriag.38 to 09 f.llaC8d 

almnst on the same footing as the ~~Bcial marriages 

thougn as a matter of fact they were solemni sed in 

diff9raot forme according to different princifjles.rbus 

IJth9r forms (')f marriage are not eli scouraged out an 

Dhaka University Institutional Repository



-722-

or a.ft8r the COmm'3ncement of trli e i\ct other t'Mll 3-

Ul3.rriage solemn i sqd undgr the Specia.l ~[arri3.g9 :\ct J (1872) 

or under tni s .~ct may be re£i 8t3r~d und9r tni s rart uy a 

M3.rriat;:;8 offi~er in India if Lha following conditione are 

fulfilled J namely:-

(a) a oClr9rrJony of marriaga has tge~ perfl")rmed oetw3cm 

~hq ~arti8s and they have Deen Ii "iog togethar as husband 

ar.d wife ever Bir!ce; 
(14) 

(b) r.either }?ar-ty has at the tim8 of registration more 

than oI'leE't.'ous3 Ii vine;; 

(0) n si ther 9arty i 8 an idiot or a lunati c at th9 ti me 

of regi stration;' 

Cd) the J..!!3.rtie e have compl etedtne ::tge of t\l4en ty one 

years; 

(0) the parties are not, ,within too degrees of prohi'oitsc 

relationship as defined in (:laus9 4 and 
(15) 

(f) if the parties have beer} residing Ytithin the 

District of tne marri~e Officer for a period ofnot les8 

than t hirt~ day 8 immgdiatal y prec·~ding the dat8 on .hi ch 

tha application if: made to him for registra.tion of the 

marriage ll 
• 

8. Dr \l).RC~)N HI NDU 1~~: 

Divorce iRa conception 1.1 hi en 8e::lrnS to be 

conspicuorUs by its aDsenCe in Hindu Law. 1.~arriage in this 

system cI':mnote8 t as it has a.lready been seen, 80.11 indi !?t101u

ble union to be continu8d evgo after death. It is onx tag 

f i ct i on 0 f t hi sin di S 801 ubI a marr i age - t i a t hat a Hi n du wi f 13 

is entitlec to maintenance eV9n in cases tI whl30 the t'l..uaband 

emoraoes a diffqrant faith in consistent with and hostile 

opportunity only MS been given at least in sorne cases 

~hen there may bqa -tendency towards the equalisa.tion 

~d uniformity of m2xriages MlOog those who will try~o 

tali.e advant%.ea of the special fJroviaions. 

(14)The essential condi t&ons nec8ssary for ~he regi stration 

must De prefisnt at the time of the registration 1iilat

Bver mibht have been tha 'po ai ~ion a.t theat actual time 

of the ma.rri~e. i'h.llS if a hindu marriBS for the second 
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to tt.a ~revailing religious feslinb of the ~if9. In this 

restJ9ct Hindu Law can be contrasted wi th other systems of 

law in genera.l and Roman an d ~ngl i en laws in parti cul!j.r. 

fh9re is ho\'.9ver an indioation in 8.. sloka of Vaeiatr.ta 
•• 

that divorce a.rDong the Hindus a.lEO mig~!t a.ave ~XiSt8d 

th0Uth no~ in a very pronounced form. rhe text of Vaai stha. •• 
runs t'1us:-

~a tu yadanyajatiya}. patitah k,liva eva va 
• 

vi kar("l3.8th~ Ea.~tr(' vadaeo di r£rlamayn h'i va 
Udr.aJi CiAya eanya~,ai eapravaranaol1uSfilli. 

• •• 
"'ha.t Vas'iatrta means is tha,t a girl I::Iven though ans is once 

•• 
given in rnarriag~, should be @Ot married for th9 second 

time if the first groom nap pen S to De a elav~, an outcasts, 

or oneb8lon~ing to tnq sar~~e gotra. or a differ"m t casta or 
(16) 

suffering from a disease for a lont: time. If a bir1 already . 
ma.rried to a man is c;i van in marriai8 to another man for 

the second 'time ~ it in that 00.89 the first l1usoand m8.Y Os 

ra~arded to haveb:)9n divorced. The very Coocef'tit')n of a 

pun8..rohu woman also indi cats s t,he ex! stan cs of di vorce. But 

3. 8~rictly leoa.l di Vnrca or di ssolution of marriag8 i ~ 9.. , 

Ouainss8 Axcluai vely confined to the husband and the wife. 
~ 

But according to the provision made by Vaaiatha, it seams 
•• 

tnat the fa.ther or the guardian of the girl!: rather than tne 

girl horeelf wa.s reapon ai ble in getting tile fi rst husband 

abandoned Oy the girl. Hance auch a cass of desertion can 

time during the' life time of the first wife and if the 

first Wife m~ dies thereafter, t~qre will be 00 Dar to 

gettio5 ~h9 second marriage regi et.3red a.ccording to this 

Bill. 

(15)TtliB condition is necespary only to give jurisdiction for 

too Marria,~8 Officer to taKa action for the purpose of 

re8i stratton. 

(16)A.ocordi ne; to Vi snu, the hunchoask, dwarf ,on9 in di stre sa 
•• 

or afficted with a disease should abstain from marriage 

for lif9:-

"hub javainanajatyan dhak.l i vapangvftaroglnaln 

VrR.tJ:l,carvva bha,bc:lttq a~m v3:'V!1.; ii Vqm~~8J!!Sr a.'f1'.!lro". 
. . . ~ ..... ' - . 
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can oy no me&'1 e De oalled a legal di vorce • Ana as amattar 

of fa.ct we do not Know at whose instance or initia.tive 

a [JunaronU woman was to di ecard or be separated frnm h8r 

first huatland. Again if a Hindu wife misconducts hers91f 
"l'H. ~ ~ I ~ .;":~~ ~ -.rr Ii ~ ,J..l..~ 
with a rnaoAin tnq literal Benss of the term. ~ven in that 

case the uncMste wife is 9rti tIed atleaEt to a sta.rving 

maintenance. Tlli 8 provi fion for starving maintenance 

sufficiartI:,{ indicates th$.t the marriage-tie.- O~ nev~r be 

diEaolv~d thoughtna wife is to live seiJaratqIyfrom hqr 

huauand.Such provisions also a.re not wanting in the 

S'aat-ras that if the xmEI Wife repents after her misconduct 

a.nd performs the oece BEary expiatory. ri tqa there is no 

reagan why ane should not be ~ain acc~pted as a wife 

capable of taking parte in all the duties of a Hindu wife 

according to the ;;, 'astrae. On t ai s tlOint of course. there 

is Bome differ'9~ce of o~inion among tha(~~~ferent High 

Court 8. According to t he Cal cut ta High Court &''1 un ch3.ste 

wife is not entitled evan to a starvine; maint~:mance J too 

rul€!9 tQ that effect oetnt:; of moral obli~atior only. The 
t1S) t19) . 

Ma.dras and tt:eAllababad Hi.::,h Courtf! also are of the same 
- (20) 

opinion. But it haabeen held ip- a. recent Bombay case that 

an unchaste ~ife is i3ntitled to bare maintenance and if she 

repents and performs the expiatory cerernoniAs eh8 is entit

led to all thq rights of a. ~if9 unless Ethe has rni 8conduct8d 

nareslf Ytith a m9ll of lo~er class. The observation of 
. _ (21) 

Candavarkar t t on this [Joint is very in structi va. 

(17) Raman at h V Ra.ian irnalli. 17 Cal. 674. 
" 

(18)Nat;amrna V VirabMdra. 17 Mad. 392. 

(19)Debi ear9..n V Daulata. 

(20) Pa.rami V Mahade vi. 

39 Madras 234. 

34 bombay 278. 

(21)Urhe g90eral rule to be gathgrej from the texts is that 

a Hindu wife cannot iJa atlaolvtely a.bandoo8d by a 

husband. If she i e 19adin~ an unchaste wife J he i E! Oound 

to Kee:t> her in the houes under restraint a..r.d fJrovide her 

Il'dth food and raiment just sufficient to support life; 

she is not entitled to any other right. If, ho1l8Ver, Sh8 
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Though essenti9.l1y a sacrarr!9nt, the conception of Hindu 

rnarriage bave rise to certain anemal i ee ; it ~asby no m98.n a 

irnQartia.l to the hue-oat:d and wife. ThuB though a Hindu 

hu soa.nd cClul d taKe !XJ any number of wi Vg a, a wifB was n9ver 

allowed to take a. second husoand sit her during the 1 ife time 

or after the death of tne first hl,abanci.rn13re Vkaa in this 

eeo sa a long slandinG in justi 09 on the part of the Hindu 

wife. No doubt SOHle IB~ielations waL'S passed to ami!lioratt3 

tL19 conditiona of the wife by paBain(£ the Hindu '~idow 

Remafri8.Ci9 _i.ct of 18e6 and the Hindu Married '~om9n I BRight 

to Separate R'3si denca and Maintenance Act ~ct nx) of 

1946. TtB form3ri-\.ct legali 8as the r9marriagee of Hindu 

l~idoWB 8..'1d the latter .,~ct provi,jee that if a husband marries 

for a..'1otner ~ime the former wife will ue entitled to judicia: 

P9;?aration and ma.intenance. 'fnie law was enactqd to dis

courage polygamy in Hindu La~i. But th3 hl1sband can never 

seak judicial eaparation, from the wife undqr thi s Act. Thus , , 

thou~h tile Oribin9.1 Hindu Law Wd.t? !:iartial to the hUBb!31ld XII 

tne Act of 1946 (Act XIX) has bean partial to the wife. In 

~y way the qu~ation of divorce has CeCome quite prrlr11i!1~nt 

in, Hindu Law. T.hou~h l10 form of marria~a csn be a:jv(')cated to 
, l22) 

b~ the only ideal f0rrn, still th(3re i e hardly any doubt :'ha.t 

----------------.------------.-------------------------------
repAnts, rAturne to purity and flerforms eXfJia.tory rites 

St'19 b8Cr)rne e anti tIed to all con jugal and social right 8 

un18ss h~r adultery was with a man of a lo~er caste, in 

'~ihich C3.fl9, q,ftar expiation she ca.'} olaim no mo<te than 

Oare maintenanc9. But if on tt18 other hand 8h~ i 8 leadin~ 

a uicioua life without any indication tha.t sha has 

repented, sl"l'l is not en~itl8d t.o mainte!18r.ce". 

According to thelladrae nigh Court alao, an 

uncha..t!3 vdfs i s en~it16d to bare maintenance if she 

.sulJae01l9ntl·' lA!.i'jg .~ c'9.at~ life. (5atvabharna 1 Keehav, 
.L J of" 

39 Mad. 658). 

(22)rhere is a etorm of protest by toe orthoaox section that 

t he doctrin~ of di vorce shoul d nevar be introduc~d in 

Hindu 18.w. It is undoubtedly true t:-at any disoussion on 
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the law must provide for dissolution of marriage and 

declara.tion of mullity of marriage in the clearqat l~ 88i'o1;,e 
~ rr;.. ~~ ~ e.....r ,;:u.,.ru. tyVU. 

la,(lOja.ce, llh-? R~ ~cFf"litteCl, the> Hinr\,. Co0.2 Li11" ~1j the 

Special Marriages Bill of 1952 have su8gaated tlroviaiona 

for -.w.llity of marriae?~, di 3t!oluGion of marriage anrj the 

iudicial sepa.ra.tion of hus"band and wife. The grounds which 
~ (23) 
have been enU!IJ8ra.t-3d in i;iection 2 of too ActllX. of 1946 

the desirability of such a legislation is sure to 

warrant and involve Questions which are m~e social 

than 199'3.1 on a.ccount of the facu1iarity of the 

instii ~ution of the joint family syetl3rn, th9 sanctity 

attached to the Hindu marria.gefrom time ilIDlamorial and 

also the charact9ristice of the r3ligiou8 eantimsnts 

permea.ting the minds of the Hindus. But as it haelJeen 

said else ~here questions lil{.e the 9Cluality of S9X3B 

and di sBolution of marriage are a.lmost eternal and C8l1-

not 09 arH!.~ered oy simple 'yee l or Inof.A.nd there also 

cannot be BIly ideal i~atitution of marriage _~hich muet 

be accs~t9d and follo~ed oJ everybody. rhe nature ~d 

form are Virtually (jet~rrnined by the circumstances of 

gach country of people. 

(23)It runE H.8 followa:-

Grounds for claiming s99arate residence and 

tnaint.mMce. Notwithstanding any custom or Ian to the 

contrary a Hindu married woman snall be anti tl3u to 

ea2arate r"lsidanca and mai"nten3J1ce from her husband in 

one or more of the followin c ~rounds r..a.rnely:-

(1) if hB is Ihlffaring from any loa.thsome di saaee 

not contractl3d from har; 

(2) if he ie guilty of 8uch cruelty to'llarjs hBr as 

renders it un aaf9 or undesirable fer h~r to li va '''ii th 

him; 

(3) if r...a IS guilty of 09E!eration, that is to eay, 

of 8.bandoning her without her cons3nt or a.g3.i!1st t18r 

wish. 

(4) if he marri e s at::ai n; 
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for claiming peparatg r'3sid~n 09 and maintenance a..r9 v~ry 

.significant; tlle<se ~r8 mora or 198s,tha grounds which have 

tJaqn cOf:sidqred in cOl'lneotion with the rHvoroe law as" .. Jlv.."'~~~~~~ 
sue;c:set90 in tr19 Iiindu Code J:Hll~and th~ 6pecial Harriaga 

hill of 1952 • .rhe nt~ler A.cts which have a.lready modified 

the or!;,hodox conception of Hindu marriELb-3 a.re t':1e :Hndu 

Marriat:8 Dieaoilitiee R~moval Act c.~ct lUll!) of 1946 and 

tha Hindu Marriages Validity :\.ct (Act XXI) of 1949. Th9 
(24) , 

lat'~er ,-\oct enaots t r-.attha word Hindus includes pgre0l18 

(5) if n8 C~1aS8S to be a Hindu by conv8r~inn to 8lIot,her 

rc,libion; 

(6) if M kee~8 a concuuine in his house or habitu-

ally raeiqe~. witn. a concuiJina; "( 

(7) for any other justifia.ble cauea; 

Provided tl1&.t a Hindu marrisd WOmaJ'1 shall not os 

.. 

anti tied ~o seJlarate rq~ide!'1 09 and maintenance from her 

hu soan d if she i a un cha,8te 0r Ce.f.t8~S to 08 a Hindu oy 

chane/} to anot!:ler relie;ion or fails witnout sufficiant 

C3US8 to comply with a decr~8 of a competent court for 

th9 r<3sti tutior: of con jugal rights". 

(24)~ection 3 of this ~ct runs as follo~B:-

II Validity of rnarl~ia.ge betwaen Hindus __ Notwithstanding 

anyt~ing contained in any ot her la'N for th9 time baing 

in f0rc9 or in any text., rule or intarpretation of Hindu 

law or in ally au stom or usage I no marri ageOetw8an 

Hindu shall b~: d'3smed :'0 De in vsl id or 3Ver to have 
1 

,been invalid by reason only of the fact t';at the parties 

thereto belonged to diff9rent reliGions castes. 

subcaatee nr 8ect.s". 
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f!rofasaing the 3i kh or J.3.in rBli eJon and the former Act 

remOV98 the restriction of Cxotra MJd ?r8.vara. in Hindu 

marri ae;a and 8.1 so val idiates t ne marri8.Ge Oetlf~en the 

aubJivisione of the same caste. 

(25) 
Before ~he passing of the Act XXVIII !I: 

of 1946, G-otra. fJlayed a. very important fJart in Hindu Law 

In datsl'rfli!1inb th9 legal validity of a marriage. Thus 

!tanu says that a WOffi9.l1 Oelooeing to the SMl9 Batra. or 

J:.lrimi ti va etoc~ is pro hi oi ted to be tai'i:en in roarri age Oy a. 

man any of the t'rU-'ae regenerate classes:-

lIA,sai:-/inda y8: ca maturasa.gotra ca y8: pituh . . . 
Sa pra8ra~ta dvijatlmam dvira~armani maitaune". 

. . 
From ttle word ~ar8ta.sta. used in -vba 8,lJove alo\{a, it might 

afltl"sar tnat tba t:otra rulsB were only recommendatory 

rath.er th.~ nv.:u1datory; but it carne tooe alrnoet 9ataulieh

ad law that the qUt3stion I)f gotra liK.e ·that of the pronib

i ted dA£'.raas was legal and not sim~ly moral. baudhayana 1X 

aleo s8,ya that he who inadV9rtqdly marl'i;:Hl 3. girl spnine; 

from ti13 earna original fftock. with himself must support 
(26) 

her as a mother. Vae'ietha goes furth'3r and saya th3.t 
•• 

if tn.'? husband is of the selfsame gotra, the girl even 

though she ha.d ba,~n married 8hould be gi van to another 

husband clack.ed with clothes and ornaments. rna question 

of prohibited degr~9B and the exception th9reto in the 

form ('If wha,t ia !IDOwn b..E; the intarvention of three gotra..s 

haye )tlesn fully di ~cuBsp.d by Ba...."1er jee. ~. in hi 8 monumental 
l27 

v~ork.. rha exception rafqrred to a'cove i e baal3d on the 

texts of Brihat Uanu, and the Mateya Pur~a cited by 

Raghunandana in hi s Udhahatatha though Srulap~i differs 

~ from. him. 

(25)rhis A.ct appligS' to th'3 whole of India except p~rt B 
~ta.t9 8. 

(26)Co Ie broe [6 f a Dice st, Book V. 

(27)Marria(9 and ~LridhanafP. 63 etseq. 
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(28) 
Person s are eai j to tfe of the 8al]"'8 gotra '-Nhen 

they can trac3 their origin to tha 98.ID3 ~i ~i. Gotra thus 

means.B. family diaoenced from 'one of t.hr several patri8.r

chas Wh0 according toeo!OO are twenty fourB11d B.ccording to 

soma othere {arty two in numbar. Bra.hmin? alone M.l!8 gotraf 

other·a follow th'3 Gotra. of their pr9<.;eptore. The. ~'udra8 

are not Dou.nd by ths restrictiona of Gotra •. 

. rue reaSOrle tor prohibiting a9.gotra marriae;ee 

are.exactly ~he S~le-)a.El t'nJ)se for the or'ie::in of exogamy 
t29 

accordin::; to Me Lannan.· Saverl3.1 reason B hl3.V9 b,Q8n 

aSei£!l9d for the orieiJn of exagamy. rhus attraction for 

tIle forei€!,-r'l or uofa.nl~liar l1B.S b~9n enumerated as o~e of 
.. (;30) 

the reasons of exogamy. BaeideEJ too eci9ntieta and tha 
.. (31) 

docLors c193.rly £199 "the evil effact s of in-- breeding. In 

Hadi t hit i B said IlMarrv among etranosr B anciN you wi 11 not 
. . ' . Q (32)-

. havsfeeble posLarity". It is also eard that lithe a9Bd of 
(:33) 

relations brines forthOfeebla fruit". 

------~----------;-----------------------
(28)fha word gotra has been derived thue:'Oo - trai + r~:' 

Ciotraohugavyayorgotrah s'ai Ie gotr~ kutakhayo h it i 
. . ~ . . . 

Medini. In thi? sen se- it has got SOUle connection with 

th9 meaning suggesLqd by Max Mullcn~ who third~fl that 

the word Crotra. comes from the word r go' or COW and 

he traces the connection between gotra &.I1d C01i in this 

Iftay:"uln anCient times, when moat 'Ii~rs were carried on 

Dot to maintain the balance of Powar of t\.sia. or 1!:uro~e 

out to ·G3.~e po SEa ssi onaf good pasture or to appro pri a

te large h~rde "f cattle, the hurdl-3s grew na.turally 

in~o the walls of fortresses, the hede;8s 'Decama strong 

hoI da •••••••••••• and tho eg who 1 i v9d be hin d the Sam3 

walls were c.alled gotra., a family, a tri De or raca". 

(Chipa from a LT9rman ~ork.flhdlp Vol. II J p. 28). 

(29)Primitive Marriage PP. 84-86. 

(30) Vino gradcff t Hi B~ori cal Juri 8[.1rud~n ce, Vol. I, P .lBO. 

(31)Ibid t P. 181. 

(32)Goldzir.er - in toe A.cademy, XVIII (1880) P. 26. 

(33)A.voidenc9 ('If C00flicte i'ri the same tribe or f2.milv 
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10. S,\.CR"l~T.t\,L Ml~RRL,.lrE \qH~D.:;. ~I nL OR Ul...i]GI.~L - -

Originally for 0 bviOUf! reaaon s, there 

was only one forrri of marriage in Hindu Law; that. ~;j.8 the 

sacramental form. But aftar the advent of the Britishers, 

that alone was not deemed sufficient as many spacia.l or 

i rreculac forma of marriage WAre actuall y ta.k.ing place in 

clear di arA€;a.rd of t l.1e provi aion a of. the orthodox Hindu 

Law and tradiLion - mainly on account of -che contamina.tiol1s 

of ]I c8rtain social Blld oultur~l ideas. rhie fact r~yld 

not be icf!orgd; hancA t'lSr9 was the imperati ve neCAs8ity 

of an Act 1i:(8 tha ;:;'pecial Marriage J\ct (III of 1872). 

fh8se marri~es wer3 special or civil 811d were mar8 in th9 

form of '~Xc89tions rather th8J1 gqneral rules. rna qU3stit'"lne 

of ralibion, caste, !?rohibited degrqas a.nd numbgr of l.Il:l!:x:kx 

part2~esto the marriage had to be viqwad specially for the 

validi ty of such marriages under the Special Marriage Aot 

of 1872. 

betw03en fathere and 80n s, betw'3an' brothqra Md other-

relations has Oaen regq,rded as Blloth3r e8,son of 

exogp..my. Aoot h9r moti va for exogamy might be trac~d to 

WI the stran g hurrlaIl df.-si re for mat.ri mon i al all i at). as s 

for the purpot!9 of attacKing and repelling enamiesCCf. 

hohlu" Philosophy of La,1-land .)9n Gupta, ~volution« of 

Law, P. 52). 

The ethical and m0ral conSiderations also pla.Y9d 

a vp-ry c"lnsid3ra.ble part.l'he Hindu eagCls pr0hioited 

sagotra marri~9s as they '149re e,rot'3sque in ti.19 e~n se 

that botn the [Jarti~a belonged: to the same family - eo 

to say - however remotely they might be rela.ted. The 

disa6vantaga of this gotra dootrine is that the scope 

of seleoting parties to marriage is thu8 narrowed do\"m. 

(1) For the report of the .;)alact COrmlittee, Vide Gazette of 

India, 1871, Part V, P. 519 an:j for <liecuBsione in the 

Council Vide Ibid, 1868, Supplement, PP. 890, E;xtra 

Supplarrlent, i?P. 16, 42, 1872, ,supplement, PP. 2 I 57, 
193, 261. 
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The original Hindu Law did not m9ntion oi viI marriage 

and the Special Marriage act (1872) did not rafer to 

aacram'3~ta.l marriaf;98; but both of thelL had C93n prescrib-. 
. sd and ~btail'3d by the Hi1~~ Code Bill.l'hi ~ i B thuE the. 

first legi ala.t iva cl 8.fI si f i ca.t i,o n of marri age on the D3.8i e 

of sacra men t E1.nd epacil1.1 ity. But the peculiarity i IS that 

before tha Hindu Code Bill~he ori.Lir.al aaor8ID3ntal form 

of marriagq was not disturbed in any way; that form 

ramaioed in tact; or.1y a rl.8W form of m6.rriaga ~a8 jevi sed 

or o:ore correctly speaking recogn i aed as n9ce 88i tated oy 

the circun:~J ... a.YJ.c9s of the country and too conditione of th9 

society .. To thi 8 naturall y there wa.s not a.nd could not tJa 

My serious objection as ths orthodox fold v-.'as not invadqd 

in MY way. ThoS9 who want:::ld to go out of the orthodox 

fold W9rl=) 8imJly gi van a eort of lagal reoognition to do 

So. 

(2) One of the most eS12snt.ial condilJion E' of the S};l90ial 

n18.rriasq s I:;aet h3.t the partie e ~o Buch marriage 8 do not 

~rOfaE.lBt,h9 Christian, Jewish, nindu, Muhamadan, Parsi, 

Bu,jdhi~, Sikh or Jaina reliLion. This was 3.ccording 

to the ori~inal ,*-ct of 1872; nut thia condition has 

been amended by the ~1.ct ern) of 1923 • The original 

rraamole rOll liKe this: lI'l1hgraae it is expe1ient to 

tJrcvida 8. for~ ~f marriage for parson s who do not 

profa E 8 the Cb.ri sti an J Je ;>:i sh, Hindu. Mu hafTI3.dan, Pa.r I:'i • 

Buddhist, Sil\.u or .. T3.ina religion and to leba-liee 

L!ertain marriages the validity of whicIl ia doubtful 

•••••••• • 1I~\.fter ttle amendment of 1923,. the· 1rords II and 

for persons who profess the Hindu t BUddhist, Sitih or 

Jaina relit:.ion" had to be added; Vide ;;>action 2. 

(3) Jection 6 of thB Hindu Coce Bill provides tnat eave as 

oth?rwiee provided herein 00 marriB€e oetw68n nindu8 

8~18.11 .be recof:nised as valid unless it is Bolarmieed 

either as a sacramental marria§8 or as a civil 

marriage. 
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rna onnditiclnS of the Civil marriage of the 

Hindu Cod9 Bill were obviolisl,Y taKen B8sentially from the 

3~'3cial lviarria,ge Aot. But it did not stop there. It 8.180 

went far to gi V~ a new dRfinitionto sacramenta.l. m:.1.rria.£8 

by enum3ratinc such conditione ae ~ould ma~e the sacramen

tal marriage also a~Q8ar, to a very l~rgB axt~nt, a~ 

81'a1o~ous a:x to or identical with, the ci.vil .ma.rri~ga. rhus 
. (4J I'- rWl (51 
monotamy ¥rae ir. 2~ et8d upon :,ne con caption 8 of Safi nda and 

(6) ~ • 
lJrohibited relatioosnip were euostantJially modified. 

In this way th~ ori~inal institution nf Hinoll rnarriaBe was 

Bought La be funClamertally reoriented in the most unortho

dox fashion. _"'- mara glance at Lhe conditions that ha.va bean 

enumerated in relation to the sacramental marri~ge ~d the 

Gi vil marriae:::eby sections 7 and 10 rl3specti vely of the 

Hindu Code bill will ampl:, justify the truth of the above 

i~t~~xkk ass~rtions. Hencq th~re w~s a storm of protest 

"Neither f?a.rty has a spot} sa Ii vjng at the timg I)f the 

marriage". ;;;iectil)n 7 (1) of the hindU aoda bill. 

(5) "~apinc;a relationship" with reference to any person 

ext9nds as fa.r as the third generation (incluai ve) ir'l 

the line of aec3nt through the ~lOther and ·tJhe. fifth 
. too 

(inclueive) in th.'3 line of ascent tnrough/fath'3r, the 

liLrla oRing traced up wards in each case from tbe person 

concerned who isto U9 counted as the firet t;et1~rationlf. 

Dut Yajovali(ya eaVe - "Panoaroateaptamat urddhvarn 
• 

matri t.ah tJi t.ri tastat leu • 
• 

(6) u1'.~o persons are said to oe within the degrees of 

prohiuit'ed relationship if one ifl lineal aacand::ont. of 

,(",18 ot::er or wa.s lihe 'iife or husband of a lin~a.l 

ascendant or di SC8ndant of t he other or if t'IJO are 

tro~her ~ and siater, uncle and niece, aunt ~~d 

nephew or chilurqn 01 two urothers or of two si stars". 

For other details vide Section 5 of the Hindu Coda Dill. 
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a.gainst tl:l!3 ,Hindu Coos Bill and one: of its fragments, thg 

i-iinC!u Marriagq and Di voreB Bill (VII ('If 1952). 

Rqfer~nC9 ha.s,Rlrea.dy been ma.de to tl19 

davslopment a.rJ d fa;~e of the Hin du Code B i 11 a.t t ne very 

out99t of this Cr.ap:t~r. '~hen the idea of passing the whola 

Hindu Cads Di 11 in its enti rff~Y was apparently gi VAn up, 

rACQUrSe was taK.3n to tne Hindu Marriage and Di vorce Bill 

(VII of'1952) and the Spaoial Marriag'3 Bill CIrI of 1952) 

as introauol3d in the U pper hOUB~ .. T l~9 latter" Iii 11 pur-po gt, a 

to rBi:eal.i1.'::~ III of 1b72. Hd.~ur;:~lly i7... r.tB.8 !JBenrrc."~~ 

. \-lufi'iciml'tly t~OD 1'rehensi va to replace rl.ct III of 1872 a.s 

well as to give,eame Bcope to the Provisions of the Hindu 

Code Bill in an indireot mode .. rhe present Bill (No .. III of 

1952) and th9 oi vii marriage of the Hindu Cooe Bill rCJadily 

Detray 80mR very eS-9ntial points of similarity. rhi a ~ill 

be cQrroborated also by tn8 etatem!3nt of objects and 
(7) 

• rleasonf! of tn.:::l Special Marriage bill. Thie'Bill is not 

(7) liT hi f/ Dill r'3vi S9S al'lc f:19~!t8 to replace the S9~cial 

Marria€.8 i\.ct of 1872 eo aft to provide a special form of 

m8.rri ag8 will cn can De tali:en advan ta€:G of'tJy any f.'er son 

in India and oy all Indian NR.tional e in foraign 

coun~ries irrespectiv9 of the fa.ith wnich either party 

to ti13 ma.rriag~ may profesE. rhe _,artiBs may observe 

311y cer9moniee 1'0:::- the solemri Ba.tion of their marriage 

nut .certain formali LiClf! an~ preacri CaO before the 

marri8.[e oao be regi atAr8d by't ~ Marriage Officgr. For 

the benefits of Indian citiz~ne abr0ad J the Bill 

provi298 for ~h9 appointment of Diplomatic and Corsular 

Officers .as Marria,.:.B Officerf? for 801ermiain~ and 
... , . 

ree::istering marri8,fee betw~9n citizens of India in a 

f0r9ilo,n oountrv. 
~ ~ 

2 .. ?rovi sien ie also sOllght .. to 08 r!lade for pBrmi tLing 

persoosl.ho a.re already married under other forms of 

ma.rriage to register "their marriages und~r this !~ct and 

therai.!y a.vail th,3!llE$lv9a of t~1ese provisions. 
I' 

3. rh~ bill if] drafted generally on the lInes 01 the 
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nec'3Hsa.rily c0nfined toLh'3 Hindus alona. ~e a matter of 

fa.ct it i e inde1J9ndent of r,~lie;ion. 'The mf3re aoeence of Lhis 

religious glem9ht can by no means 1J'3 regarded as a ffilffici8-

ntly promi eine:, steftz in inauf;urating uniformity of Ci viI 

Code in t he woo 113 of' India as contemplat9d by Arti cle 44 of 

the Constitution of India. The reasons thereforj'l have already 
• 

bgen examined to';~arde the bae::inning 01 th9 present Chapter_ 

The Spacia.l Marriage bill is dependent upon 

the India.n Di 110r(;9 l~ct C~ct IV of 1869). i;;ection 22 of the 

Bill provides: JlNotwithstar.din{! an~~hing to th3 cow1nt~ 

contained in the Indian Di vorCe Act, 1869 (.\.ct IV of 1869) 

that r\.ct Elhall apply to 0.11 marriages solemni89d under this 

A.ct a!\.d any auch marria~e may lie deolared null or di 9901 ved 

ir tha r.nrltlner h~rein provided and for the C":1.uses therein 

mentioned or on th8 ground thatthB marriage cortr8»9n3S 

ona or more of tre condi tiona aoocified in Section 4 of thie ..... . . 

• 1.C~n •• ~e it has be::m said in the very PreamiJle of~h9 Indian 

Di vorC9 J\ct, tU9.t i\.ct \liB.S ,paa~ed lito am:md the law rel a.ting 

to the di V01'09 of tJ~reon s profa Bains the Chri ~tian rel igion 

and to eonfer upon certain courte juri s(jictior. in matters 

matrimonial" • 

If we comfiare andscrutin i 8e thqprovi sian 8 

of t b.9 Hindy Code hill. the S f'aci al MarriagB oi 11 and the 

~Hndu Marriage an1 Di vorce Bill, vvs can c19~rly 899 Gnat the 

mainpurpo sa e f'J:f all thesa measures. con t9ru~lated are to 

amend tho:! character of the institution of Hindu marriage and 

apply the rv18A of ffiUllity~di8801ution of marriage and 

judici.al 8f1par<;i.tion \~hich VierA recogniagd only in civil 

marri~ages 1:i.ccor9ing; to the ~rovi sions of A.ct III of 18'72 

f0110"'in,6 the Indi~ Divorce Act. 

existiog:;;peoial Marriag~ A.ct of 1872 and the aotas and 

Claus~e attached hqreto exylair! some of th~ cha.nges mads 

. iot t1'3 hi 1 ~ in greater datai 1 II • 

For Not~~ and Clauses Vide P. 12 of the Bill). 
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In thi c connect,ion th9 most 3sf'~mtial pOinGs 

are with special reference to (1) the conditi!Jns of 

marriags, (2) rm111 i tyof marriage, (3) di a801ution of 

m?-rria.e;e and (4) trm:x judicial separation. 

TheTa ie hHx'cly any justification for oi8tur cing 

the sacrament-a.l marri 9.e:-3. Let it remain as it i £I, baaed 

upon texts and customs follow8d ~crupulouBly by the £reat 

ma,jority r)f the peo?la. rho3A who are not ,saLiefied ?;ith 

its conditions ano o')n89quancea a.re quite at lioerty'to 

take rec()vr~9Lo tte form of ci vii ma.rriage. Let civil 

mq,rriage a1 ao remain Pl?rmi sei va - pure and simple. 

'r here may, of course, be certain caSI? s where 

some legislation on the lines pror!oseo may be necesl:iary. 

But these casee will not lJe covering a v3ry la.rge ecnpe to 

require a [aDera.1 legi elation to affec'L the entire popula

tion" in face of V8nQrnar.t oPPosition and ~rotes~. Thus 

stri ctly speaking at the 1 ast anal yei s onl~' Hio"du wi va s 

require Borne mear'S to get rid of tns m~rriag~tia..b~, gettinE 

it dies01vBd. The husband does n0t requirs,euCl:h help_ He 

can easily marry anotl-tar Wife 9Vgn in8~it9 of the subsia

tAoca of tne ftJrmer marriage or protest of the ?tife _ If a 

~if3 requires to be married again eh~ r~quires tha 

di eaolution or the formar ma.rriage. Hence- thar.9 might be 

Borm jv. q tii'ic9.tior. for di asolution of a. marriage obviously 

more for ~'le ·w'iiflJ:~~a11 for the htcspand. Al"ready f;J8.rried 

'JOUd1s s againx :ire the nnl y person e who are i r need of 

proviainn for dissolution of marriage • .I'hare ie 00 such 

recessi ty for parties who intend to enter into a marriat;:e 

vincFlum VIii th contgm~la~ior. of fvtufe ,ji vorce io case of 

"oec8ssi ty, if at all; auch parties haV9 at their di spe sal 

tne civil marriag8 according to th8 .!\ct of 1872. ,l.\.E a 

nla-tter of fact, !Joe' of the rr.os~ im~mrt,ant argUrI!90ts of the 

advocate;:J of the Hindu Code Bill or the HindtiJ. Marriage and 

Di vorce Bill i e to have legal provi sinn for wi V3S to get 

t hsi r marri. ag-3 8 wi th und~ sira.olB nusba.njs di S80 1 ved. Hen ce 

there ie hardly 8...'11 jus~ification for the too comQr8nenaive 

Hindu Qode bill or the Hindu Marriage and Di vorce .dill in 
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the form ·i~ ~h.ich it has been introduced •• ~ Liece.-·meal 
(5) ~ 

lebi slat ion '::18..'1 suffice if it bJtovidas that under cattain 

conai tion s the marris,09-ti e will be di 9801 ved - .ha~ev9r 

. t11B form of too mB.rria.e;e rnigh~ haVB oegn - and that thq 

wi~ewi 11 us' 9nti ~led to marry %3.io if ara so d3sire s. 

The conditione may be more or 1388 on the linea of those 

in cae,?8 d' mullity of' marriage, di ssolution of rr6.rriage 

and judic.ial s3fJaraticin'. It does not necessarily, me8.y\ 

.that thB provisions of jivorce ~ill be· frequently utilis9d 
0' 

8:jeci.all~'by the Hindu .j,'omen. '-rhie is at le-ast wh3.t ie 

SB9r..i ftom the Hindu '~'idows Remarriage ~ct. No st>8cial 

provi sion for rna.kiri6 H. marria.g9 voida.ble i s9ssentia.l. 

'roo di stil'lction b9t\5~envr)id and valda-tIe or inv':1.1id 

marriage as conteml--lated by the Hindu Code Bi 11 or t m 
Hindu !~arri8:ge and Divorc8 Bill should be avoided. Ttl;:) 

tJrovi sien 117.0 make imQot~ocy sufficient only for daclarinE 

9.. aarriat8' voidaUle is a.oaolutely rneaningla'sa. 

Judi oi al 8a ~ja.ra.t i oo·a.gai n do 8 S nat 

ul tiroat~l y serve any very 'u s:=Jftil purgo 8~ as it i B not 9n 

end in itself. - it i~simply a meane.roo Hindu Code Bill 

had ~o vro\' ide s·xt:ree sl Y that di 8801l,..&ioo couldoa had 

even afteriudtcial s~h;aration ha.d Oeen outainad first. 
~ - . c 

The wifs (Hind4) has alrea.dy ~ot sorre riht-hts in tue r'iature (9) .~, ~ 

f)f judicia.18el?~r~tinn. But judicial separation dose not 

di seal va tue marriage and hence· the ... 'ife cannot marry J:~xn 

again. ;,C ne husband dot3a not "raquirB any judicial separa

tion for the vurfo~e of furtn:'lr !I!3.rri8.b''). So in this case 

~lso judicial e~pa.rati0n alon8will not ljltimately h:;;lp 

(8) 11~'e' thin k: tha~ there i 8 a cer~ain amount ~nfounded 

pre ji.HJi ce a.g&.i n st what i 8 U sv>a.ll y oall ~d pi a 09 -TIlI3 al 

legisla.tion •••••••• It Ie tJieca-meal cOI'!l.Qargd with too 

·totality f)f the ~awE but ·they may .013. :quite exhausti ve o' 

o • 

eo fa.r a,? that i!arti cular to lIi c or br311 ch of la.w i 8 

concern·ad. InK sUch a [)artial legi flation, ho~8var, 

oaramLst be taken to se.~ that it is. not·a misfit with 

th~ rest ')f tJha·law •••••• " .~ritt9n ataternantoi' 
I ' 
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the wife unlqsa she i8 absolved from th=Joblit;5ation of 
(10) 

marriage a fact which alone can 90ti tIe har to cliotract 

do fr'3sh ma.rria.ge if dgsired by her a.t a.ll. Judicial 

s9tJara.~ion in i LS91f alone will le~d to unnecas::'a.ry 

cornl.-1L:;a.tion unlAss the wife d99mB it a.s the C3nd. 

Thus it may be quito po sei bl~ 8110 'ldvi saole 

to ib::mdon tooS!? controv'erpial Bille and enact only onB 

la~~ 1ihich in apl:lro~-,ri9.te ca.seS may give ribb;~e to th~ Wife' 

t.o t:,3t rj·j of t r.e marri age-t i Q/ i.i than un de a1 ra.ble hu e band 

\'1i!hatav~rmay Os the reason, bo. it dideaae J bad char~ctar, 

cruel ty, crime or qi sag.reement in gar eral. T hi S m3.y tie done 

al so by a sui table amendment of t ffi 3r'eci 9..1 Ma.rri ag3 i\.ct 

of 1872. But tnere is no jUAtificati~n 8ither ~hy Hindus 

marrying u.nder· too S;.-·ecial Marriage Act· shoti.1G. be xax:I:1:n 

sevqred from the Hindu joint rami 1y or the (;oparcenary 

anc1 ·os. dt:)pri ved of tta advantages of adoption. 'fte 

.i!rovi sien 8 of the CJpecial Marriage Act do no ~ sari auely 

interfere' ~i th the Hindu eocietyae it i 8 not the gen!3ral 

lav. ,rf the '~hol~ communi ty of the Hindus. rhe St;>9ci 301 

Marri·a.ge bi 11 has Deen ri6~ltl y madA sImply permi ssi VA and 

not compulsorily afld uniformly applicable to all communit

ias iO India. 

It. C08f not require any great rBflqction 
, , 

to understand that soCial reforms ocmr.ot and 8noulrj not be 

9nforc8d uLJon a. community by a ccmt-ulsory 199ielation in 

as ruch as leEi r.lation .i a not the fit ~ in s-t.rurneot of 

social !"afcr!"L 0XC8i!}.t to a. very reetri cted Qxtl3nc,. T '00 

changee should always corre· from within following a process 

of na~ural BVrllution; they should, O'3ver b~ impo sFlc1 by 
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extgrnal authori ty. The [olden rule thus should be to 

hasten slowly according to eociA.l needa and adjustment s. 

Over and aDOV!3 the general criticisms levAllsC'3 8.£ainet the 

ohard.ct9r a.n.d, BCOf:ie of the Hindu Code Bill3nd noe of its 

fraerrel'l"0S the Hindu Marriag8 Mel DI voroo Bill t there are 

man y po in t s in de. tai 1 f-l 1IJhi ch ara e~! i eent 1 y qu i te tmBDi:HUIl 

unS3..tisi'actorv. Refer9nce ma.y 'be made in this connem..ion 
. , (11) , 
to tnetim9 limit for presenting petition for dissolution a 

marriage" on" the ,ground of ~a.cy or ~~~cy of any of the 

b'artiesor the doctrine of I'fa.ir trial" in marriage. ~gain 

as os'tw8en tLI8 'Hindu Code Bill and tne Hindu ,Marriage and 

,Di varc? Bill, it must De 8aid that the latter evinces some 

in stan C8 S nf batter, draft ernan shi p. 'f hu 8 the tround B of 

mullity for a sacramental or civil marriage of the former 

bill have been enumerated also 9.S' tha grounds of di 8!:"olution 

of marriage a(JGo-rding to the latter Bill; the provi aion for 

making a marriage valid oy suosequent registr9.tion thou£h it 

~as withinprohibitad sapind~r8lation8hip has been rightly .. " 

(11) ,~CC(]rCiing to the Hindu Code Bill It was three years; 

,but according to the Hinqu Marri age an d Di Vorce Bi 11 it 

. h9.soeen ;~duced" to one year. But there is hardly any 

,justification for this time limit ~t all. For onoe the 

" .' 

. , 
time limit,"axpires - oonecioualy or unconsciously - t·nl3 

~oeition of ,to03 A£B,riaved party will De d9cidedly ~ore3. 

In that .casa it wil'l f'rov9 a ~x ferpetual dieability to 

ta.~e My effecti V9 legal step what Bo~ver in future. 

(12) Three yea.1:,~s as 8.; !.Jeriod forf8..ir trial for a marria.ga 

will atrmce appear to be:! too long. Specially this Iftill 

oooflict lIith the right to have disfv)lutior"i of rn~rri~ge 

after only tw,," YBars nf judicial separat.ion which does 

not requi re dl1 V tim ra stri ct i on. ' 

I 
•• - .! .... - .~ .• 
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d~l-=lt9d irNuthA Hindu Harriage and Divorce till1 which 

alEo providAs, fQll()'hint too ~nblis·n Law, tt1a.t no 

adiudication of court. will Os n9CeS[iary for the d'3 c18.rati 0 I 
" 

of the nullity of a void marriage. In view of the intro

duction of the Sfi9cial Marri8f:9 bill all referencas to 

oi viI marriB.,tB have oeqndsleted from the Hindu Marriage 
w1.U~ 

and Di v o-r C9 HilI - whi en ~ b=;_ referred to a Jo int 

;",e19ct Committe·" of' both Houses. 

Rsgar'ii ng th3 Hindu ~arriage an d Di vor C9 oil 

~hich was the first fragment of too "lapsed Hindu Code" the 

L::LW Mini Bter sa.id in th9 Coun oi 1 ()f Statat nat from the • 

opinions racei v,qa during its cirolllJ.:tti'1n, there a;;,psa.r8d 

to t3 a. l''irge rrBasure of support for it. FiftBan St:3.ta 

Governments had gi veo £eneral ~mpQort while Bi£ht had 

ezpre ased no 0 tJin ion U'p. and Bi har ware·f or pr",v9r.ti 1)0 ()f 

Polyg3ll'q blt did nct want introduction of divorce in the 

1 egi el a.t ion. !1. BSa.!Il an d A j010r :ixoclll said that the t i fig was 

rot riya fnr thg unoertaking of the measure. The L3.w 

Minieter fUrther oiJssrvadthat while auolisl~ing caete 

restrictions, enforcir.g monogamy and providing for divorce, 

th~ IIAasuri3 t:,0.V9 Hindu too liberty to lead tha l\.ind of life 

limen t.hAy V\i~hAd to live without infringing the similar 

Ii Derty 01 L~ose ~'~ho prafgrrBd to adhere to orthodoX' ~\ays. 

Di vorce wae r.o inrovation ae therg were several Hindu 
(13) 

Cornmun itie s ~onLe whom there was eu stomary 11 Vorce. 
--_______ ---------.----~l~; _____________________________ __ 

(13) It r.f:l.s yet to U8 88en what fhlA}l8 'Nill be ultimately 

gi V8n to the Hin du Marri age an d Di vorce 3i 11 and the 

SV~cia.l Marriage8ill oy tr~"3 Indian Le[islatura. 

~imilar ia the casF.l with the ~icticial Reforms pro!;-,oeed 

by Dr. hat ju • 
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