MEDIATION UNDER THE CODE OF CIVIL PROCEDURE, 1908:
LEGAL AND INSTITUTIONAL REFORMS

THIS THESIS IS SUBMITTED FOR THE DEGREE OF DOCTOR OF
PHILOSOPHY TO THE DEPARTMENT OF LAW, FACULTY OF LAW,
UNIVERSITY OF DHAKA

by
IFAT MUBINA EUSUF
Registration No. 33/2015-16

so

D

University of Dhaka

University of Dhaka

April 2021



Dhaka University Institutional Repository

I dedicate this research to my mother, Professor Tasnim Ferdousee and my late father, Dr M
Eusuf, for their precious gift of support and encouragement throughout my life and to
Professor Dr Jamila Ahmed Chowdhury, the supervisor of my thesis, who made this possible

with her constant guidance, knowledge and inspiration.


Anis
Typewritten text
Dhaka University Institutional Repository


Dhaka University Institutional Repository

ABSTRACT

Dispute Resolution is a notion that prevails in every society, and every society practices various
forms of dispute resolution techniques to resolve their disputes. Amongst many of these dispute
resolution techniques used in Bangladesh, this thesis highlights the Alternative Dispute
Resolution (ADR) technique suggested under Section 89A of the Code of Civil Procedure,
1908, popularly known as court-connected mediation. It maps the present situation of case
backlog under trial and the practice of court-connected mediation in Bangladesh. Through
literature review, it investigates the history of origin and potentials of practicing mediation in
civil courts of Bangladesh compared to the success of ADR mechanism practiced in other
developed and developing countries in the world. Later, within the purview of Social Institution
Dysfunction Theory, this research analyses the reasons behind its dysfunctional state and the
possible way out to develop this mechanism for making it more functional. In order to
investigate this fact, the research has conducted empirical studies following both qualitative and
quantitative methods to apply a socio-legal analytical approach.

The findings as regards the efficiency of mediation in civil courts are drawn from court
registry data of all the civil courts of Dhaka Judgeship both inside the metropolitan area and
outside the metropolitan area. Then it explores individual case files through content analysis
to identify the actual functionality and underlying causes of delay at different stages of civil
litigation. Further, an extensive questionnaire survey and expert interview, including judges,
District Legal Aid Officers, lawyer and litigants, are undertaken. The research also considers
responses from court support staff and stakeholders' responses outside the court, including the
Assistant Commissioner (land) sub-registrars, to take a complete view of underlying reasons
for ineffective mediation under Social Institution Dysfunction Theory.

The knowledge and experience are collected from all those respondents through structured,
semi-structured and unstructured questionnaire in order to explore the impact of the role of
various legal professionals and beneficiaries on the performance of mediation. In this survey,
the stakeholders revealed the prospects and actual benefits of mediation for resolving civil
litigations, the underlying problems, and possible ways to outsource their attitudes and
prevailing professional culture. For example, the judges stated that being overburdened with
the trial, they require to allocate only a minimal time to conduct mediation. The lawyers and
litigants are reluctant to be involved with this process. The lawyers responded that they fear
losing their professional reputation and income and therefore less interested. The litigants
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also revealed their ignorance and lack of support for settling the suit through mediation.
Similarly, the stakeholders outside the courts stated how the civil litigations originated from
‘Assistant Commissioner (land) office’ and ‘Sub-registry office” activities and expressed the

usefulness of mediation for settling those disputes.

In conclusion, the thesis implicates that if mediation has to play a more efficacious role in
civil courts, greater emphasis on its legal and institutional reforms is imperative. It makes
several recommendations for the more effective use of mediation, including the promotion of
compulsory mediation practice, making the mediation financially rewarding for lawyers, the
establishment of exclusive mediation courts, strengthening the panel of expert mediator
through training and accreditation, and awareness of prospective litigants about benefits of
using mediation. This thesis contributes to the existing knowledge on reducing case backlog
in the civil courts of Bangladesh. All its findings and recommendations would result in

broader access to justice to the litigants in general.
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MEDIATION UNDER THE CODE OF CIVIL PROCEDURE, 1908:
LEGAL AND INSTITUTIONAL REFORMS



CHAPTER 1

INTRODUCTION

1.1 Background of the study
Dispute is a notion that prevails in societies from time-immemorial and originates in short-

term disagreement between individuals. However, if disputes are left unchecked and
unresolved, such short-term disagreements may end up with long-term conflicts. As
explained by John Burton (1990), the dispute is a disagreement between the parties that can
be resolved through negotiation. Conflict, on the other hand, involves long-term, deeply
rooted issues that are 'non-negotiable’.* There can be no disagreement where there is no
semantic conflict.’Therefore, every society practices different dispute resolution techniques

to avoid long-term conflicts and maintain social cohesion and harmony.

Every nation-state has a judicial organ, i.e. court where disputes can be settled in different
forms and ways, in accordance with the law. The traditional way of settling disputes between
parties in courts is of two kinds: the inquisitorial and adversarial processes. In the judicial
system of the subcontinent, including Bangladesh, the dispute settlement procedure is of
adversarial nature. In adversarial dispute settlement process, parties to a proceeding submit
their respective evidence before the court, and the court adjudicates the matter of dispute
upon the evidence placed before it. However, such a process is time-consuming and
sometimes subject to protracted delay. The prevailing scenario in Bangladesh shows that
backlog of cases in courts and associated delay in disposal are sometimes so huge that cases
may remain pending and litigants fail to celebrate the disposal of their cases during their

lifetime.

According to Supreme Court Annual Report, 2020, the consolidated case backlog in the
Supreme Court of Bangladesh is increasing over the years. For instance, at the beginning of
1"October 2019in High Court Division, a number of 4,90,800 cases were ready for disposal,
while 25,636 new cases were filed and 27,401 cases were resolved within the period of
31" December 2019. Thus, at the end of the year 2019, the pendency reached to the number of
4,89,068 or backlog reduced only less than one percent. As we also consider the civil

! John W Burton, Conflict: Resolution and Prevention [The Conflict Series Volume 1] (Macmillan, 1990) 166.
2Carl Baker, Indexical Contextualism and the Challenges from Disagreement (University of Aberdin 2012) 111.
*Bangladesh Supreme Court, Statistical Report of litigations in Bangladesh from 1 October, 2019 to 31%
December 2019 (2020).
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petition, civil review, civil miscellaneous petition, civil appeal pending the appellate division,
the scenario can be shown in the Table 1.1 below:

Table 1.1: Backlog of civil litigation in the Supreme Court of Bangladesh (2019)

Nature of cases Starting Institution  Total Disposal  Pending for
number disposal
Civil petition 7747 935 8662 419 8263
Civil review 1453 87 1540 216 1324
Civil 3335 258 3593 115 3478
miscellaneous
petition
Civil appeal 2457 32 2489 21 2468
Contempt petition 177 09 186 00 186
15169 1321 16,470 771 15,719

Thus, the rate of increase in the appellate division is 3.62 percent. Similarly, the number of
civil cases in the High Court Division from 1st October 2019 to 31% December 2019 was
25,636, and the number of disposals was 27,401. Though the number of disposals was greater

than institution, the number of pending cases at the end of the year was 4,89,068.

Similar backlog was observed in subordinate civil courts. According to the statistics
mentioned above of High Court Division, Bangladesh Supreme Court, Dhaka, in the year of
2019, a total of 76063 cases were filed in the civil courts of the subordinate judiciary, and the
number of disposals was 52,320.Consequently, from the opening balance of 13,40,991, the
number of pending cases reached 13,65,678 or a 1.84 percent increase in case of the backlog
at the end of the year. *

Apart from such case backlogs and delays, access to justice for the poor is also restrained by
the high cost of litigation.’In Bangladesh, litigation costs are further increased by the cost of
bribes that clients frequently need to provide dishonest court officials. Most parties (63
percent) have no option but to bribe court officials to accelerate their cases' disposal.°During

*Bangladesh Supreme Court, Statistical Report of litigations in Bangladesh from 1% October 2019 to 31
December, 2019 (2020).

>Jamila A Chowdhury, ADR Theories and Practices: A Glimpse on Access to Justice and ADR in Bangladesh
(London College of Legal Studies (LCLS) Dhaka, Bangladesh 2013) 21; see also

Asian Development Outlook-2002-Bangladesh, Asian Development Bank (ADB) (2002)
<http://Amww.adb.org/documents/books/ado/2002/ban.asp> accessed14 Sept 2015,

Deborah L. Rhode 'Access to justice' (2000-01) Fordham Law Review, vol. 69 no 5, 1785-1811.

® Khondoker M Hasan, Chief Justice (CJ) 2001, 'A report on mediation in the family courts: Bangladesh
experience’, paper presented to 25th Anniversary Conference of the Family Courts of Australia, Sydney, 26-29
July. See also A.B.M Mahmudul Hug, Alternative Dispute Resolution in Bangladesh Challenges and Prospects
(1 Ed. Dhaka) 115 See more on Transparency International 2007, p.181.


http://www.adb.org/documents/books/ado/2002/ban.asp
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interviews conducted by Transparency International Bangladesh, 88.55 percent of
respondents agreed that it was almost impossible to get quick access to justice from the court
without utilizing financial or other pressure.’Delay in the disposal of cases, corruption and
prosecutors' tactics are responsible for the dreadful situation in case backlogs in the judiciary.
8As stated by a former Chief Justice of Bangladesh:
“Our legal system has thus been rendered uncaring, non-accountable and formalistic. It delivers
formal justice, and it is obvious to the sufferings and woes of the litigants, of their waste of

money, time and energy and of their engagement in unproductive activities, sometimes for
decades™®

A survey of literature conveys that the present situation is caused mainly by procedural flaws
of the judicial administration system. Every stage of a court proceeding is hampered due to
various reasons including protracted delayed initiated or in some cases encouraged by parties
and their lawyers.”®A large number of cases compared to the limited number of existing
judicial officers and the inefficiency of different stakeholders related to the judicial system
are primarily accountable for the dreadful situation of case backlog in courts.*!

Delayed justice reduces the value of a judgment considering its cost in terms of time, money,
social harmony and so on. Like regular suits, execution suits also take years to be disposed
of. Given this situation, when people are finally granted to hearing, the end result may not be
just, because "the longer the period from the time of the events which are the subject matter
of the action to the time of the trial, the harder it may become to prove the facts of the

case".'?

"Khondker M Hasan CJ 2001, 'A report on mediation in the family courts: Bangladesh experience’, paper
presented to 25th Anniversary Conference of the Family Courts of Australia, Sydney, 26-29 July, Para 10.
®Pranab Panday, Mr. Anwar Hossain Mollah; ‘The Judicial System of Bangladesh: An Overview from
Historical Viewpoint’ (2011) International Journal of Law and Management 53(1) 25, 26, 27.

*Mustafa Kamal. C.J Alternative dispute resolution, Judicial training in the new millennium: An anatomy of
BILIA judicial training with difference, (W Rahman & M Shahabuddineds, Bangladesh Institute of Law and
International Affairs BILIA Dhaka 2005) 137.

19 M Zzahir Delay in courts and court management(Bangladesh Institute of Law and International Affairs, Dhaka
1988) 176.

jamila A Chowdhury Women's Access to Justice in Bangladesh through ADR in Family disputes; (Eldakak.
Dr. M. Shokry - Justice and Chairman of the High Court of Appeal, Alexandria, Egypt ed (Modern Bookshop,
Mansoura, Egypt, 2005).

12 Hillary Astor, Christine Chinkin: Dispute Resolution in Australia (Butterworths, Sydney. 1992) 33.
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In this backdrop, extensive research work needs to be done for suggesting an effective case
management method for the civil courts of Bangladesh for reducing the case backlog.™

1.2 Mediation in Resolving Civil Disputes: Perspectives from selected developed and
developing countries

The laudable and praise-worthy trend is visible in case of disposing civil suits, especially land
disputes through mediation worldwide. The term, 'mediation’ due to language as well as
national legal standards and regulations is not identical in contents rather has specific

connotations.**

The comparative analysis of any system in the perspective of various nations provides an
opportunity to examine that system from different angles. Theoretical and practical
knowledge of foreign legislation and the court system, therefore, help us to verify the
efficiency of our national system in comparison with those other countries.

As an alternative means of dispute resolution, the practice of Alternative Dispute Resolution
(ADR) is not out of the realm to this global convergence. For instance, the UNCITRAL
model law on Arbitration is now being followed by many countries to enact their domestic
arbitration laws to resolve international trade disputes with minimum disagreement on
procedural issues.”>And arbitral decisions are widely recognized by almost every domestic
jurisdiction.*®wWhen the people around the world, being tired of and shocked at the defects of
the formal adjudication system were searching for solutions, they started to realize the
significance of incorporating and institutionalizing the informal dispute settlement
mechanisms into the formal adjudication system make the latter truly functional.'” Press has
analyzed worldwide mediation practice through institutionalization as well as legislation.'®

He explained its institutionalization as co-option of mediation into court programs,

B3 Umme S Tahura, Margaret .R. L.L Kelly: Procedural Experience from Civil Courts of Bangladesh: Case
Management as a Potential Means of Reducing Backlogs,(Macquary Law School 2015) 1.

Y“Alphen aan den Rijn, Essays on Mediation — Dealing with Disputes in the 21st Century;, chapter12 (Lan
MACDUFF, Singapore Management University 2016) 177 — 192.

> About UNICITRAL United Nations Commission on International Trade Law < unicitral.un.org.> accessed 21
August, 2019.

%Bryan Druzin, Anarchy, Order and Trade: A Structuralist Account of why a Global Commercial Legal Order
is Emerging Vanderbilt (2014) Journal of Transnational Law 49, 1057.

7 Steven P Croley, * Civil Justice Reconsidered: Toward a Less Costly, More Accessible Litigation System’
(2017) New York: NYU Press. < https://muse.jhu.edu/- book/56538> accessed 18 December, 2018.

18.St. M Press ‘International Trends in Dispute Resolution’, (2000) Alternative Dispute Resolution Bulletin,
Issue 3 21, 21-22.
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government agencies, community organization, and legislation in particular country and

region.™

Figure 1.1: A global view on selected countries performing well is mediation

Canada

Source: Mediation: success or failure ar:iga:k af Mondag. convuk/x/E3331304rkitr afion
sipute

The figure above demonstrates some selected developed and developing countries around the
glove that having well functioned mediation mechanisms with high disposal rates. At this
backdrop, a glimpse into the existing laws relating to the resolution of civil disputes through
mediation of those countries and success or failure of those mechanisms appear to be very
relevant for the purpose of ensuring a fruitful research. According to the report of a reputed
legal service provider®’, the development of ADR, particularly, mediation is incorporated
extensively into the legal systems in both developed and developing countries like United
States of America, United Kingdom, Australia, Japan, Sri Lanka, India, China etc. The
purpose of sharing this success story of mediation in both developed and developing
countries of the world is to highlight its potential in our country. After identifying the
problems of effective implementation of mediation in the civil courts of Bangladesh, the
study, therefore, derived some best practices of those counties to customize our system of
mediation and associated legal provisions.

9'St. M. Press ‘International Trends in Dispute Resolution’, (2000) Alternative Dispute Resolution Bulletin,
Issue 3 21, 21-22.

2% The report was produced by Mondagq Ltd., which is a content aggregated service in the legal industry with the
headquarters in New York. It operates worldwide providing free expert financial and regulatory and legal
information on topics such as employment, tax, litigation, healthcare etc.
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1.2.1 Performance of mediation in civil courts in select developed countries: A
comparative assessment

Mediation in the United States of America (USA)

As urged by Abraham Lincoln, "Discourage litigation Persuade your neighbors to
compromise whenever you can. Point out to them how the nominal winner is often a real
loser—in fees, expenses and waste of time. As a peacemaker, the lawyer has a superior
authority of being a good man. There will still be business enough”.%

This speech greatly influenced the dispute resolution mechanism embraced by American
people in solving their interpersonal disputes. As early as in 1768, ADR started to pay its role
in the form of Arbitration in New York in settling the disputes relating to clothing, printing
merchant seaman industries, and Arbitral Tribunal was established accordingly. In the year
1858, the court for the first time gave recognition of the ADR as an effective tool for

resolving disputes.??

Following the same spirit, the merchants of USA, in the year of 1922 established Arbitration
Society of USA, and in 1935, the Federal Arbitration Act came into force. This piece of
legislation created the foundation of the modern age arbitration system. However, the formal
ADR practice can be referred back to 1938 when the United States (US) Congress enacted
the Federal Rules of Civil Procedure. In the case of Eric v Tompkins®® was decided upon the
principles laid down in the rules.?* Throughout the 20" century, the mediation mechanism
obtained a wide range of acceptability as a substitute for the litigation process. The Federal
Courts and the State courts adopted the procedure as an effective way for mitigation of
disputes between the parties to minimize time, cost, and hardship of the litigants and the

courts.?®

In the early 70s, the Federal Law Enforcement Assistance Administration came into force to
implement urban-based Arbitration and mediation. As a contribution to this process,
thousands of disputes could be disposed of within the minimum span of time. In continuance

21 |n 1953, the Abraham Lincoln Association published The Collected Works of Abraham Lincoln by Roy P.
Basler and his editorial staff.

22Byrchellv Marsh [1858], 58 US 344 < https//www.lawpipe.com> accessed 22.2.2020.

2Erich v Tompkins [1938] 304 US 64.

24 Carrie Menkel-Meadow, ‘Pursuing Settlement in an Adversary Culture: A Tale of Innovation Co-Opted or
"The Law of ADR’(UCLA Law School 1991) 37.

»Michael McManus and Brianna Silverstein, Brief History of Alternative Dispute Resolution in the United
States, (1(3) CADMAS 2011) 100-105.
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of this success, throughout the1980s, a good number Community Based Alternative Dispute
Resolution Centers were established, and numerous government and non-government
agencies successfully resolved thousands of disputes. The legislation named Civil Justice
Reforms Act 1990 was passed imposing responsibilities to all the judges to mitigate the
disputes among the litigants.?

The Columbia State voluntarily adopted the mechanism and succeeded in resolving nearly
about 1000 litigations and even succeeded in resolving 60 percent appeal cases. Alternative
Dispute Resolution Act of 1998 has also authorized the courts to resort to ADR mechanism to
the civil litigations.?’

In addition to that, the USA has developed a unique system called ADR Multi-Option
Program that practically imposes a responsibility on the parties to choose court's ADR
process over the court's proceedings, particularly for civil matters. Most civil cases are
automatically assigned at filing to the ADR Multi-Option Program under ADR local
Rules.®®Another study performed by International Finance Corporation (IFC 2006) conducted
a study in which it finds that the direct cost of mediation averaged U$225 about 50% of the
cost of litigation.?® Bingham and others (2009), studying outcomes of ADR use by the US
federal government, estimate that ADR saved about 88 hours of staff time and about six
months of litigation time per case—showing that ADR can reduce public costs as well as

private.®

Table 1.2: Success rate of mediation in the USA

Category 2016 2015 2014 2013 2012 2011
Success Rates for
ADR
Voluntary ADR 75% 71% 69% 75% 69% 73%
Proceedings Resolved Resolved Resolved Resolved Resolved Resolved
Court-Ordered 52% 58% 49% 49% 49% 53%

%Elena Nosyereva ‘Alternative Dispute Resolution in the United States and Russia: A comparative analysis’
(7(1) Annual Survey of International & Comparative Law 2017) 19.

2 United States Congress (1998), Public Law 105-315, 2993-98.

%8 Alternative Dispute Resolution Local Rules (United State District Court, Northern District of California
2018)<www.cand.uscours.gov> accessed 4 November 2020.

2patricia Ewick, Susan S. SilbeyThe Common Place of Law: Story of Everyday Life (The University of Chicago
Press 1998) 556.

*)bid
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ADR Proceedings  Resolved Resolved Resolved Resolved Resolved Resolved

Source: US Department of Justice 2017

Suppose the situation of Los Angeles County is taken into consideration. In that case, it
seems that civil cases are to be submitted to mediation if the amount in controversy, in the
opinion of the court, does not exceed U$50,000 for each plaintiff. Thus, in that county, the
court determines on case by case basis suitability for mediation.**The World Intellectual
Property Organization (WIPQO), a specialized organization of the United Nations, also follows
specific rules regarding criteria of determining the arbitration fee based on the value of the
subject matter of dispute.**On the other hand, there is no Rule regarding any particular
advanced degree or technical or professional experience as a prerequisite for competence as a

mediator which symbolizes the state of diversity in the mediation system.**

Mediation in the United Kingdom (UK)

From early times to the 1960s, the litigation process was very costly, time-consuming, and
complex in the UK. At the time of global upheaval of industrialization and privatization of
different sectors, the UK being the driving force of such revolutionary change had to face
numerous litigations concerning business and industrial disputes. As an alternative to the
formalized court-based litigation process, the business partners initiated a new practice of
arbitration who was parties to the suit. The situation was described by Lukas Mistelis in his

article as:*®

“parallel to the state judicial system, a private independent but binding justice system exists and is
activated at the initiation of disputants. Its statutory introduction in the late seventeenth century
was justified as an alternative to a rigid and formalistic litigation system. Over the years,
arbitration has been institutionalized and often judicialized.”

I Alternative Dispute Resolution at the Department of Justice, Fiscal Year 2017 <http//www.justice.gov>olp>
accessed 13 November 2020.

2Eric V Ginkel ‘Mediation Under National Law: United States of America’ National Committee Newsletter
(Los Angeles, August 2005) 44.

*3Schedule of Fees and Costs-WIPO <www.wipo.int>amc>mediation>fees> last accessed 4 November, 2020.

% California Judicial Council, ‘California’s Ethical Standards for Mediators’ (Mediate, Com everything
mediation, January 2013 )<www.mediate.comarticles> accessed 4 November, 2020.

L oukas Mistelis. ‘ADR in England and Wales: A Successful Case of Public Private Partnership’ ADR Bulletin
Vol 6 No 3 Article 6 (January 2003) 53-55 <http://epublications.bond.edu.au/adr/vol6/iss3/6> accessed 13
October 2020.
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Lord Chancellor Hailsham chose five types of disputes that were befitting for arbitration:

personal injuries, commercial dispute, enforcement of debt, housing, and small cases.*

In the late '80s, the UK's dispute resolution mechanism was primarily influenced by ADR
practice's upsurge in the USA.As a result of such mass awareness, Centre for Dispute
Resolution (CEDR) was formed with international corporations, business organizations,
international law firms, and professional and governmental bodies. Nowadays, Centre for
Effective Dispute Resolution (CEDR) has access to over 3000 mediators, "with regular
monitoring of an independent panel of over 150".*CEDR is responsible for nominating
mediators, preparing the parties for arriving at a common solution through the mediation
arrangements mainly in case of business transactions. Following the performance, many of
the non-government organizations and private farms started to conduct the mediation

program.

In 1996, the then Lord Chief Justice of England and Wales, Lord Harry Woolf (who now
retired is Chair of CEDR's International Advisory Council), published his 'Access to Civil
Justice Report' which encouraged the use of ADR, followed by the Civil Procedure Rules in
1999 which enabled judges to impose cost sanctions to either party when ADR was refused
or ignored.*®Currently, this practice is in force in the UK. Apart from mediation, Hogan
Lovells has widely described different dispute resolution processes, such as conciliation,
judicial appraisal, expert appraisal, and adjudication.*® Conciliation usually has a statutory
basis, with conciliators appointed by an outside body rather than the parties. Further, parties
have an option to obtain Early Neutral Evaluation from a neutral third party- a non-binding
opinion regarding the likely outcome of the dispute if it were to proceed to trial.*Judicial
Appraisal, Expert Appraisal involves the parties to a dispute jointly putting their case to a
former judge or senior barristers or independent expert to give their advice on legal position
if the parties proceed for trial.

% M. Akhtaruzzaman. Bikolpo Birodh Nispottir Dharona O Ain (Third Edition, (Razia Khatun,2010).

% Recent Development in Alternative Dispute Resolution available at
https://www.scribd.com/document/71438728/Adr-.

$Christopher Hodges, Magdalena Tulibacka; Civil Justice in England and Wales-beyond the courts, Center for
Socio-Legal Studies, (University of Oxford 2009) 34.

%8SK. G Mahbub, Alternative Dispute Resolution (ADR) and Commercial Disputes: The UK and Bangladesh
Perspective (1% ed. Dhaka [Bangladesg] 2005) 13.

%Hogan Lovells, Alternative Dispute Resolution in England and Wales (Paralympics GB January 2016)7
<https://www.hoganlovells.com/publications/alternative-dispute-resolution-in-england-and-wales>.

%0 Jamila A Chowdhury ADR Theories and Practices: A Glimpse on Access to Justice and ADR in Bangladesh,
(London College of Legal Studies (LCLS), Dhaka, Bangladesh. 2013) 112.


https://www.scribd.com/document/71438728/Adr-.
https://www.hoganlovells.com/publications/alternative-dispute-resolution-in-england-and-wales
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Adjudication is a well-established method of dispute resolution in the construction industry
wherein an adjudicator (an independent third person) usually provides decisions on any
disputes that arise during the course of a contract. On the other hand, Med-Arb is a hybrid
process in which the parties initially submit their dispute to mediation on the basis that, if no
agreement is reached, they will refer the matter to arbitration.**Apart from this mini-trial or
executive tribunal, Dispute Review Board, and Online Dispute Resolution are other ways of
ADR for resolving the disputes.*” The report published by DC Associates in the year of 2006

on the success of ADR is as follows:

Table 1.3: Success rate of Mediation in the UK

Number of Number of Success Rate Estimated Cost
cases Settlements Savings
2004-2005 127 125 75% 28.8m
2003 2004 229 181 79% 14.6 m
2002-2003 163 Not Given 83% 6.4m
2001-2002 49 Not Given Not Given 2.5m

Source: ASA*

In the UK, the Centre for Effective Dispute Resolution (CEDR) within five years of its
establishment, i.e., has handled over 1.5 billion pounds in case value. In 1995, claims totaling
300 million pounds were successfully mediated, sometimes involving disputants from several
countries at once. Savings in costs are estimated to range from 50,000 to over 250,000
pounds per party.* The statistics in 2018, also refer to increased success rates in mediation
with 74% achieving settlement on the day of the mediation session.*®

“!1bid, 131.

%2 Jim P Groton, Robert A Rubin and B Quintas ‘A Comparison of Dispute Review Boards and Adjudication’
[2001] The International Construction Law Review 275-291.

“Advice service alliance, Recent Development in Alternative Dispute Resolution, update no. 18 (Alternative
dispute resolution briefing, May 2006) <https://www.scribd.com/document/71438728/Adr-18> accessed 20
January, 2020.

“Karl Mackie and Edward Light Burn, ‘International Mediation- the UK Experience’ in Chandrasekhara Rao
and William Sheffield Alternative Dispute Resolution: What it is and How it works? (International Centre for
Alternative Dispute Resolution 2002) 137-142.

“ Mediation in United Kingdom (Lexology9 September, 2019 )<www.lexology.com> accessed 23 September
2019.
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Thus, the essential features of mediation in the UK can be visualized if the particular
legislation is dealing mediation, namely Civil Procedure Rules, is looked into. The important
features of that law are as follows;

The Courts are obligated to encourage the parties to use an alternative dispute resolution
procedure if the court considers that appropriate and facilitating to wuse such
procedure. *® Moreover, there is a system of direction questionnaire in which legal
representatives confirm that they have explained to their clients the need to go through the
procedure of mediation and possible costs if they refuse to sit for settlement.*” It is also the
law existing in the UK that if a party refuses to mediate, ignores a request to mediate or
otherwise acts in a way to frustrate the mediation process, they risk sanctions in the form of
an adverse cost order being made against them, and the court has discretion as to whether
costs are payable by one party to another, in what amount and when.**However, there is no
central professional body to control the professional activity of the mediation, and there is no
particular requirement to use the title, ‘mediator’. Fees are also negotiated by way of taking
into consideration of complexity and value of the particular dispute. The mediators also offer
fixed fees on hourly basis.*®

Mediation in Australia

The Legal System of Australia is of adversarial nature and side by side the conventional
justice delivery system, mediation mechanism provides individual and corporations the
avenue to resolve the dispute without litigation through mediation, conciliation, and
arbitration. Industrial growth has been driven by the increasing use of mediation to solve
commercial, family and workplace disputes.

Australia has initiated a national model law for developing a regulatory outcome as regards
mediation®’and the Australian Law on Mediation in Civil Cases is one of them which signify
a formal legislative approach. The legislation mandates Alternative Dispute Resolution
(ADR), for instance, at the federal level, the Federal Civil Dispute Resolution Act 2011
mandates that genuine steps be taken to resolve disputes before proceedings are commenced

% Civil Procedure Rules s 14(2)(e).

“"lbid

“8Civil Procedure Rules s 44(2).

“ Donald Lambert, Nicole Finlayson, ‘Mediation in United Kingdom’ (Lexology, 9 September, 2019)
<www.lexology.com> accessed 20.1.2020.

%0 Robyn Carroll, Trends in Mediation Legislation: A Comparative approach to the Legal Process’(Yale
University Press 2002), 73-88.
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in court. Before the matter is brought to court, disputing parties are required to submit a
statement that details the steps taken to resolve the issue and if not, why.*" In civil matters,
the employed mediator is required to have a legal education and received accreditation under
the National Mediator Accreditation System. Besides being certified, these mediators
regularly attend professional development sessions.”?Australian National Mediator Practice
Standards (2008) regulates competency of mediators, their relationship with participants and
what is to be expected from the mediation process which is an example of the instrument of
self-regulation in the mediation field.>

The programs which exist in Australia at present, and use ADR processes represent a five-
fold movement, as follows: (a) court-based processes, (b) community agencies, (c)
administration agencies, (d) private agencies, and (e) other. Each response to various
criticisms of adjudication and consequently, each has somewhat different ideas and aims.>*

Within the court based processes, there are specific different processes like court-annexed
processes, family Court services, small claim court processes and building disputes. There are
community agencies, either publicly or privately, for providing ADR services for resolving a
large number of disputes. There are also administration agencies established under the law for
providing rights to the marginalized community. There are also privatized agencies for
dealing family disputes and commercial disputes through ADR mechanism.>

Since mid-1990's, the Australian government has supported the development of ADR
schemes and organizations among whom the notables are Australian Centre for International
Commercial Arbitration (ACICA), Dispute Resolution Advisory Council (NADRAC),
Australian International Dispute Centre(AIDC) etc.”®

*'Boardman v Boardman 2013 NSWSC 1257; Mastersv Cameron 1954 91 CLR 353,

52Sehastian Chia, Alternative Dispute Resolution Services in Australia, (2015) IBIS World Industry Report,
n0.0D4116) <https://www.resolution.institute/documents/item/1857> accessed 20 January 2020.

*Nadja Alexander’, Mediation and The Art of Regulation’ (2008) QUT Law Review, Research Collection
School of Law, 15.

*Jain Mugford, Ed ‘Alternative Dispute Resolution Seminar Proceeding’ (Canberra: Australian Institute of
Criminology, 22-24 July 1986) <http://www.aic.gov.au/media_library/archive/seminar-proceedings/aic-
seminar-proceedings-15.pdf> accessed 20 June 2020.

*® |bid.

®National Alternative Dispute Resolution Advisory Committee (NADRAC) ADR Statistics Published Statistics
on Alternative  Dispute  Resolution in  Australia, (2003) ADR: Published statistics
<https://www.ag.gov.au>sites>files>resourse-files > apo-nid 67080> accessed 20 June 2020.
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Table 1.4: Disposal through mediation in Australian courts

Means of disposal 1998- 1999- 2000- 2001-
1999 2000 2001 2002

Supreme Court of New Civil arbitration 17 23 17 15
South Wales
Land and Environment Mediation conducted 52 28 30 10
Court of New South Wales ' pjsposed through 30 18 21 8

mediation

% Settlement rate 58 64 70 80
Federal Courts of Mediation referred 347 312 278 288
Australia
(Commonwealth)
Supreme Court of Assisted Dispute 112 131 152 183
Tasmania Resolution/ Settlement

Conferences/

Mediation
Supreme Court of Mediation 349 380 365 347

Western Australia

Source: NADRAC 2003°’

Goldberg, Sander, and Rogers™ has stated that

“mediation is more likely than adjudication to lead to compliance with the resolution...70.6%
of the mediation agreements with monetary settlement were reported to be paid in full,
compared to 33.8% of the adjudications. Another 16.5 of the mediated settlements and 21.1%
of the adjudicated judgments were partially paid. In other words, it was more than three times
as likely after an adjudicated case as after a mediated case that no payment had been made by

the defendant.”

Even in those cases where the mediation attempt does not become successful, it can help
everyone understand the issues from different angles and improve their relationship with each

other.®® In Austria also, Law on Mediation in Civil Cases 2003 demonstrate a dominant

formal legislative approach to the regulation and practice of mediation in civil matters.®®

" The Australian Dispute Resolution Research Netwark 2003 P. 10-16.

%8 Stephen B Goldberg, Frank E,A, Sander and Nancy H Rogers ‘Dispute Resolution: Negotiation, Mediation

and other Processes’ (Stoth Publication 1992) 265.

%°Jamila A Chowdhury Mediation to Enhance Gender Justice in Bangladesh (London College of Legal Studies,

South 2018)) 248.

%*Nadja Alexander *Mediation and The Art of Regulation’ [2008] QUT Law Review, Research Collection

School of Law 9.
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Mediation in Japan

In Japan, there is also backlog in the court docket. In addition, however, the courts operate in
the context of a strong, popular and traditional preference for resolution by compromise. As
per Tang Houzhi®

“Japan has a long tradition adverse to litigation and even arbitration, preferring consultation
and WOXUAN (a procedure similar to mediation) in dispute resolution. About 1/3 of the civil
court cases and most of the arbitration cases have been settled by the use of mediation.

The main contrast between Japanese and Western dispute resolution lies in the widespread
adoption of methods of ADR whose source is not the will of the disputants but the law, and

whose personnel are part of the court system.”62

From 1922, the Japanese started to go through the process of conciliation in case of resolving
disputes of land and house rent. As per the statue of the land, there are two types of Japanese
in-court ADR. First, the judge himself can act as a mediator; second, the court leaves it to the
Conciliation Committee to resolve the matter through conciliation. The Conciliation
Committee forms one judge and two commissioners and the committee either on the
application of parties or suo moto initiate to resolve the dispute. If the parties come to a
settlement, it is reduced to a written protocol, which is equivalent to the decree.®®

The civil conciliation-in-court system covers all civil disputes; the Act classifies the cases in
the following categories:*

(i) Immovable property (real estate),

(i) Agriculture,

(iif) Commercial,

(iv) Mining,

(v) Traffic accidents,

(vi) Environmental pollution, and

(vii) Miscellaneous.

According to the prevailing law in Japan, "If a party is in default and not excused by the
mediation committee, he/she has to pay the penalty, of up to 50,000 yen which is about 450

1 Tang Houzhi, ‘The International ADR (Alternative Dispute Resolution) (Mooting Competition , City
University of Hong Kong, 5-9 July 2016).
<https://www.justice.gov/olp/alternative-dispute-resolution-department-justice> accessed 20 January 2020.
621 ;i

Ibid.
%¥Madabhushi Sridhar, Alternative Dispute Resolution- Negotiation and Mediation (1%ed. New Delhi 2006)

8 Civil Conciliation Act, 1951, Japan, chapter ii, section 1-6.
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US$."% This law has been imposed with a view to provide a deterrence to avoiding the
reluctance to mediation.®® The 1988 figures for Japan indicate that the number of cases
transferred to conciliation-in-court by trial judges is only 2,489 out of 119,566 lawsuits at the
district court level (2.08 percent), of which 1,742 cases were successfully resolved by the
process.®” According to statistics published by the Supreme Court of Japan in 1988, about 33
percent of all civil cases in the district courts are disposed of by settlement-in-court, 18

percent by voluntary dismissal, and about 45 percent by the court decision.®®

In Japan, the majority of the disputes nowadays derive from the business transaction and
industrial dispute. The companies generally settle the disputes following the provisions of the
contract. The Central Examining Committee in the Ministry of Construction is an official
organization to conduct the alternative dispute resolution to settle the dispute relating to
construction when the responsible department cannot resolve a particularly complicated
dispute®

In case of a dispute relating to divorce, the party has to buy revenue stamp to cover the fees,
and the amount is Tk. 200 in the case for mediation, and Tk 13,000 is the case of filing a

divorce litigation.”

Mediation in France

France is considered at the forefront of International Arbitration, mainly because it has the
International Chamber of Commerce in Paris. Apart from this, the ADR mechanism in France
has a widespread application covering different forms of mediation, conciliation, and
participatory procedure. In the mediation procedure, the mediator is a layman whereas, in
conciliation proceeding, the conciliator is a professional having at least three years of
experience on the court procedure. The statute of France imposes a duty upon the claimants

first to take resort to particular mechanisms of ADR before taking the dispute to a judge.

%5 Adgudgment of Family Affairs 1947, Article 27.

%Dr, Jamila A Chowdhury, Mediation to Enhance Gender Justice in Bangladesh(London College of Legal
Studies, South 2018) 173.

"Nobuaki Iwai., Alternative Dispute Resolution in Court: the Japanese Experience, (1991) 6(2) Journal on
Dispute Resolution, 232.

*1bid, 213.

% Walter D Gruyter “Japan: economic success and legal system’ Harald Baum (ed.) (1997) Law and Politics in
Asia, Africa and Latin America, Vol 30, No 3, 422-425.

"Divorce Mediation in Japan (Ohara Law Office, July 2014) <https//www.irglobal.com> accessed 20 January
2020.
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Moreover, the claimant has to mention in the summons which action she or he has taken to

try to amicably resolve the dispute at stake prior to initiating court proceedings.”

Given the easy implementation and the real efficiency of mediation (the CMAP statistics
show that for the year 2005, mediation led to an agreement in 71 percent of cases; the failure
rate, therefore, being 29 percent.”

A survey was conducted in 2010 regarding the cost of ADR processes based on two-step
approaches (First using the mechanism of ADR and second go to court) on the countries of
the European Union. Amongst which the scenario of France is given below:

Table 1.5: Dispute resolution through mediation in France

Mediation in Private Court Mandatory Mediation in

general mediation Annexed mediation public law
mediation

80% 75% 66% 50% 87%

Source: Hopt and Steffek”

Mediation in Singapore

Similarly, in the verge of the backlog of cases in Singapore Mediation Centre is established
as a non-profit organization under Singapore Academy of Law for the purpose of resolving
the disputes of commercial civil and matrimonial nature with the help of neutral thirds party.
"Such a mediation centre is governed by a board of directors. The chair of which is presided
by a justice and the centre also has a board of advisors including judges, solicitors
etc.”Mediators perform their duties as facilitators and ensure the fairness of negotiation

through the parties themselves, who determine the output of the dispute.”® In the year of

™ Paule Drouault-Gardrat, Marion Barbier., ‘Mediation in France’ (2007) Bird & Bard available at
<https://www.twobirds.com/en/news/articles/2007/mediation-in-france> accessed 20 January 2020.

1bid.

"®Katrin Deckert ‘Mediation: Principles and Regulations in Comparative Perspective’ Klaus JHopt. and Felix
Steffek (eds) (Oxford: Oxford University Press 2012) 455.

"The Honourable Justice Andrew Phang, Judge of Appeal, Supreme Court of Singapore, ‘Mediation and the
Courts- The Singapore Experience’ (4th Asian Mediation Association Conference Association, Beijing China,
2016).
S Singapore Mediation Centre, ‘About Us’, ‘Our People’
https://www.mediation.com.sg/?option=com_content&view=article&id=54&Itemid=201 accessed 20 January
2020.

76 Louisa Tang, ‘Bumper number of mediation matters for Singapore Mediation Centre in
2016" (PDF). Singapore Mediation Centre” "Total disputed sums mediated at Singapore Mediation Centre
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2016, a number of 499 cases were successfully mediated by the Singapore Mediation Centre,
and the same is a72% increase in success rate in mediation from the year of 2015. In the same
way, in the next year of 2017, the number of success rate was 8% than the previous year.””

Regarding the cost of mediation service, the centre has its own rules, and according to those
rules, the mediation fees vary. For example, the mediation fee per day is different in different
categories such as if the value of subject matter of the suit is between $60,000/- to 1,20,000/-
then the mediation fee is $963 per day. The fee fluctuates as per the variation of the value of
subject matter. However, that regulation does not apply if the parties choose their own
mediators or if the number of mediators is more than 2.”® In the Singapore International
Arbitration Centre (SIAC), the government has provided specific rules and regulations for
determining administration cost and fees for mediators depending upon the valuation of the

subject matter of the dispute.”

While analyzing the modes mentioned above of successful institutionalization of mediation in

different countries and regions, the ‘diversity-consistency dilemma’®

becomes an important
matter to be looked into. In those countries, there seems to be an effort to balance diversity in
practice through flexibility and innovation and consistency through unified mediation
services provision by legislation.®!In the subsequent chapters, an effort has been made to
evaluate the existing mediation system in Bangladesh in the light of those different systems

and explore different ways to develop the mediation process.

1.2.2 Performance of mediation in civil courts in developing countries: A comparative
assessment

In the arena of developing countries, the ADR mechanism is being integrated in order to
reach the goal of reducing case backlogs.

crosses $2.7 billion in 2017 - the highest ever in the centre's history"(PDF)”. (16 January 2018) ‘Mediation
Centre to focus on Business Disputes’ (2014) MediacorpPte Ltd Singapore Mediation Centre Homepage.
<https://www.mediation.com.sg/?option=com_content&view=article&id=54&Itemid=201 accessed 20 January
2020>.

771bid

® «Our Services’, ‘For lawyers’ Mediation-Singapore Mediation Centre Homepage available at
www.mediation.com.sg>out-service>for-lawyers.

™ «estimate-your-fees’ SIAC Schedule of Fees; Singapore International Arbitration Centre, available at
WWW.Siac.org.sg.

®Nadja Alexander *Mediation and The Art of Regulation’ (2008) QUT Law Review, Research Collection
School of Law, 1-23.

81National Alternative Dispute Resolution Advisory Council (NARDAC) Framework for Standards (Report to
Attorney General’s Department, 2001) 4.
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Mediation in China

The specialty of the ADR system in China is that the same court or tribunal often conducts it
during or after the hearing rather than by an independent organ before the hearing. Generally
speaking, the dispute settlement procedure in China is divided into two parts: Litigation and
non-litigation (ADR).82The arbitration mechanism has been successfully institutionalized in
China, and the arbitration institutions situated there have gained worldwide acceptance
through settling national and international commercial disputes.83

The Code of Civil Procedure of China authorizes the courts to conduct mediation of the civil
disputes if the parties agree to go through the procedure. The formalities of a trial are, to
some extent, relaxed in the mediation session in order to create a smooth and amicable
environment for a successful mediation. If the parties agree to settle their dispute, it is
reduced to writing and can be enforced by the court like a decree. If no agreement is reached
through mediation, the court resumes the trial. The law of the state prohibits compulsive

settlement.84

Tai and McDonald (2012) have explained the Chinese mediation in the following way,

“Judicial mediation in China is not strictly speaking an ADR mechanism, but rather an
integral and important part of PRC litigation procedure. Chinese judges will often undertake
dual roles, with the same judge acting as both mediator and the ultimate adjudicator in the
same litigation.”®

Table 1.6: Dispute resolution through Mediation Committees in China

Year Mediation Members of Disputes Civil cases tried  Rate of
Committees MC mediated by MC by the Courts mediation
1997 985313 10,273,940 5,543166 3242202 58.5
1998 983681 9175300 5267200 3360028 63.8
1999 974100 8802500 5188600 3519244 67.8
2000 964000 8445000 5031000 3412259 67.8
2001 923000 7793000 4861000 3459259 71.1

Source: Fen He. Chinese Arbitration®

8 Wei Yanming, ‘New Development of ADR in China’ (1997) China’s Presentation
<http://www.stf.jus.br/arquivo/cms/sobreStfCooperacaolnternacional/anexo/BRIC_intercambio/China__New D
evelopment_of ADR_in_China.pdf> accessed 20 January 2020.

8 Wei  Yanming, ‘New  Development of ADR in  China’  (1997)  China’s
Presetation<http://www.stf.jus.br/arquivo/cms/sobreStfCooperacaolnternacional/anexo/BRIC_intercambio/Chin
a__ New_Development_of ADR_in_China.pdf> accessed 20 January 2020.

8Code of Civil procedure of China, Article 85-90.

8Tai. May and Damien McDonald, Judicial Mediation in Mainland China Explained, (ADR Notes, July 2012)
<https://hsfnotes.com/adr/2012/07/30/judicial-mediation-in-mainland-china-explained/> accessed 20 January 2020.

%Fen He.Chinese Arbitration: A selection of pitfalls Association for International Arbitration (ed.) Chinese Alternative
Dispute Resolution (ADR): Mediation and Arbitration, in Netherlands: (Maklu& Association 2009) 35.
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INTRODUCTION

The percentage of civil cases resolved by judicial mediation at the First Instance court level
has been increasing annually from 38.9% in 2008 to 62% in 2009 and 65.29% in 2010%

Mediation in Malaysia

In Malaysia, a mediation mechanism is being regarded as a suitable alternative to formal
litigation as there is a growing trend to refer the dispute both to the private mediator and the
officers of the court.®®The Malaysian Court system comprises both superior and subordinate
courts, and the courts suffer severe backlogs in civil cases in all its tiers.?® This situation gave
rise to the necessity of mediation mechanism to resolve cases through mediation, and the
Malaysian judiciary introduced ““a free court-annexed mediation programme using judges as
mediators.” ® This programme was launched in Kuala Lumpur Court Mediation Centre
(KLCMC) in which a judge conducted the mediation procedure. The KLCMC has a panel of
mediators consisting often judges from the High Court and three sessions court judges and
magistrates.”* The KLCMC is situated inside the compound of court premise, and under this
system, the litigation is first of all filed in civil court and thereafter, such case is referred for
mediation to KLCMC.%The relevant rules and regulations contain both consistencies in
session, durations, confidentiality, withdrawal, etc. On the other hand, is has flexibility as the
system does not provide any guidelines regarding the procedure of conducting mediation. In
such KLCMC, the practice of mediation has shown a mounting success as till 2013, a total
number of 3134 cases were referred to CMC, and the success rate of mediation is almost
50%.%

8Tai. May and Damien McDonald, Judicial Mediation in Mainland China Explained, (ADR Notes, July 2012)
<https://hsfnotes.com/adr/2012/07/30/judicial-mediation-in-mainland-china-explained/> accessed 20 January
2020.

8Alwi A Wahab, ‘Court Annexed and Justice-led Mediation in Civil Cases: The Malaysian Experience’ (Dphin
thesis, Victoria University of Melbourne 2013) 1.

8gharifah SS Ahmad, Marry George ’Dispute Resolution Process in Asia (Malaysia)' [ 2002] IDE,Asian Law
Series, no. 17. 2-4.

% Chief Justice, Bernama , ‘Court Annexed Mediation a Free Programme —* (Press release, Malaysia, Aug
2011). The said press release was subsequently reported in Chief Justice says court annexed mediation a free
programme, BORNEO POST ONLINE (Aug. 26, 2011),
http://www.theborneopost.com/2011/08/26/chiefjustice-says-court-annexed-mediation-a-free-programme/.
*IChoong Y Choy, &, Tie F Hee and Christina O S Siang, ¢ Court Annexed Mediation Practice in Malaysia
:What the Future Holds’ ; (2016) University of Bologna Law Review 275.

921 i

Ibid 276.
% Arifin B Zakaria, Chief Justice, Malay., Speech at the Opening of the Legal Year 2014 (Jan. 11, 2014)
(transcript available in

http://www.kehakiman.gov.my/sites/default/files/document3/Teks%20Ucapan/UcapanTUN2014_1 5JAN.pdf).
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In order to develop the Malaysian civil court system, the Rules of Court, 2012 was introduced
in which the court was given the power to provide direction for mediation for ensuring quick
and expeditious justice.**This law was introduced to encourage the parties to pay heed to
mediation.*Rule 2(2)(a) provides that:

“At a pre-trial case management, the Court may consider any matter including the possibility
of settlement of all or any of the issues in the action or proceedings and require the parties to
furnish the Court with such information as it thinks fit, and the appropriate orders and
directions that should be made to secure the just, expeditious and economical disposal of the
action or proceedings, including — mediation in accordance with any practice direction for the
time being issued.”

In addition to that, the Practice Direction No 5 of 2010 also mandated the judges of High
Court, sessions and magistrates to give directions to the litigating parties. Similarly, in this

law, the lawyers must co-operate and assist their clients in resolving their disputes.®®

Apart from the judge-led mediation, mediation organized by the members of the bar council
of Malaysia has gained special attention from the litigant public. The practice has been given
an organizational shape through the institution of Malaysian Mediation Centre (MMC).”"The
(Malaysian Mediation Centre)MMC is recognized as a successful institution to cater settling
of commercial, civil and matrimonial disputes following their own mediation rules in respect
of mediation procedure, selection of mediators, such as the members of the Bar must have
seven years of practice and have completed 40 hours of the training program on
mediation®®MMC provides mediation instead of charges at the rate fixed by them, including
mediators fee regardless of the valuation of litigation, room rent, administrative fees etc.”
However, in Malaysia, Judge led mediation has shown better result than lawyer oriented
mediation, i.e., MMC as the statistics show that in the year 2010, out of 109 cases referred
from the court, only 54 became successful.*®*According to Azmi:

%of Rules of Court, 2012, Order 34 Rule 2(2).

®*Choong Y Choy, &, Tie F Hee and Christina O S Siang, * Court Annexed Mediation Practice in Malaysia
:What the Future Holds’ ; (2016) University of Bologna Law Review 279.

%practice Direction on Mediation section 1.1 and 2.3.

’Chia L Thye, Leng Boon 'The Role of the Judiciary and the Bar in Promoting Mediation' (12th Biennial
Malaysian Law Conference, Kuala Lumpur, 10-12 December 2003).

%Alwi A Wahab, ‘Court Annexed and Justice-led Mediation in Civil Cases: The Malaysian Experience’ (Dphin
thesis, Victoria University of Melbourne 2013) 48.

“Ibid

109ghailaKoshy '75% Success Rate for Mediation', The Star, (Malaysia, 2 August 2006)
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“..mediation by an independent third party who is trained mediator and judge mediators-the latter is
preferred by the courts as it is more economical and time-saving.”**"

Mediation in Sri Lanka

Sri Lanka from time immemorial had the mounting arrears of litigations up to the highest
court of the country. Though different mediation mechanisms were prevalent, there was no
uniform legal framework and institutional structure to enforce it to resolve disputes. In
response to mass dissatisfaction about the traditional and formal dispute settlement process,
mediation was legally introduced to Sri Lanka in 1988 by enacting the Mediation Boards
Act.®?As regards, the settlement of the civil dispute through mediation, according to Saranee
and Gunathilaka™®

“Civil matters are subject to the qualification of the dispute being related to property, debt,
damage or demand not exceeding rupees 500,000. Next is the Court referral under which any
Court may refer disputes for mediation with the consent of the parties. However, in this
process parties are not allowed to let their legal representatives to take part in the mediation
process.”

The Mediation Boards consist of three members who are the retired judges of the Supreme
Court, and they can attain that position only after receiving training from a permanent cadre
of mediator trainers. The presence of the parties, in this case, is not mandatory, and no kind

of formal procedure and technicality is observed in those sessions.'%*

At the same time, if one or other of the disputants do not appear at the mediation, the
certificate of non-settlement subsequently issued by the Board will state the name of the party
who did not attend the mediation. Naming the non-attending creates some kind of pressure
upon the parties to participate in the mediation session and settle the dispute amicably. There
is a mandatory referral of the civil dispute to mediation board.'®As per their law, “A

certificate of non-settlement purporting to be issued under section 14A and signed by the

101 7akiAzmi, 'Overcoming Case Backlogs, The Malaysian Experience’ (Asia Pacific Court Conference,
Singapore, 2010).

1%2Nadja Alexander, ‘From Communities to Corporations: The Growth of Mediation in Sri Lanka’, 4(1) ADR
bulletin, (2001) 8-11.<: https://ink.library.smu.edu.sg/sol_research/2762> accessed 20 January, 2020.
1%3saranee, W.A. Gunathilak, ‘Mediation in Sri Lanka: its efficacy in dispute resolution’ (Proceedings of APIIT
Business, Law & Technology Conference, Colombo, 20 July , 2017).

104 Act to Amend the Mediation Boards Act No 72 of 1988, s 8, 9, 10.

%Nadja Alexander, ‘From Communities to Corporations: The Growth of Mediation in Sri Lanka’, 4(1) ADR
bulletin, (2001) 8-11.<: https://ink.library.smu.edu.sg/sol_research/2762> accessed 20 January, 2020.
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Chairman or the Chief Mediator, as the case may be, may be given in evidence in any action

or proceeding instituted in any court..”*%

The community mediation mechanism has brought a positive effect on reducing case
backlog. The report by Huerta (2004) concludes that more than 2 million individual cases
have been mediated, and 60% have been resolved since 1991. According to the recent
research sponsored by the Asia Foundation (2014), 324 community mediation boards handle
an average of 112,000 cases every year with an annual settlement rate of 54% t070%. Most

users showed a high level of satisfaction (90%). **'

The mediation boards are appointed at the community level. Disputes relating to movable or
immovable property, a collection of bank loans are dealt with the mediation board. The
number of cases in these boards has steadily increased from its inception from 13280 in 1991
to 101,639 in 1996.Through July 1997, a number of 459364 cases were referred to mediation

out of which 295,302 cases were settled amicably.'*®

Other cases were unsuccessful for withdrawal by the parties, unsuitability for mediation or
unsuccessful attempt. There are no regulated procedures or technical requirements to be
complied with at any dispute hearing. However, the Mediations Boards have some drawbacks
like untrained mediators, inadequate funding, solely community-based character, power
imbalance while settling the disputes etc.'Regarding regulating the activities of mediators,
the law is as follows:*“The Chairman and other members shall be paid such allowances at
such rates and subject to such conditions as may be determined by the Minister with the
concurrence of the Minister in charge of the subject of Finance”.**°However, in Sri Lanka,
mediation boards can be considered to have been doing an excellent job of reaching justice to
the mass litigants due to having deterrence effect for avoiding mediation towards the litigants
and promoting the mediators by providing allowance by an authority.

106 Act to Amend the Mediation Boards Act No 72 of 1988, s 8(1) .

97 awrence A Huerta, 'Why Mediation'(2004) available at <https://www.mediate.com/articles/huertal1.cfm>
accessed 20 January 2020.

1% 1bid

1%9Madabhushi Sridhar, Iternative Dispute Resolution- Negotiation and Mediation(New Delhi: Lexis Nexis
Butterworth, 2006) 244-245.

10 Act to Amend the Mediation Boards Act No 72 of 1988 s 11.
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Mediation in India

The Indian legal system is often criticized because of huge case backlog from lowest to the
highest court of the judicial hierarchy in every state. In order to cope up with delays and
arrears in courts, the mechanisms of ADR have been integrated into different forms, like
arbitration, conciliation, mediation etc. Pillai, Jaya, and Konoorayar have vividly shown the
scenario of backlog of case in different courts, revealing that there is a gradual increase in the
number of pending cases each year.'"*

In such backdrop, in India, ADR has been considered as one of the most effective ways for
providing low cost, speedy and fair means of settlement of disputes. The arbitration
mechanism is in full force there under the codified law of the state to deal with the
commercial disputes. In mid-eighties, the government took the initiative to establish Lok
Adalat for settling through conciliation and compromise the disputes relating to motor vehicle
accident cases, land acquisitions case where the government is to pay compensation,
commercial banks, cases against local bodies like Town Municipality, Panchayat, cases
pending in labour courts, cases relating to matrimonial matters etc.*?

Lok Adalat is closely associated with court-annexed mediation as the Lok Adalat has
jurisdiction to settle the dispute pending before any court.***Being established under Local
Services Authorities Act, 1987, a settlement arrived at by both the parties in the Lok Adalats
has been given the force of a decree which can be executed through Court as if it is passed by
it. Lok Adalat is constituted by a sitting or retired judicial officer as chairman and two
others as members who are lawyers and social worker."">Law of Evidence is not strictly

followed while determining the merit of the case.!'®

Lastly, in 2006, in India, court-annexed mediation has been subjected to more specific
legislation for providing “sector-specific and context-integrated regulation”**’ in this filed.

In India, there is a specific mandatory provision for directing parties to opt for alternative

1pj|lai., K.N. Chandrasekharan, and Vishnu S. Konoorayar., (2014). ADR Status/ Effectiveness study, Indian
Law Institute, available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2535079.

12A.B.M Mahmudul Hug Alternative Dispute Resolution in Bangladesh Challenges and Prospects (Law Book
Company. 2015) 115.

3The Legal Services Authorities Act, 1987 s 19 ss 5.

"The Legal Services Authorities 1987Act s 21.

Bhid s 19(1) (a).

"Olbid s 22D.

WClayrisBaylis ‘Reviewing Statutory Models of Mediation/Conciliation in New Zealand: Three Conclusions’
(Victoria University of Wellington Law review 1999) 279, 283-285 291-293.

23


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2535079

INTRODUCTION

modes of settlement wherein the court examines the parties for assessing the mediation

elements and formulate the terms of the settlement.*'8

Moreover, if the court finds that a party
is absenting himself before mediator without sufficient reason, the court may take action
against the said party by the imposition of cost."*Thus, in the legislation of India has not only
mandated the party to attend the mediation, but it has also provided punishment in case of
non-compliance. In the event of the expenses of the mediation are not paid by any of the
parties, the court can direct the parties concerned to pay, and in case of non-payment, the
court has the power to recover the said amount as if there was a decree of the said
amount.’On the other hand, the legislation has also inserted the provision of empowering
the court to fix the mediator's fees after consulting mediator and the parties. For the purpose
of upgrading the qualification of mediators, there are specific provisions of training to the
mediators.'?!

Table 1.7: Total disposal through Lok Adalot in India

Year 2004 2005 2006 2007

Cases settled in 1,74,13,717 1,86,95,934 2,10.30.623 2,34,12,194
Lok Adalat

Total cases settled 1.76,48, 152 1,74,51, 381 1,63,65,096
in India

Source: Pillai, Jaya, and Konoorayar 2014.'%?

Table 1.8: Total Number of cases settled in Karnataka, Maharashtra, and Delhi by
LokAdalat

Year 2004 2005 2006 2007

Karnataka 644572 689891 752966 794046
Maharashtra 319819 356112 400346 446272
Delhi 113025 22909 31910 157972

Source: Pillai, Jaya, and Konoorayar 2014'%

Table 1.9: Total number of cases settled in Mumbai by LokAdalat

Year Number of cases Number of cases disposed
referred
2005 3999 865

8The Civil Procedure Alternative Dispute Resolution and Mediation Rules, 2006, Rule 2.
U1bid Rule 13(b).

Ibid Rule 26(7).

'21bid 2006 Rule 7.

22K N. ChandrasekharanPillai and Vishnu S. Konoorayar, ADR Status/ Effectiveness study (Indian Law
Institute 2014) 120 <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2535079> accessed 20 January 2020.
2] bid.
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2006 1974 399
2007 1667 390

Source: Pillai, Jaya, and Konoorayar, 2014'%*

in their book “ADR in India: Legislations and Practices” Chaitanya and Madhavan (2015)
stated that

“In India, mediation has not yet been very popular. One of the reasons for this is that
mediation s not a formal proceeding and it cannot be enforced by courts of law. There is a
lack of initiative on the part of the government or any other institutions to take up the cause of
encouraging and spreading awareness to the people at large.”*?

1.3 Mediation in Resolving civil disputes in Bangladesh: A novel initiative and its
aftermath

To minimize similar case backlogs and delays, the system of ADR has already been
acclaimed and adopted in many jurisdictions in which an impartial third party helps
disputants resolve their disputes. ADR is appreciated worldwide as it is a process where the
disputes are resolved with comparatively less expenditure of time and maintaining the
confidentiality and interest of the parties.'*®One of the benefits of ADR is that it addresses
court backlogs by providing cheap, accessible methods of dispute resolution for poor
people.’?” Unlike the suits filed for a trial, ADR is a kind of out-of-court settlement. It is a
process qualitatively distinct from the judicial process.*?® It is a process where the disputes
are resolved by an impartial third party usually chosen by the parties themselves where
impartial third party is generally familiar with the disputes of that nature, and the proceedings
are informal without procedural technicalities and are conducted in a manner agreed by the
parties.’?*According to Dingle and Kelbie, **°

Ibid.

%Chaitanya., S. Shashank and Kaushalya T. MadhavanADR in India: Legislations and Practices (KIIT School
Of Law, Bhubaneswar: KIIT University. 2015) 118 www.lawctopus.com arbitration-adr-in-india> accessed 20
January, 2020.

126 David Spencer and Samantha Hardy, Dispute Resolution in Australia (Thomson Reuters (Professional)
Awustralia limited 2009) 147.

2’SumaiyaKhair,, *Alternative Dispute Resolution: How it works in Bangladesh, (2004)The Dhaka University
Studies, Part F Volume xv (1) 59.

128 patibandla .C Rao and William Sheffield Alternative Dispute Resolution What it is and How it
works?(Universal Law Publishing 2002) 25.

Ibid

130 Jonathon Dingle and Judith Kelbie, The Mediation Handbook 2013-2014 (London School of Mediation
2013) 8.
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“A mediated solution is often more comprehensive and creative than a judicially imposed
outcome which is limited by legal constraints rights and procedures. It can provide a win-win
outcome for the participants.”

As already mentioned, ADR, in its broader perspective, gains various forms including
arbitration, mediation, negotiation, and conciliation. In this related vein, the ADR system has
already been included in Bangladesh's multiple laws relating to civil, family, Artha rin
matter, etc. In the same line, keeping consistency with the notion of promoting ADR in
Bangladesh, the ADR system has been incorporated in 89(A)-89(E) of the Code of Civil
Procedure, 1908. Pertinently, section 89(A) provides for pre-trial mandatory ADR; on the
other hand, section 89(C) the procedure of post-trial mandatory ADR has been laid down. In
order to carry out this procedure, the Court, the pleaders from respective sides, the lawyers
from panels prepared by the District Judge as third party mediators are duly authorized to
conduct the whole process of mediation.

Apart from this, (i.e. during pre-trial) the parties at any time and at any stage of the trial can
resort to ADR. The same law has widened the scope of mediation even in the stage of appeal
in a particular suit. In the year of 2012, the provision of ADR has been made compulsory in
every suit.**! Utilizing, improvising and implementing the idea of ADR of different countries
of Asia and outside Asia, this idea is incorporated in several laws of our country for the
purpose of improving the civil justice delivery system as an effective mechanism for
eradicating the sufferings of the people and preventing the miscarriage of justice.

1.3.1 Major laws incorporating civil mediation in Bangladesh

As discussed already in the introduction of this chapter, ADR has been introduced in
resolving different types of litigations in Bangladesh. Though the techniques of ADR used
and their executing body may vary among suggested ADR techniques in various laws, the
different important laws that have provision for resolution thorough ADR can be shown by
the Table as below:

(a) Laws incorporating formal mediation in Bangladesh
Formal ADR means alternative techniques to resolve disputes defined under a procedural law
and performed inside a court premise. For instance, Family mediation is conducted by a judge

3! The words, “the court shall” were substituted for the words, ‘the court may’, by section 2(a)(ii)of the Code of
Civil Procedure (Amendment) Act, 2012 .
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inside the family court. Further, the process of conducting family mediation is mentioned in

the Family Courts Ordinance, 1985. Table 1.10 below indicates different laws that

incorporate formal ADR practices in Bangladesh.

Table 1.10: Mediation as a dispute resolution technique in resolving major civil disputes

in Bangladesh'®
Governing Law (s) Section (s) Mode(s) of Executing body
ADR
Family Courts Ordinance 10(3), 13 Conciliation  Judges
1985 Mediation
Code of Civil (Amendment) 89 (A),89(B), 89  Mediation Judges; Lawyers;
Procedure 2003 & Code of  (C), 89(D), & Avrbitration Third party
Civil (Amendment) 89(E)
Procedure 2006
Money Loan Court Act 22-25 Mediation Lawyer; Third
2010 party
Income Tax (Amendment) 152F-152S Conciliation Third party
Act 2011
Labour Act 2006 209-213 Negotiation;  Government-
Conciliation;  appointed
Arbitration conciliators
Code of Criminal 298, 323, 334, Compounding Judges
Procedure, 1898 341, 342, 352, the offence
355, 358, 374,
426 427, 447,
448, 490, 491,
492, 497, 498,
500, 501, 502,
504, 506, 508,
147, 148, 424,
325, 335, 336,
337, 338, 343,
344, 346, 347,
348, 354, 356,
357, 379, 380,
381, 403, 406,

407, 408, 411, etc.

(b) Laws incorporating quasi-formal mediation in Bangladesh

Unlike judicial ADR, these quasi-formal ADR are not conducted by courts/tribunals rather

performed by local government representative under a statutory mandate. Different forms of

quasi-formal ADR practiced in Bangladesh can be summarized as below:

323amila A Chowdhury, ADR Theories and Practices A glimpse on Access to Justice and ADR in Bangladesh
(London College of Legal Studies 2013) 141.
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Table 1.11: Practice of quasi-formal mediation in Bangladesh'®

Law Section (s) Mode(s) of Executed by
ADR

Muslim Family Laws 2(a), 6, 7(4), Conciliation;  Ward commissioners and
Ordinance 1961 9(1) Arbitration UP members
Village Courts Act 2006 4,5,6,7,8and  Arbitration Union Parishad members

Schedule
Disputes Settlement 3,4,7,8, and Arbitration Ward commissioners
(Municipal Areas) Schedule
Boards Act 2004
Arbitration Act 2001 Section 23 Arbitration Third-party arbitrator
Customs Act, 1969 Chapter 18A  Negotiation Third-party facilitator
Value Added Tax Act,  Section 41ka- Negotiation A representative of Value Added
1991 41ta Tax Authority as Facilitator

Thus, it seems that along with mediation, the laws relating to arbitration are in force which
has its application in resolving labour disputes and other types of commercial disputes. In
order to resolve the business disputes, Bangladesh International Arbitration Centre (BIAC)
has provided BIAC Arbitration Rules 2019 containing BIAC Arbitrators Code of Conduct.
As per their rule of procedure, a party initiating the arbitration shall send a copy of the

134 135 to take

request to the other party~"",and the respondent shall send the copy to BIAC
necessary actions. The Arbitration Committee shall contain a list of Panel of arbitrators and
appoint the arbitrators as per the procedures contained therein, and it shall form arbitration
tribunal.***The arbitration tribunal fixes the fees bearing in mind the cost of arbitration and a
portion of the cost between the parties.’*” As per the annexure of BIAC, the assessment fee,
administration fee and mediation fee are determined according to the value of the subject

matter of dispute shown in the chart.**®

The arbitration cost is divided into the administrative fee, arbitrators’ fee, and assessment fee
and registration fee.**In that rule, the administrative fee and mediator’s fee are determined
based on the sum value of the dispute. The parties will deposit the amount as per the direction
of the arbitration tribunal, and in case of non-posit in time, the proceeding shall continue ex-

132 bid

134 BIAC Arbitration Rules 2019, Rule 3(1).
135 Ibid, Rule 4(1).

1% 1bid, Rule 7.

7 Ibid, Rule 26(1)(2).

138 Annexure to BIAC Arbitration Rules, 2019.
¥1phid 2019.
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parte against the party. The award shall require the defaulting party to reimburse the amount

to the other party who had earlier paid the amount.**°

1.4 Scope and rationale of this research

1.4.1. Scope of the research: Mediation in resolving civil disputes under The Code of Civil
Procedure, 1908 (CPC)

As shown in Table 1.10 and Table 1.11 above, ADR has been incorporated to resolve several
civil disputes in Bangladesh, including property disputes, family disputes, labor disputes,
income tax disputes, and disputes between banks and borrowers Non-Performing Loans
(NPLs). However, many of these civil suits are dealt under special laws like Family Court
Ordnance1985 for resolving family disputes, Income Tax (Amendment) 2011 to deal with
income tax disputes, or Money Loan Courts Act (MLCA) 2010 to deal with NPLs.

As discussed in the Table mentioned above, both Arbitration and Mediation can be applied to
resolve civil cases through ADR under CPC. The scope of this thesis is, however, limited to
the resolution of suits of civil nature though mediation(as enshrined in section 89A of the
Code of Civil Procedure, 1908), specifically land disputes that are dealt under the Code of
Civil (Amendment) Procedure 2003 & Code of Civil (Amendment) Procedure 2006.
Mediation is a process where an impartial third party mediates between parties and tries to
attain a consensual resolution between the parties by assisting parties to develop a win-win
solution for their dispute.***Mediation can refer to everything in which the disputants are
encouraged to negotiate with each other prior to other legal processes. **20On the other hand,
in Arbitration, a third-party arbitrator takes a more decisive role to hear parties and suggest a
binding or non-binding arbitral award to resolve the disputes. Unlike a win-win solution
attained under mediation, arbitral awards are made under the shadow of substantive law
guiding type of dispute under consideration. However, a flexible procedure can be made in
applying different procedural laws, so that arbitral awards can be made in a considerably
shorter period of time than the trial.***

Among the above mentioned two mechanisms of resolving litigations, mediation, as

envisaged in section 89A, deals with land-related disputes and other suits of civil nature.

140 BIAC Arbitration Rules 2019, Rule 26 and 27(3).

“INaima Hug, ‘ADR Recent Changes in the Civil Process’ (The Dhaka University Studies, Part F Volume xv
(1) 2004) 37-58; See also, Kershen Lawrence, QC, ‘Mediation in Land Dispute A United Kingdom Perspective’
(British Council -South Asia ADR Symposium and Seminar , Dhaka Bangladesh March 7" and 8", 2004) PP
1-11atP 3.

142 Md. Abdul Halim, ‘ADR In Bangladesh: Issues and Challenges’ (CCB Foundation 2011)P 14-30.
“3Intertrade Ltd v Trading Corporation of Pakistan Ltd Pakistan Law Digest (PLD) 1976 Kar 496.
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Therefore, as suggested under Section 89A of CPC, exploring the reasons for ineffective
mediation is taken as the scope of this research.

1.4.2 Rationale of the research: Current backlog in Civil Courts in Disposing Civil disputes

The prime reason to initiate this research originated from an enormous backlog of cases in
our civil courts yet, a little practice of mediation for quick disposal of cases and consequent
removal of the backlog. As retrieved from the court registry data, in January 2019, about
70,000 civil cases are pending to be disposed of in the entire courts of Dhaka Judge
Court."**Further, the last column of the Table below indicates that each district backlog in
civil disputes is increasing over time. This generalized picture of the backlog in civil cases all
over the country rationalized the conduct of this research to find an effective alternative to
remove this backlog in a shortest possible time.

Table 1.12: Backlog in civil courts, a general problem all over Bangladesh

District Opening  Institution  Total Disposal Ending
Balance Balance
Dhaka 110375 8993 120686 6742 113944
Shariatpur 13,162 783 13,955 485 13470
Mymensingh 54,038 1997 56,085 1770 54315
Brahmanbaria 16708 1350 18,215 800 17415
Barisal 26,662 2295 29,049 1115 27934
Gaibandha 15,734 1563 17455 788 16667
Kushtia 16,245 1050 17,424 1182 16242
Narail 9248 451 9712 285 9427
Cox’sBazar 21,878 1,048 22,999 685 22314
Sherpur 10956 1191 31423 834 30589
Gopalganj 16926 1117 18043 640 17403
Sylhet 17446 1511 18959 941 18018
Narayanganj 24045 830 24875 710 24165
Comilla 22385 2426 24821 1869 22952
Rajshahi 18362 1369 19731 1010 18721
Narsingdi 8370 858 9128 658 8470
Lalmonirhat 5613 702 6315 536 5779
Rangpur 21231 1240 22471 1465 21006
Noakhali 23332 1694 25026 1100 23926

Source: Data collected from a report published by Bangladesh Supreme Court from 1st
October 2019 to 31% December 2019.

Y4Source; Court registry data, 2014-2019.
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Table 1.12 regarding the backlog of civil suits shows that the disposal rate remains low not
only in Dhaka district but also all over Bangladesh. A discussion in the next section further
indicates that despite this heavy backlog of cases all over the country, the practice of

mediation- a popular means to resolve dispute worldwide remain ineffective in Bangladesh.

1.4.3 Rationale of the research: A limited practice of mediation to fight against the
backlog

As discussed above in section 1.2, mediation remains a popular means for quick disposal of
cases worldwide. Nevertheless, as demonstrated in the Table below, total disposal through
mediation remains an insignificant portion of total disposal not in Dhaka district rather in
various districts all over the country. This vivid contradiction between widespread world
practice of mediation and its general ineffective in Bangladesh constitute another rationale for
conducting this research.

Table 1.13: The scenario of disposal of civil cases through court-connected mediation in
some particular districts in Bangladesh (From 1 October to 31° December 2019)

District Total cases for  Disposed of Disposal through ADR
disposal cases Total Percentage

Dhaka 1,20,686 6742 591 48

Shariatpur 13,955 485 24 A7

Mymensingh 56,085 1770 22 0.03
Brahmanbaria 18,215 800 44 0.24
Barisal 29,049 1115 33 A1

Gaibandha 17455 788 08 .04

Kushtia 17,424 1182 27 0.15
Narail 9712 285 18 0.18
Cox’sBazar 22,999 685 05 0.02
Sherpur 31423 834 27 0.08
Gopalganj 18043 640 -- 0.00
Sylhet 18959 941 27 0.14
Narayanganj 24875 710 40 0.16
Comilla 24821 1869 44 0.17
Rajshahi 19731 1010 45 0.22
Narsingdi 9128 658 24 0.26
Lalmonirhat 6315 536 15 0.23
Rangpur 22471 1465 20 0.08
Noakhali 25026 1100 34 0.13

Source: Data collected from a report published by Bangladesh Supreme Court from 1sr
October 2019 to 31* December 2019

Table 1.13 shown above, it can be said that in the particular courts of Dhaka judgeship, the ratio of
disposal through court-connected mediation compared to the total number of pending cases is not in
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a good position. Similarly, in Bangladesh, the performance of the mediation mechanism does not
seem to be satisfactory for the disposal of the litigations.

As shown in Table 1.13 and Figure 1.2, in almost all the districts, the rate of disposal of civil
disputes through mediation remains less than 1.0% of the total pending case in the year 2018.
Especially in Dhaka, the percentage of resolving suits though mediation is only .22%.Unlike
Dhaka, the greater districts, like Barisal, Sylhet, Rajshahi, and Rangpur, the situation of

disposal of suits through mediation is even worse.

Figure 1.2: Disposal of civil disputes through mediation under CPC
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In smaller districts, like Shariatpur, Narail, Lalmonirhat, the disposal rate of suits through
mediation is the same irrespective of their volume of cases and number of judges compared
to greater districts. Considering this unique feature of the dismal condition of resolving suits
through mediation all over the country, civil courts in Dhaka judgeship that consists the
largest number of courts and litigations(total pending suit is 1,17,807 and number of disposal
is 7630) has been taken as the subject matter of research work.

As depicted in the previous statistics, through the trial, the disposal of the suits is not
attaining the fruitful result of the timely disposal of suits. In contrast, as an alternative
procedure, the rate of disposal through mediation is in a miserable situation. The discussion
described above shows that though the mediation mechanism came forward to rescue the

civil courts from case backlogs, it failed to accomplish the required result to achieve the
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resolution of cases.'*So, there remains an ample scope to identify the grey areas of
hindrances in the existing laws and infrastructure, making the ADR mechanism ineffective.

Therefore, Chapters 3 and 4, based on court registry data and individual case study, have
identified legal and institutional loopholes that hinder the resolution of civil disputes through
mediation. Similarly, Chapters 6 and 7 have attempted to receive response from different
stakeholders regarding the dispensation of justice in civil litigations to chalk out the obstacles

and possible ways to minimize the same.

1.4.4 Scope of the research: Reasons for ineffective District Legal Aid Officer as a
mediator™*®

Data were collected regarding the effectiveness of ADR in Legal Aid Office Dhaka, and this
data showed that this office mainly dealt with pre-case mediation.**’In 2014 and 2015, no
civil litigation has been transferred from the courts or Tribunal to the Legal Aid Office. The
Office has by itself taken up the cases for ADR before the institution of the suit and 9 out of
12 family disputes have been disposed of through ADR. In 2015, 21 out of 21 cases (civil and
family disputes) have been resolved through ADR. Then in the year of 2017, the District
Legal Aid Officer has disposed of the suits through court-connected mediation. However, we
cannot get a decent picture while studying statistics as most of these suits are of family suits
in the Legal Aid Office. Moreover, the law relating to court-connected ADR under 89A by
legal Aid Office came into force in 2017 and considerable time has not yet been lapsed after
amendment and information at our hand is inadequate to come to any conclusion as regards
the efficiency of this office. Nevertheless, the inclusion of District Legal Aid Office(DLAO)
as a mediator has definitely widened the scope and rationality of this research. If the tool is
properly utilized, it can significantly contribute to ensuring resolving the suits through

mediation.®

“*Md. Abbas Uddin; and K.M Rakibul Islam, Practice of Court Annexed ADR in Bangladesh: Flourishing or
declining; (2018) P147 <https://www.banglajol.info/index.php/1IUCS/article/view/20405/14120> accessed 20
January, 2020.

146 The Words, ‘to the concerned legal aid officer appointed under the Legal Aid Act, 2000 (Act no 6 of
2000)’were inserted by section 2(a) of The Code of Civil Procedure (Amendment) Act, 2017. The Legal Aid
Rules came into force on 9 February, 2015.

Y7 The District Legal Aid Officer was given authority to mediate the civil suit through insertion of section
21(ka) of The Legal Aid Act, 2000. The Legal Aid Rules came into force on 9 February, 2015.

Y8Dr, Sheikh G Mahbub ’Alternative Dispute Resolution through Civil courts in Bangladesh’ (Bangladesh
International Arbitration Centre 2019) 327.
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1.5 Research questions and objectives of the research

As disposal of civil disputes dealt under CPC are lengthy in nature compared to family

disputes, the delay caused by legal professionals and their reluctance to proceed the suit could

be a strong hypothesis for the poor performance of ADR in civil cases run through CPC.

Further, unlike family courts where judges act as mediators, ADR under CPC can be

conducted by lawyers, judges, and other third parties as decided by the parties to a dispute.

Given this context, the research explored the following questions;

a)

Does mediation play a significant role to fulfill its potential in reducing backlog in
civil courts?

What legal loopholes might be causing deterrence to effective mediation?

How to motivate the key stakeholders to accelerate the effectiveness of mediation
under CPC?

What institutional limitation might be causing hindrance to the efficiency of
mediation mechanism in civil courts?

What legal and institutional reforms are required to accelerate the efficacy of

mediation under CPC?

The aforesaid research questions are formulated to achieve new insights about the actual

functions of mediation mechanism in respect of providing access to justice towards litigant

people. Therefore, the corresponding research objectives are as follows;

a) To examine the role of mediation in resolving civil disputes under CPC;

» To explore and trace the performance of mediation in reducing the case
backlogs from court registry data and individual case reviews.

» To provide new insights from the perspective of key stakeholders such as
judges, lawyers and litigants for scrutinizing the performance for mediation for
resolving cases. .

> To explore the opinion of stakeholders outside the courts for gaining better
understanding in this regard.

b) To identify existing legal loopholes that might have caused or allowing such delay

and deterrence to mediation;
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» Trace out the legal loopholes in the context of prevailing legislative
framework relating to civil litigation with particular emphasis on mediation
under CPC.

» Find out the application of those laws for resolving the suits through
mediation by reviewing the individual case files.

> Explore the notions of different key holders about loopholes relating to the
laws of mediation.

c) To explore the role and motivation of different stakeholders on the performance of
mediation under CPC;

» To evaluate the role of professionals such as Judges, lawyers, clerks (both
court support staffs and lawyer’s clerks) and mediators in respect of
dealing with the matter of ADR.

» To analyze the impact of stakeholders such as Assistant Commissioner
(land) office and Sub-registry office on the success rate of ADR under
CPC.

» To examine the awareness and knowledge of litigants about mediation as a
tool of providing access to justice.

d) To identify institutional limitations and lack of major logistic facilities in courts

those are responsible for such delay and deterrence;

> To explore the views of all the stakeholders in respect of institutional
facilities favoring the performance of mediation.
» To get insights from the interviewees about the gap in the hard and soft

infrastructures causing failure to the effective functioning of mediation.

e) In the context of prevailing legal and institutional drawbacks, explore the different
means and ways to increase the performance of mediation under CPC.

» Careful empirical study and investigation under this research have ventured to
expound different means and ways, to achieve the success of mediation in our
civil justice administration system under CPC. The study has tried to unearth
the grey areas in existing law to overcome the barriers or hindrances for
successful implementation of mediation mechanism in civil justice within the

purview of Code of Civil Procedure.
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However, a detailed discussion on plausible legal and institutional mechanisms that might
have been causing such delay is deferred to the next chapters.

1.6 Methodology
As discussed above, the present research aims to examine the role of mediation in resolving

civil disputes, identify the loopholes behind its dysfunctional state and suggest reforms to the
existing legal and institutional framework. In order to achieve the aims mentioned above, the
present research employs different approaches in legal research such as analytical as well as
socio-legal approach.

Analytical and socio-legal approach

According to Campbell and Harding, research of law:

“...analyses the relationship between the rules, explains areas of difficulty, and perhaps
predicts future difficulty.”**

Thus, the analytical approach requires an analysis of available research materials through
logical deduction and interpretation to arrive at a conclusion.***Along with the analytical
approach, the socio-legal approach should also be considered to view this research topic in
the background of the social entity of different stakeholders. According to Cotteral:

“The sociology of law seeks to explain the nature of law in terms of empirical conditions

within which legal doctrines and institutions exist in particular societies or social
conditions.”**

Thus, in this study, utilizing the sociological approach, theexisting legal mechanism has been
viewed as a social phenomenon, and the aim would be to explore the research objective in the
background of different social settings.'*?

1.6.1 Extensive literature review

By utilizing this analytical approach, there is an attempt to review considerable volume of a
literature to understand the nature and context of the problem and generate relevant
hypotheses of the study. Reviewed literature includes major Acts and practices (both of
Bangladesh and other countries), published books, judgments from higher courts, research

149 Dennis Pearce, Enid Campbell and Don Harding, Australian Law School; A Discipline Assessment for the
Commonwealth Territory Education Commission, A Summery(1987) 307-08.

130Dr. Abdullah A Faruque, Essentials of Legal Research (PalalProkashoni, 2017) 41.

131 Roger Cotteral, The Sociology of law: An Introduction(Butterorths, London, 1984) 303.

52Dr. Abdullah A Faruque, Essentials of Legal Research (PalalProkashoni, 2017) 41.
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articles, and news publications relating to ADR and civil disputes. Both in the 1% and 2™
chapter of this thesis, there will be an effort to review those literatures to analyze those

countries' existing theories, laws, and practices.

Apart from this, those literature have been reviewed to examine their practical application in
our particular social features in the subsequent chapters. In the 2" chapter of this thesis, the
social institution dysfunction theory has been discussed which consider legal institutions an
important social phenomenon. Consequently, the level of efficiency and causes of
efficiency/inefficiency has been analyzed in the purview of that theory. Thus the above
mentioned extensive literature review involves both analytical approaches as well as socio-

legal approach.

1.6. 2 Empirical study: A blend of both quantitative and qualitative methods

In this research, there is extensive and in-depth data collection from the field level, and those
data have been analyzed quantitatively and qualitatively.

(a) Qualitative method
Quialitative method has been described as:

“...descriptive reports of individual perceptions, attitudes, beliefs, views and feelings, the
meanings and interpretations given to events and things...”**

This present research relies upon analysis of individual case studies and interviews from
different stakeholder respondents representing the diverse social and legal backgrounds.
Chapters 4, 5, 6 and 7 of this study have highlighted upon assessment of case study and
different stakeholders relating to the research subject matter such as judges, lawyers, litigants
who are the components of justice delivery system inside the court. The stakeholders of
different professions such as court support staff, Assistant Commissioner land and Court
support staff opinion have also been considered to examine their opinion from outside of the
court. Following qualitative research methodology, there has been an attempt to understand
participants' perception and experiences from their socio-legal position and experience.
Similarly, the individual case study has also reflected the relevant findings depending upon
the facts of particular cases. However, the main drawback of qualitative research is dependent
on the researcher's subjective assessment and ““opens up the possibility of more than one

153 Catherine Hakim, Research Design (Unwin Hyman, London, 1987) 26.
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explanation being valid”.™* This aspect of qualitative research has also been tried to be
minimized by putting respondents with the questionnaire of structures, semi structures and

1
d55

unstructure so that there can be the least chance of researchers own bhiases in the

interpretation of available data.

(b) Quantitative method
In order to overcome this possibility of being subjective and vague research output, the
quantitative methodology of research has also been employed. The quantitative method of
analysis has been described as the dominant strategy for conducting socio-legal research156
As regards quantitative research, Johnson and Onwuegbuzie stated that,

“numerical statistical methods to measure and analyze specific aspects of the phenomenon

and particularly the casual relationships between variables in order to produce a generalized
result.”157

In the present research, in order to obtain the objective outcome, data is collected through
different modes systematically, and those collected data is analyzed strictly and formally.
Regarding the formalities of collecting data in this methodology, sampling has been taken as
the most vital criteria. According to Faruque,

“Sample method implies the selection of a small group from a larger group of individuals as
representative of the whole.”**®

From the viewpoint of socio-legal approach, the generation of data have diversified socio-
legal entity, and in order to draw a reliable conclusion, it requires representative sample from

each group of individuals.**®. In the present research, the sampling method is used in all the

160

modes of data collection such as collecting statistics from different courts™" , individual case

review'®! and interview from various stakeholders'®?

163

. Among other sampling methods, like

probability’®® and non-probability sampling method,*®*the probability sampling method is

>Martyn Denscombe, The Good Research Guide, (Open University Press, Berkshire, 1998)219.

3K uldip Mathur, Interviewing: Art and Skill, in S.K Verma and M. AfzalWani (ed) (Indian Legal Institute,
New Delhi, 2001) 367.

156 Abdullah A Faruque, Essentials of Legal Research (Palal Prokashoni, 2017) 20.

7 Burke Johnson and Anthony J Onwuegbuzie, Mixed Methods of Research: A Research Paradigm Whose
Time Has Come (vol 33, no 7, Educational Researcher, 2004) 14-26.

%8 Abdullah A Faruque, Essentials of Legal Research (PalalProkashoni, 2017) 117.

%%Shipra Agrawal, Legal Research Methodology (Sri Sai Law Publication, Faridabad, 2003) 106.

180 This is detailed in chapter 3.

181 This is detailed in chapter 4.

182 This is detailed in chapter 5, 6 and 7.

163 probability sampling is defined as a sampling technique is which researcher chooses sample from larger
population using a method based on the theory of probability. Here the researcher uses random selection.
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employed in the present research to draw a precise conclusion about larger populations from
verifying smaller segments of that population. However, as mentioned above, the case
records and respondents are classified into different groups. Following this principle,
stratified random sampling™® is applied while collecting data. The method is explained in
particular methods of data collection mentioned below:

(c) Individual case files review

In the present research, both the analytical and socio-legal approach of research, individual
case study is taken as an essential part of empirical research. In the 4™ chapter, a thorough
analysis of legal provisions of law relating to the research topic was made in the background
of individual case review. In this case review, a number of 30 cases with different facts in
different courts were analyzed keeping in mind, *“the single situation, institution, particular

group or community...”*%

In chapter 4 of this thesis, a number of 30 cases were analyzed from the individual files of
different courts of both inside and outside Dhaka metropolitan. Among them, 15 cases were
taken where the suits are shown to have been resolved through mediation. Another 15 cases
were selected where the suit has not been resolved through mediation, and the trial is going
on. This particular kind of data collection was done to ensure the proper representation of
court litigations from both inside Dhaka metropolitan and outside metropolitan and suits
where mediation is succeeded and where mediation is failed. Moreover, there was an attempt
to demonstrate appeal cases to verify its applicability in mediation.

The purpose of such an individual case study was for spelling out nature and extent of
application of mediation provision in the civil suits as well as the underlying reason for their
success. Another purpose of such a study was to identify the reason behind the failure of
mediation with particular focus on every aspect of different stages of the trial. The very
purpose of the individual case study was to understand the obstacle of application of

mediation in resolving civil suits in “real-life context” and “circumstantial uniqueness”*®’.

184 In non-probability sampling, the sample is selected based on non-random criteria, and not every member of
the population has a chance of being included.

185 Stratification means the grouping of the units composing a population into homogenous before sampling.
186 Abdullah A Faruque, Essentials of Legal Research (Palal Prokashoni, 2017) 103.

187 Keith F Punch, Introduction to Social Research (Sage Publication, London 1998) 155-156.
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(d) Interviews

As in the previous discussion, it was revealed that an in-depth interview was done towards
the stakeholders. Following the probability sampling method, the respondents were classified
into two broad categories: stakeholders inside the court, and stakeholders outside the court.
These two broad categories are stratified into sub-groups, such as judges, lawyers and
litigants as respondents inside the court and court support staffs, Assistant
Commissioner(land) and sub-registrars as respondents outside the court. Therefore, such
stratification was made to arrange the respondents as the representative from the respective
group of population and a separate set of questionnaires is prepared for collecting their

responses.

Further, in order to ensure probability sampling, the respondents are classified into courts
inside the metropolitan area and courts outside the metropolitan area. As mentioned above,*®®
Dhaka District Judge Court, the field of study (sampling frame) in the present research, is the
largest court in terms of number and diversity of court and litigations. It consists of both
courts of the inside and outside the metropolitan area. These two types of courts in Dhaka can
be said to be representative of more significant districts and smaller districts. In addition to
that, earlier discussion in the present chapter'® reveals that in all the districts, including
Dhaka disposal rate of suits both by trial and mediation are in a dismal condition and the
picture of Dhaka District Judge Court is in no way different from other districts all over
Bangladesh. Thus, in this case, the principle of probability sampling is strictly followed as
Dhaka is representative of all the districts around the country both in terms of performance of
mediation and in terms of big/small districts.

A number of 40 judges, 40 lawyers, 30 District Legal Aid Officers 50 litigants were
interviewed as the earlier discussion depicts that efficiency of mediation is similar
irrespective of districts around the country. So, it can be easily predicted that the responses of
the stakeholders will be uniform to a large extent. Moreover, following the principle of
purposive sampling,’™® the lawyers were selected deliberately among those who are well
equipped with knowledge and experience about the legal procedure and able to give aproper
understanding of the subject matter. The same scenario can be visualized from the

1%8Djscussion in the point no 1.4.2.

1%9Table no 1.12 and 1.13 and Figure 1.1.

7% pyrposive sampling can be termed as non-probability sampling, the researcher is able to have access to the
respondent who can